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PREFACE. 


THE  following  fleets  contain  the  fuhjlance  of  a 
courfe  of  leSlures  on  the  laws  of  England ,  which 
were  read  by  the  author  in  the  univerfity  of  Oxford. 
His  origmal  plan  took  it's  rife  in  the  year  1753  :  and, 
notwithfiandmg  the  novelty  of  fuch  an  attempt  in  this  age 
and  country ,  and  the  prejudices  ufually  conceived  againf 
a?iy  innovations  in  the  efablifled  7iiode  of  education ,  he  had 
the  fatisfaSlio7i  to  fnd  ( a?id  he  acknowleges  it  with  a  mix¬ 
ture  of  pride  and  gratitude)  that  his  endeavours  were 
encouraged  a?id  patronized  by  thofe ,  both  in  the  univerfty 
and  out  of  it,  whofe  good  opmion  a?id  efeem  he  was  prin¬ 
cipally  defir ous  to  obtain . 

THE  death  of  Mr  Viner  in  1756,  and  his  atnple 
benefaSlion  to  the  univerfity  for  promotmg  the  fiudy  of  the 
law,  produced  about  two  years  afterwards  a  regular  a?id 
public  efiablifiyment  of  what  the  author  had  privately  un- 
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dertaken.  The  know  lege  of  our  laws  and  conjiitution  was 
adopted  as  a  liberal  fcience  by  general  academical  autho¬ 
rity  \  competent  endowments  were  decreed  for  the  fupport 
of  a  leSlurer ,  and  the  perpetual  encouragement  of  fudents ; 
and  the  compiler  of  the  enfuing  commentaries  had  the  ho¬ 
nour  to  be  eleSled  the  firf  Vmerian  profejfor. 

I N  this  fit  nation  he  was  led \  both  by  duty  and  incli¬ 
nation. ,  to  invefigate  the  elements  of  the  law ,  and  the 
grounds  of  our  civil  polity ,  with  greater  afjiduity  and  at¬ 
tention  than  many  have  thought  it  necejfary  to  do.  And 
yet  ally  who  of  late  years  have  attended  the  public  admi- 
nif  ration  of  juf ice ,  mufi  be  fenfible  that  a  maferly  ac¬ 
quaintance  with  the  general  fpirit  of  laws  and  the  prin¬ 
ciples  of  univerfal  jur  if  prudence,  combined  with  an  accu¬ 
rate  knowlege  of  our  own  municipal  confitutionSy  their 
original ,  reafon ,  and  hiftory ,  hath  given  a  beauty  and 
energy  to  many  modern  judicial  decifions ,  with  which  our 
ancefors  were  wholly  unacquainted.  If  in  the  purfuit  of 
thefe  inquiries ,  the  author  hath  been  able  to  reSlify  any  er¬ 
rors  which  either  himfelf  or  others  ?nay  have  heretofore 
imbibed y  his  pains  will  be  fuffciently  anfwered :  andy  if 
in  fome  points  he  is  fill  mifakeny  the  candid  and  judi¬ 
cious  reader  will  make  due  allowances  for  the  difficulties  of 
a  fearch  fo  new ,  fo  extenfvey  a?id  fo  laborious. 
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THE  labour  indeed  of  thefe  refear ches,  and  of  a  re¬ 
gular  attention  to  his  duty ,  for  a  feries  of  fo  many  years , 
he  hath  found  inconffent  with  his  healthy  as  well  as  his 
other  avocations  :  and  hath  therefore  defired  the  univerfi- 
ty  s  permiffion  to  retire  fro??i  his  office,  after  the  conclufion 
of  the  annual  courfe  in  which  he  is  at  prefent  engaged. 
But  the  hints ,  which  he  had  colleSled  for  the  ufe  of  his 
pupils ,  having  been  thought  by  fome  of  his  more  experien¬ 
ced  friends  not  wholly  unworthy  of  the  public  eye ,  it  is 
therefore  with  the  lefs  reluElance  that  he  now  commits  them 
to  the  prefs  :  though  probably  the  little  degree  of  reputa¬ 
tion ,  which  their  author  may  have  acquired  by  the  candor 
of  an  audience  ( a  tef  widely  different  from  that  of  a  de¬ 
liberate  perufal )  would  have  been  better  confulted  by  a 

total  fuppreffiion  of  his  leSlures ; - had  that  been  a 

matter  intirely  within  his  power. 

FOR  the  truth  is,  that  the  prefent  publication  is  as 
much  the  effeSl  of  neceffiity,  as  it  is  of  choice.  The  notes 
which  were  taken  by  his  hearers,  have  by  fome  of  them 
(too  partial  in  his  favour)  been  thought  worth  revifng 
and  tranfcribing ;  and  thefe  tranfcripts  have  been  fre¬ 
quently  lent  to  others.  Hence  copies  have  been  multiplied, 
in  their  nature  imperfeSl,  if  not  erroneous ;  fome  of  which 
have  fallen  into  mercenary  hands,  and  become  the  objcSl 
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of  clandejline  fale.  Having  therefore  fo  much  reafon  to 
apprehend  a  furreptitious  impreffton ,  he .  chofe  rather  to 
fuhmit  his  own  errors  to  the  worlds  than  to  feem  anfwer- 
able  for  thofe  of  other  men.  And ,  with  this  apology ,  he 
commits  himfelf  to  the  indulgence  of  the  public. 

2  Nov.  1765. 
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Section  the  first. 


On  the  STUDY  of  the  LAW.* 


Mr  Vice-Chancellor,  and  gentlemen  of  tiif 

UNIVERSITY, 

TH  E  general  expectation  of  fo  numerous  and  re- 
fpeCtable  an  audience,  the  novelty,  and  (I  may 
add)  the  importance  of  the  duty  required  from  this 
chair,  rauft  unavoidably  be  productive  of  great  dif¬ 
fidence  and  apprehenfions  in  him  who  has  the  ho¬ 
nour  to  be  placed  in  it.  He  muft  be  lenfible  how  much  will  de¬ 
pend  upon  his  conduCt  in  the  infancy  of  a  ftudy,  which  is  now 
firit  adopted  by  public  academical  authority;  which  has  generally 
been  reputed  (however  unjuftly)  of  a  dry  and  unfruitful  nature ; 
and  of  which  the  theoretical,  elementary  parts  have  hitherto  re¬ 
ceived  a  very  moderate  {hare  of  cultivation.  He  cannot  but  re¬ 
flect  that,  if  either  his  plan  of  inftruCtion  be  crude  and  injudi¬ 
cious,  or  the  execution  of  it  lame  and  fuperficial,  it  will  caft  a 
damp  upon  the  farther  progrefs  of  this  moft  ufeful  and  moft  ra¬ 
tional  branch  of  learning  ;  and  may  defeat  for  a  time  the  public- 


*  Read  in  Oxford  at  the  opening  of  the  Vinerian  lectures ;  25  Oft.  1758. 
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fpirited  defign  of  our  wife  and  munificent  benefadtor.  And  this 
he  muft  more  efpecially  dread,  when  he  feels  by  experience  how 
unequal  his  abilities  are  (unaffifled  by  preceding  examples)  to 
complete,  in  the  manner  he  could  wifh,  fo  extenfive  and  arduous 
a  talk ;  fince  he  freely  confelfes,  that  his  former  more  private 
attempts  have  fallen  very  fbort  of  his  own  ideas  of  perfection. 
And  yet  the  candour  he  has  already  experienced,  and  this  laft 
tranfeendent  mark  of  regard,  his  prefent  nomination  by  the  free 
and  unanimous  fuffrage  of  a  great  and  learned  univerfity,  (an 
honour  to  be  ever  remembered  with  the  deepefl  and  molt  affec¬ 
tionate  gratitude)  thefe  teftimonies  of  your  public  judgment  muff 
entirely  fuperfede  his  own,  and  forbid  him  to  believe  himfelf  to¬ 
tally  infufficient  for  the  labour  at  lealt  of  this  employment.  One 
thing  he  will  venture  to  hope  for,  and  it  certainly  fhall  be  his 
conflant  aimj  by  diligence  and  attention  to  atone  for  his  other 
defedts ;  efleeming,  that  the  bell  return,  which  he  can  poffibly 
make  for  your  favourable  opinion  of  his  capacity,  will  be  his 
unwearied  endeavours  in  fome  little  degree  to  deferve  it. 

The  fcience  thus  committed  to  his  charge,  to  be  cultivated^ 
methodized,  and  explained  in  a  courfe  of  academical  ledtures,  is 
that  of  the  laws  and  conflitution  of  our  own  country  :  a.fpecies 
of  knowlege,  in  which  the  gentlemen  of  England  have  been 
more  remarkably  deficient  than  thofe  of  all  Europe  befides.  In 
moil;  of  the  nations  on  the  continent,,  where  the  civil  or  imperial 
law  under  different  modifications  is  clofely  interwoven  with  the 
municipal  laws  of  the  land,  no  gentleman,  or  at  leaf!  no  fcholar, 
thinks  his  education  is  completed,  till  he  has  attended  a  courfe  or 
two  of  ledtures,  both  upon  the  inflitutes  of  Juffinian  and  the 
local  conflitutions  of  his  native  foil,  under  the  very  eminent  pro- 
feffors  that  abound  in  their  feveral  univerfities.  And  in  the  nor¬ 
thern  parts  of  our  own  ifland,  where  alfo  the  municipal  laws  are 
frequently  connedted  with  the  civil,  it  is  difficult  to  meet  with  a 
perfon  of  liberal  education,  who  is  deflitute  of  a  competent 
knowlege  in  that  fcience,  which  is  to  be  the  guardian  of  his 
natural  rights  and  the  rule  of  his  civil  coiidudt. 
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Nor  have  the  imperial  laws  been  totally  negleCted  even  in 
the  Englidi  nation.  A  general  acquaintance  with  their  decifions 
has  ever  been  defervedly  confidered  as  no  fmall  accomplidiment 
of  a  gentleman  ;  and  a  faftiion  has  prevailed,  elpecially  of  late, 
to  tranfport  the  growing  hopes  of  this  ifland  to  foreign  univerfi- 
ties,  in  Switzerland,  Germany,  and  Holland ;  which,  though 
infinitely  inferior  to  our  own  in  every  other  confideration,  have 
been  looked  upon  as  better  nurferies  of  the  civil,  or  ( which  is 
nearly  the  fame)  of  their  own  municipal  law..  In  the.  mean  time 
it  has  been  the  peculiar  lot  of  our  admirable  fyftem  of  laws,  to 
be  negleCted,  and  even  unknown,  by  all  but  one  practical  pro- 
feffion ;  though  built  upon  the  founded  foundations,  and  appro¬ 
ved  by  the  experience  of  ages.. 

Far  be  it  from  me  to  derogate  from  the  ftudy  of  the  civil 
law,  confidered  (apart  from  any  binding  authority)  as  a  collection 
of  written  reafon.  No  man  is  more  thoroughly  perfuaded  of  the 
general  excellence  of  it’s  rules,  and  the  ufual  equity  of  it’s  deci¬ 
fions,  nor  is  better  convinced  of  it’s  ufe  as  well  as  ornament  to 
the  fcholar,  the  divine,,  the  ftatefman,  and  even  the  common 
lawyer.  But'  we  mud;  not  carry  our  veneration  fo  far  as  to  facri- 
fice  our  Alfred  and  Edward  to  the  manes  of  Theodofius  and  Juf- 
tinian  :  we  mud:  not  prefer  the  ediCt  of  the  praetor,  or  the  re- 
feript  of  the  Roman  emperor,  to  our  own  immemorial  cuftoms, 
or  the  fanCtions  of  an  Englidi  parliament  j  unlefs  we  can  alfo 
prefer  the  defpotic  monarchy  of  Rome  and  Byzantium,  for  whofe 
meridians  the  former  were  calculated,  to  the  free  conditution  cf 
Britain, -which  the  latter  are  adapted  to  perpetuate. 

Without  detracting  therefore  from  the  real  merit  which 
abounds  in  the  imperial  law,  I  hope  I  may  have  leave  to  aflert, 
that  if  an  Englifliman  mud  be  ignorant  of  either  the  one  or  the 
other,  he  had  better  be  a  dranger.  to  the  Roman  than  the  Englidi 
inditutions.  For  I  think  it  an  undeniable  pofition,  that  a  com¬ 
petent  knowlege  of  the  laws  of  that  fociety,  in  which  we  live, 
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is  the  proper  accomplifhment  of  every  gentleman  and  fcholar ; 
an  highly  ufeful,  I  had  almoft  faid  eflential,  part  of  liberal  and 
polite  education.  And  in  this  I  am  warranted  by  the  example  of 
antient  Rome  ;  where,  as  Cicero  informs  us%  the  very  boys  were 
obliged  to  learn  the  twelve  tables  by  heart,  as  a  carmen  necejfarium 
or  indifpenfable  leflon,  to  imprint  on  their  tender  minds  an  early 
knowlege  of  the  laws  and  conftitutions  of  their  country. 

B  u  T  as  the  long  and  univerfal  negleCt  of  this  ftudy,  with  us 
in  England,  feems  in  fome  degree  to  call  in  queftion  the  truth  of 
this  evident  pofition,  it  ihall  therefore  be  the  bufinefs  of  this  in¬ 
troductory  difcourfe,  in  the  firft  place  to  demonftrate  the  utility  of 
fome  general  acquaintance  with  the  municipal  law  of  the  land, 
by  pointing  out  it’s  particular  ufes  in  all  confiderable  fituations  of 
life.  Some  conjectures  will  then  be  offered  with  regard  to  the 
caufes  of  negleCting  this  ufeful  ftudy :  to  which  will  be  fubjoin- 
ed  a  few  reflexions  on  the  peculiar  propriety  of  reviving  it  in  our 
own  univerfities. 

And,  fir  ft,  to  demonftrate  the  utility  of  fome  acquaintance 
with  the  laws  of  the  land,  let  us  only  refleCt  a  moment  on  the 
fingular  frame  and  polity  of  that  land,  which  is  governed  by  this 
fyftem  of  laws.  A  land,  perhaps  the  only  one  in  the  univerfe, 
in  which  political  or  civil  liberty  is  the  very  end  and  fcope  of  the 
conftitution  b.  This  liberty,  rightly  underftood,  confifts  in  the 
power  of  doing  whatever  the  laws  permit c ;  which  is  only  to  be 
effected  by  a  general  conformity  of  all  orders  and  degrees  to  thofe 
equitable  rules  of  aCtion,  by  which  the  meaneft  individual  is  pro¬ 
tected  from  the  infults  and  opprefiion  of  the  greateft.  As  there¬ 
fore  every  fubjeCt  is  interefted  in  the  prefervation  of  the  laws,  it 
is  incumbent  upon  every  man  to  be  acquainted  with  thofe  at  leaft, 
with  which  he  is  immediately  concerned ;  left  he  incur  the  cen- 
fure,  as  well  as  inconvenience,  of  living  in  fociety  without  know¬ 
ing  the  obligations  which  it  lays  him  under.  And  thus  much 

a  De  Lcgg.  2.  23.  c  FaatJlas  ejus,  quod  etiique  facere  li bet,  n'tjt 

b  Montefq.  Efp.  L.  1.  I  I.  c.  5.  quid  rui,  aut  jure  probibet ur.  Inji ,  1,3.  1. 
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may  fuffice  for  perfons  of  inferior  condition,  who  have  neither 
time  nor  capacity  to  enlarge  their  views  beyond  that  contracted 
fphere  in  which  they  are  appointed  to  move.  But  thofe,  on  whom 
nature  and  fortune  have  bellowed  more  abilities  and  greater  lei- 
fure,  cannot  be  fo  eafily  excufed.  Thefe  advantages  are  given 
them,  not  for  the  benefit  of  themfelves  only,  but  all'o  of  the  pub¬ 
lic  :  arid  yet  they  cannot,  in  any  fcene  of  life,  dilcharge  properly 
their  duty  either  to  the  public  or  themfelves,  without  fome  de¬ 
gree  of  knowlege  in  die  laws.  To  evince  this  the  more  clearly, 
it  may  not  be  amifs  to  defcend  to  a  few  particulars. 

Let  us  therefore  begin  with  our  gentlemen  of  independent 
eftates  and  fortune,  the  moll  ufeful  as  well  as  confiderable  body 
of  men  in  the  nation  ;  whom  even  to  fuppofe  ignorant  in  this 
branch  of  learning  is  treated  by  Mr  Locke  d  as  a  llrange  abfur- 
dity.  It  is  their  landed  property,  with  it’s  long  and  voluminous 
train  of  defcents  and  conveyances,  fettlements,  entails,  and  in¬ 
cumbrances,  that  forms  the  moll;  intricate  and  moll  extenfive  ob¬ 
ject  of  legal  knowlege.  The  thorough  comprehenfion  of  thefe,, 
in  all  their  minute  diftindtions,  is  perhaps  too  laborious  a  talk 
for  any  but  a  lawyer  by  profeflion  :  yet  Hill  the  underflanding  of 
a  few  leading  principles,  relating  to  eftates  and  conveyancing, 
may  form  fome  check  and  guard  upon  a  gentleman’s  inferior, 
agents,  and  preferve  him  at  leaft  from  very  grofs  and  notorious 
impofition. 

Again,  the  policy  of  all  laws  has  made  fome  forms  necef- 
fary  in  the  wording  of  laft  wills  and  teftaments,  and  more  with 
regard  to  their  atteftation.  An  ignorance  in  thefe  muft  always  be 
of  dangerous  confequence,  to  luch  as  by  choice  or  necefiity  com¬ 
pile  their  own  teftaments  without  any  technical  affiftance.  Thofe 
who  have  attended  the  courts  of  juftice  are  the  bell  witnefles  of 
the  confufion  and  diftrefles  that  are  hereby  occafioned  in  families ; 
and  of  the  difficulties  that  arife  in  difcerning  the  true  meaning 
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of  the  teftator,  or  fometimes  in  difcovering  any  meaning  at  all  : 
lb  that  in  the  end  his  eftate  may  often  be  veiled  quite  contrary  to 
thefe  his  enigmatical  intentions,  becaufe  perhaps  he  has  omitted 
one  or  two  formal  words,  which  are  necelTary  to  afcertain  the 
fenfe  with  indifputable  legal  precifion,  or  has  executed  his  will 
in  the  pretence  of  fewer  witnelfes  than  the  law  requires. 

But  to  proceed  from  private  concerns  to  thofe  of  a  more 
public  confideration.  All  gentlemen  of  fortune  are,  in  confe- 
quence  of  their  property,  liable  to  be  called  upon  to  eftablifh  the 
rights,  to  ellimate  the  injuries,  to  weigh  the  accufations,  and 
fometimes  to  difpofe  of  the  lives  of  their  fellow-fubjeds,  by  fer- 
ving  upon  juries.  In  this  fituation  they  have  frequently  a  right 
to  decide,  and  that  upon  their  oaths,  quellions  of  nice  importance, 
in  the  folution  of  which  feme  legal  Ikill  is  requilite  efpecially 
where  the  law  and  the  fad,  as  it  often  happens,  are  intimately 
blended  together.  And  the  general  incapacity,  even  of  our  beft 
juries,  to  do  this  with  any  tolerable  propriety  has  greatly  debafed 
their  authority ;  and  has  unavoidably  thrown  more  power  into 
the  hands  of  the  judges,  to  dired,  control,  and  even  reverfe 
their  verdids,  than  perhaps  the  conftitution  intended. 

But  it  is  not  as  a  juror  only  that  the  Englifh  gentleman  is 
called  upon  to  determine  queflions  of  right,  and  diftribute  juflice 
to  his  fellow-fubjeds  :  it  is  principally  with  this  order  of  men 
that  the  commifiion  of  the  peace  is  filled.  And  here  a  very  ample 
field  is  opened  for  a  gentleman  to  exert  his  talents,  by  maintain¬ 
ing  good  order  in  his  neighbourhood  j  by  punifhing  the  dilfolute 
and  idle ;  by  proteding  the  peaceable  and  indullrious  ;  and, 
above  all,  by  healing  petty  differences  and  preventing  vexatious 
profecutions.  But,  in  order  to  attain  thefe  defirable  ends,  it  is 
necelTary  that  the  magiflrate  lhould  underftand  his  bufinefs ;  and 
have  not  only  the  will,  but  the  power  alfo,  (under  which  mull 
be  included  the  knowlege)  of  adminillring  legal  and  effedual 
jullice.  Elfe,  when  he  has  millaken  his  authority,  through  paf- 
fion,  through  ignorance,  or  abfurdity,  he  wall  be  the  objed  of 
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contempt  from  his  inferiors,  and  of  cenfure  from  thofe  to  whom 
he  is  accountable  for  his  conduct. 

Yet  farther;  mod:  gentlemen  of  confiderable  property,  at 
fome  period  or  other  in  their  lives,  are  ambitious  of  reprefenting 
their  country  in  parliament :  and  thofe,  who  are  ambitious  of 
receiving  fo  high  a  trud,  would  alfo  do  well  to  remember  it’s 
nature  and  importance.  They  are  not  thus  honourably  didin- 
guilhed  from  the  reft  of  their  fellow-fubjedts,  merely  that  they 
may  privilege  their  perfons,  their  edates,  or  their  domedics ; 
that  they  may  lift  under  party  banners ;  may  grant  or  with-hold 
fupplies ;  may  vote  with  or  vote  againft  a  popular  or  unpopular 
adminiflration ;  but  upon  confiderations  far  more  intereding  and 
important.  They  are  the  guardians  of  the  Englifh  conflitution ; 
the  makers,  repealers,  and  interpreters  of  the  Englifli  laws ; 
delegated  to  watch,  to  check,  and  to  avert  every  dangerous  in¬ 
novation,  to  propofe,  to  adopt,  arid  to  cherifh  any  folid  and  well- 
weighed  improvement;  bound  by  every  tie  of  nature,  of  honour, 
and  of  religion,  to  tranfmit  that  conflitution  and  thofe  laws  to 
their  poflerity,  amended  if  poflible,  at  lead  without  any  dero¬ 
gation.  And  how  unbecoming  mud  it  appear  in  a  member 
of  the  legiflature  to  vote  for  a  new  law,  who  is  utterly  igno¬ 
rant  of  the  old  !  what  kind  of  interpretation  can  he  be  en¬ 
abled  to  give,  who  is  a  dranger  to  the  text  upon  which  he 
comments ! 

Indeed  it  is  perfectly  amazing,  that  there  fhould  be  no  other 
date  of  life,  no  ether  occupation,  art,  or  fcience,  in  which  fome 
method  of  indrudlion  is  not  looked  upon  as  requifite,  except  only 
the  fcience  of  legiflation,  the  nobled  and  mod  difficult  of  any. 
Apprenticefhips  are  held  neceflary  to  almod  every  art,  commer¬ 
cial  or  mechanical :  a  long  courfe  of  reading  and  dudy  mud 
form  the  divine,  the  phylician,  and  the  practical  profeflor  of  the 
laws  :  but  every  man  of  fuperior  fortune  thinks  himfelf  born  a 
legiflator.  Yet  Tully  was  of  a  different  opinion  :  “it  is  necef- 
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“  fary,  lays  he  %  for  a  fenator  to  be  thoroughly  acquainted  with 
“  the  conftitution ;  and  this,  he  declares,  is  a  knowlege  of  the 
“  mod:  extenfive  nature ;  a  matter  of  fcience,  of  diligence,  of 
“  reflexion ;  without  which  no  fenator  can  poflibly  be  fit  for  his 
“  office.” 

The  mifchiefs  that  have  arifen  to  the  public  from  inconfide- 
rate  alterations  in  our  laws,  are  too  obvious  to  be  called  in  quef- 
tion ;  and  how  far  they  have  been  owing  to  the  defective  educa¬ 
tion  of  our  fenators,  is  a  point  well  worthy  the  public  attention. 
The  common  law  of  England  has  fared  like  other  venerable  edi¬ 
fices  of  antiquity,  which  rafli  and  unexperienced  workmen  have 
ventured  to  new-drefs  and  refine,  with  all  the  rage  of  modern  im¬ 
provement.  Hence  frequently  it’s  fymmetry  has  been  deftroyed, 
it’s  proportions  diftorted,  and  it’s  majeftic  fimplicity  exchanged 
for  fpecious  embelliiliments  and  fantaftic  novelties.  For,  to  fay 
the  truth,  almoft  all  the  perplexed  queftions,  almoft  all  the  nice¬ 
ties,  intricacies,  and  delays  (which  have  fometimes  difgraced  the 
Englilh,  as  well  as  other,  courts  of  juftice)  owe  their  original 
not  to  the  common  law  itfelf,  but  to  innovations  that  have  been 
made  in  it  by  adts  of  parliament;  “overladen  (as  fir  Edward 
‘‘Coke  exprefles  itf)  with  provifoes  and  additions,  and  many 
“  times  on  a  fudden  penned  or  corrected  by  men  of  none  or  very 
“  little  judgment  in  law.”  This  great  and  well- experienced  judge 
declares,  that  in  all  his  time  he  never  knew  two  queftions  made 
upon  rights  merely  depending  upon  the  common  law ;  and 
warmly  laments  the  confufion  introduced  by  ill-judging  and  un¬ 
learned  legiflators.  “  But  if,  he  fubjoins,  adts  of  parliament  were 
“  after  the  old  fafhion  penned,  by  fuch  only  as  perfedtly  knew 
“  what  the  common  law  was  before  the  making  of  any  adt  of 
“  parliament  concerning  that  matter,  as  alfo  how  far  forth  for- 
“  mer  ftatutes  had  provided  remedy  for  former  mifchiefs,  and 
“  defedts  difcovered  by  experience ;  then  fhould  very  few  quef- 

e  Dc  Lrgg.  3.18.  Eft  fenatori  necefarium  fr.e  quo  faratus  ejft  fenator  nullo  fafto  pctej. ?. 
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“  tions  in  law  arife,  and  the  learned  fhould  not  fo  often  and  fo 
“much  perplex  their  heads  to  make  atonement  and  peace,  by 
**  conftrudtion  of  law,  between  infenfible  and  difagreeing  words, 
“  fentences,  and  provifoes,  as  they  now  do.”  And  if  this  incon¬ 
venience  was  fo  heavily  felt  in  the  reign  of  queen  Elizabeth,  you 
may  judge  how  the  evil  is  increafed  in  later  times,  when  the 
flatute  book  is  fwelled  to  ten  times  a  larger  bulk ;  unlefs  it  fhould 
be  found,  that  the  penners  of  our  modern  ftatutes  have  propor- 
tionably  better  informed  themfelves  in  the  knowlege  of  the  com¬ 
mon  law. 

What  is  faid  of  our  gentlemen  in  general,  and  the  propriety 
of  their  application  to  the  fludy  of  the  laws  of  their  country, 
will  hold  equally  ftrong  or  {till  ftronger  with  regard  to  the  nobi¬ 
lity  of  this  realm,  except  only  in  the  article  of  ferving  upon  ju¬ 
ries.  But,  inflead  of  this,  they  have  feveral  peculiar  provinces 
of  far  greater  confequence  and  concern  j  being  not  only  by  birth 
hereditary  counfellors  of  the  crown,  and  judges  upon  their  ho¬ 
nour  of  the  lives  of  their  brother-peers,  but  alfo  arbiters  of  the 
property  of  all  their  fellow-fubjedts,  and  that  in  the  laft  refort. 
In  this  their  judicial  capacity  they  are  bound  to  decide  the  nicefl 
and  moft  critical  points  of  the  law ;  to  examine  and  corredt  fuch 
errors  as  have  efcaped  the  moft  experienced  fages  of  the  profef- 
fion,  the  lord  keeper  and  the  judges  of  the  courts  at  Weftminfter. 
Their  fentence  is  final,  decifive,  irrevocable  :  no  appeal,  no  cor- 
redtion,  not  even  a  review  can  be  had :  and  to  their  determina¬ 
tion,  whatever  it  be,  the  inferior  courts  of  juftice  muft  conform ; 
otherwife  the  rule  of  property  would  no  longer  be  uniform  and 
fleady. 

SnouLD'a  jL,dge  in  the  moft  fubordinate  jurifdidtion  be  de¬ 
ficient  in  the  knowlege  of  the  law,  it  would  refledt  infinite  con¬ 
tempt  upon  himfelf  and  difgrace  upon  thofe  who  employ  him. 
And  yet  the  confequence  of  his  ignorance  is  comparatively  very 
trifling  and  fmall :  his  judgment  may  be  examined,  and  his  er¬ 
rors  redtified,  by  other  courts.  But  how  much  more  ferious  and 
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affedling  is  the  cafe  of  a  fuperior  judge,  if  without  any  fkill  in 
the  laws  he  will  boldly  venture  to  decide  a  qucftion,  upon  which 
the  welfare  and  fubfiftence  of  whole  families  may  depend  !  where 
the  chance  of  his  judging  right,  or  wrong,  is  barely  equal  j  and 
where,  if  he  chances  to  judge  wrong,  he  does  an  injury  of  the 
moft  alarming  nature,  an  injury  without  pofiibility  of  redreis! 

Yet,  vail  as  this  truil  is,  it  can  no  where  be  fo  properly  re- 
pofed  as  in  the  noble  hands  where  our  excellent  conftitution  has 
placed  it :  and  therefore  placed  it,  becaufe,  from  the  indepen¬ 
dence  of  their  fortune  and  the  dignity  of  their  ilation,  they  are 
prefumed  to  employ  that  leifure  which  is  the  confequence  of 
both,  in  attaining  a  more  extenfive  knowlege  of  the  laws  than 
perfons  of  inferior  rank :  and  becaufe  the  founders  of  our  polity 
relied  upon  that  delicacy  of  fentiment,  fo  peculiar  to  noble  birth; 
which,  as  on  the  one  hand  it  will  prevent  either  interefl  or  af¬ 
fection  from  interfering  in  queftions  of  right,  fo  on  the  other  it 
will  bind  a  peer  in  honour,  an  obligation  which  the  law  efleems 
equal  to  another’s  oath,  to  be  mailer  of  thofe  points  upon  which 
it  is  his  birthright  to  decide. 

The  Roman  pande&s  will  furnifh  us  with  a  piece  of  hiflory 
not  unapplicable  to  our  prefent  purpofe.  Servius  Sulpicius,  a 
gentleman  of  the  patrician  order,  and  a  celebrated  orator,  had 
occafion  to  take  the  opinion  of  Quintus  Mutius  Scaevola,  the 
oracle  of  the  Pvoman  law ;  but  for  want  of  fome  knowlege  in 
that  lcience,  could  not  fo  much  as  underiland  even  the  technical 
terms,  which  his  friend  was  obliged  to  make  ufe  of.  Upon  which 
Mutius  Scaevola  could  not  forbear  to  upbraid  him  with  this  me¬ 
morable  reproof6,  “  that  it  was  a  fhame  for  a  patrician,  a  noble- 
man,  and  an  orator  of  caufes,  to  be  ignorant  of  that  law  in 
“  which  he  was  fo  peculiarly  concerned.”  This  reproach  made  fo 
deep  an  impreflion  on  Sulpicius,  that  he  immediately  applied 
himfelf  to  the  ftudy  of  the  law ;  wherein  he  arrived  to  that  pro- 
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ficiency,  that  he  left  behind  him  about  a  hundred  and  fourfcore 
volumes  of  his  own  compiling  upon  the  fubjedtj  and  became,  in 
the  opinion  of  Cicero  h,  a  much  more  complete  lawyer  than  even 
Mutius  Scaevola  himfelf. 

I  would  not  be  thought  to  recommend  to  our  Englilh  no¬ 
bility  and  gentry  to  become  as  great  lawyers  as  Sulpicius ;  though 
he,  together  with  this  character,  fuftained  likewife  that  of  an 
excellent  orator,  a  firm  patriot,  and  a  wife  indefatigable  fenator; 
but  the  inference  which  arifes  from  the  Itory  is  this,  that  igno¬ 
rance  of  the  laws  of  the  land  hath  ever  been  efteemed  dilhonour- 
able,  in  thofe  who  are  entrufted  by  their  country  to  maintain,.  tof 
adminilter,  and  to  amend  therm 

But  furely  there  is  little  occafion  to  enforce  this  argument 
any  farther  to  perfons  of  rank  and  diflindtion,  if  we  of  this  place 
may  be  allowed  to  form  a  general  judgment  from  thofe  who  are 
under  our  infpedtion  :  happy,  that  while  we  lay  down  the  rule, 
we  can  alfo  produce  the  example.  You  will  therefore  permit  your 
profelfor  to  indulge  both  a  public  and  private  fatisfadtion,  by 
bearing  this  open  teftimony  •,  that  in  the  infancy  of  thefe  /Indies 
among  us,  they  were  favoured  with  the  molt  diligent  attendance, 
and  purfued  with  the  molt  unwearied  application,  by  thofe  of  the 
noblelt  birth  and  molt  ample  patrimony  :  fome  of  whom  are  Itili 
the  ornaments  of  this  feat  of  learning  ,•  and  others  at  a  greater 
diltance  continue  doing  honour  to  it’s  inltitutions,  by  comparing 
our  polity  and  laws  with  thofe  of  other  kingdoms  abroad,  or  ex¬ 
erting  their  fenatorial  abilities  in  the  councils  of  the  nation  at 
home. 

Nor  will  fome  degree  of  legal  knowlege  be  found  in  the  Ieaft 
fuperfluous  to  perfons  of  inferior  rank ;  efpecially  thofe  of  the 
learned  profeffions.  The  clergy  in  particular,  befides  the  com>- 
mon  obligations  they  are  under  in  proportion  to  their  rank  and 
fortune,  have  alfo  abundant  reafon,  confidered  merely  as  clergy— 
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men,  to  be  acquainted  with  many  branches  of  the  law,  which 
are  almoft  peculiar  and  appropriated  to  themfelves  alone.  Such 
are  the  laws  relating  to  advowions,  inllitutions,  and  inductions  ; 
to  fimony,  and  fimoniacal  contracts  ;  to  uniformity,  refidence, 
and  pluralities ;  to  tithes  and  other  ecclefiaftical  dues ;  to  mar¬ 
riages  (more  efpecially  of  late)  and  to  a  variety  of  other  lubjeCts, 
which  are  configned  to  the  care  of  their  order  by  the  provifions 
of  particular  datutes.  To  underdand  thefe  aright,  to  difcern  what 
is  warranted  or  enjoined,  and  what  is  forbidden  by  law,  demands 
a  fort  of  legal  apprehenfion ;  which  is  no  otherwife  to  be  acqui¬ 
red  than  by  ufe  and  a  familiar  acquaintance  with  legal  writers. 

For  the  gentlemen  of  the  faculty  of  phydc,  I  mull  frankly 
own  that  I  fee  no  fpecial  reafon,  why  they  in"  particular  fhould 
apply  themfelves  to  the  ftudy  of  the  law;  unlefs  in  common  with 
other  gentlemen,  and  to  complete  the  character  of  general  and 
extenfive  knowlege ;  a  character  which  their  profeilion,  beyond 
others,  has  remarkably  deferved.  They  will  give  me  leave  how¬ 
ever  to  fugged,  and  that  not  ludicroufly,  that  it  might  frequent¬ 
ly  be  of  uie  to  families  upon  fudden  emergencies,  if  the  phyfician 
were  acquainted  with  the  doCtrine  of  laft  wills  and  tedaments, 
at  lead  fo  far  as  relates  to  the  formal  part  of  their  execution. 

But  thofe  gentlemen  who  intend  to  profefs  the  civil  and  ec- 
clefiadical  laws  in  the  fpiritual  and  maritime  courts  of  this  king¬ 
dom,  are  of  all  men  (next  to  common  lawyers)  the  mod  indif- 
penfably  obliged  to  apply  themfelves  ferioufly  to  the  dudy  of  our 
municipal  laws.  For  the  civil  and  canon  laws,  confidered  with 
refpeCt  to  any  intrinfic  obligation,  have  no  force  or  authority  in 
this  kingdom ;  they  are  no  more  binding  in  England  than  our 
laws  are  binding  at  Rome.  But  as  far  as  thefe  foreign  laws,  on 
account  of  fome  peculiar  propriety,  have  in  fome  particular  cafes, 
and  in  fome  particular  courts,  been  introduced  and  allowed  by 
our  laws,  fo  far  they  oblige,  and  no  farther;  their  authority  being 
wholly  founded  upon  that  pernriflion  and  adoption.  In  which  we 
are  not  fingular  in  our  notions :  for  even  in  Holland,  where  the 
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imperial  law  is  much  cultivated  and  it’s  decifions  pretty  generally 
followed,  we  are  informed  by  Van  Leeuwen  that,  “it  receives 
“it’s  force  from  cuftom  and  the  confent  of  the  people,  either  ta- 
“  citly  or  exprefily  given  :  for  otherwife,  he  adds,  we  fliould  no 
“  more  be  bound  by  this  law,  than  by  that  of  the  Almains,  the. 
“  Franks,  the  Saxons,  the  Goths,  the  Vandals,  and  other  of  the 
“aptient  nations.”  Wherefore,  in  all  points  in  which  the  diffe¬ 
rent  fyftems  depart  from  each  other,  the  law  of  the  land  takes, 
place  of  the  law  of  Rome,  whether  antient  or  modern,  imperial 
or  pontificial.  And  in  thofe  of  our  English  courts  wherein  a  re¬ 
ception  has  been  allowed  to  the  civil  and  canon  laws,  if  either 
they  exceed  the  bounds  of  that  reception,  by  extending  them- 
felves  to  other  makers,  than  are  permitted  to  them  or  if  fuch. 
courts  proceed  according  to  the  decifions  of  thofe  laws,  in  cafes 
wherein  it  is  controlled  by  the  law  of  the  land,  the  common  law 
in  either  instance  both  may,  and  frequently  does,  prohibit  and 
-annul  their  proceedings  k :  and  it  will  not  be  a  lufhcient  excufe 
for  them  to  tell  the  king’s  courts  at  Weft  minder,  that  their  prac¬ 
tice  is  warranted  by  the  laws  of  Juftinian  or  Gregory,  or  is  con¬ 
formable  to  the  decrees  of  the  Rota  or  imperial  chamber.  For 
which  reafon  it  becomes  highly  neceffary  for  every  civilian  and 
canonift  that  would  adt  with  lafety  as  a  judge,  or  with  prudence 
and  reputation  as  an  advocate,  to  know  in  what  cafes  and  how 
far  the  Englilh  laws  have  given  fandtion  to  the  Roman  ;  in  what 
points  the  latter  are  rejedfed ;  and  where  they  are  both  fo  inter¬ 
mixed  and  blended  together,  as  to  form  certain  fupplemental 
parts  of  the  common  law  of  England,  diftinguifhed  by  the  titles 
of  the  king's  maritime,  the  king’s  military,  and  the  king’s  eccle- 
fiaftical  law.  The  propriety  of  which  enquiry  the  univerfity  of 
Oxford  has  for  more  than  a  century  fo  thoroughly  feen,  that  in 
her  ffatutes1  Hie  appoints,  that  one  of  the  three  queftions  to  be 
annually  difeuffed  at  the  adt  by  the  juriff-inceptors  fhall  relate  to 
the  common  law  ;  fubjoining  this  reafon,  “  quia  juris  chilis  Jiu - 
“  dioj'os  decet  baud  imperitos  ejj'e  juris  municipalis ,  et  differentias  ex= 

1  Dedlcatio  corporis juris  civilit.  Edit.  ]  663.  tarn.  5  Rep.  Caudrey’s  cafe.  2lnft.  599. 
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“  teri  patrilque  juris  notas  habere''  And  the  ftatutes  ra  of  the  uni- 
verfity  of  Cambridge  fpeak  expreflly  to  the  fame  effect. 

From  the  general  ufe  and  neceflity  of  fome  acquaintance  with 
the  common  law,  the  inference  were  extremely  eafy,  with  regard 
to  the  propriety  of  the  prefent  inftitution,  in  a  place  to  which 
gentlemen  of  all  ranks  and  degrees  refort,  as  the  fountain  of  all 
ufeful  knowlege.  But  how  it  has  come  to  pafs  that  a  defign  of 
this  fort  has  never  before  taken  place  in  the  univerfity,  and  the 
reafon  why  the  dudy  of  our  laws  has  in  general  fallen  into  difufe, 
I  fhall  previoufly  proceed  to  enquire. 


M 

Sir  John  Fortefcue,  in  his  panegyric  on  the  laws  of  England, 
(which  was  written  in  the  reign  of  Henry  the  fixth)  puts  n  a  very 
obvious  queftion  in  the  mouth  of  the  young  prince,  whom  he  is 
exhorting  to  apply  himlelf  to  that  branch  of  learning ;  “  why  the 
“  laws  of  England,  being  fo  good,  fo  fruitful,  and  fo  commo- 
“  dious,  are  not  taught  in  the  univerfities,  as  the  civil  and  canon 
“  laws  are  ?”  In  aniwer  to  which  he  gives  °  what  feems,  with 
due  deference  be  it  fpoken,  a  very  jejune  and  unfatisfadtory  rea¬ 
fon  ;  being  in  lhort,  that  “  as  the  proceedings  at  common  law 
“  were  in  his  time  carried  on  in  three  different  tongues,  the 
“  Englifh,  the  Latin,  and  the  French,  that  fcience  mull  be  ne- 
<{cefl'arily  taught  in  thofe  three  feveral  languages;  but  that  in 
“  the  univerfities  all  l'ciences  were  taught  in  the  Latin  tongue 
“  only ;  and  therefore  he  concludes,  that  they  could  not  be  con¬ 
veniently  taught  or  fludied  in  our  univerfities.”  But  without 
attempting  to  examine  ferioufly  the  validity  of  this  reafon,  (the 
very  fhadow  of  which  by  the  wifdom  of  your  late  confbitutions 
is  entirely  taken  away)  we  perhaps  may  find  out  a  better,  or  at 
lead  a  more  plaufible  account,  why  the  ftudy  of  the  municipal 
laws  has  been  banifiied  from  thefe  feats  of  fcience,  than  what  the 
learned  chancellor  thought  it  prudent  to  give  to  his  royal  pupil. 

m  Do  ft  or  legion  rnox  a  do  ft  or  at  u  dab  it  ope -  ten  patrilque  juris  no  feat.  St  at*  El  iz.  R.  c.  14. 
ram  legibus  Angliae>  ut  non  fit  impzritus  earum  Cowel.  Inftitut .  in  proemio. 
legum  quas  kabet  fua  patria ,  et  dijferentias  ex-  a  c.  47.  ^  c*  48. 
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That  antient  colle&ion  of  unwritten  maxims  and  cuftoms, 
which  is  called  the  common  law,  however  compounded  or  from 
whatever  fountains  derived,  had  fubfifted  immemorially  in  this 
kingdom ;  and,  though  fomewhat  altered  and  impaired  by  the 
violence  of  the  times,  had  in  great  meafure  weathered  the  rude 
Ihock  of  the  Norman  conqueft.  This  had  endeared  it  to  the 
people  in  general,  as  well  becaufe  it’s  decifions  were  univerfally 
known,  as  becaufe  it  was  found  to  be  excellently  adapted  to  the 
genius  of  the  Englilh  nation.  In  the  knowlege  of  this  law  con- 
fifted  great  part  of  the  learning  of  thofe  dark  ages  ;  it  was  then 
taught,  fays  Mr  Selden  p,  in  the  monafteries,  in  the  nniverfities , 
and  in  the  families  of  the  principal  nobility.  The  clergy  in  par¬ 
ticular,  as  they  then  engrofled  almofi:  every  other  branch  of  learn¬ 
ing,  fo  (like  their  predeceflors  the  Britilh  druids q)  they  were 
peculiarly  remarkable  for  their  proficiency  in  the  fludy  of  the 
law.  Nullus  clericus  nifi  caufidicusy  is  the  character  given  of  them 
foon  after  the  conquefi:  by  William  of  Malmlbury r.  The  judges 
therefore  were  ufually  created  out  of  the  facred  order  s,  as  was 
likewife  the  cafe  among  the  Normans1;  and  all  the  inferior  offi¬ 
ces  were  fupplied  by  the  lower  clergy,  which  has  occafioned  their 
fucceflors  to  be  denominated  clerks  to  this  day. 

But  the  common  law  of  England,  being  not  committed  to 
writing,  but  only  handed  down  by  tradition,  ufe,  and  experience, 
was  not  fo  heartily  reliffied  by  the  foreign  clergy;  who  came 
over  hither  in  ffioals  during  the  reign  of  the  conqueror  and  his 
two  fons,  and  were  utter  ftrangers  to  our  conllitution  as  well  as 
our  language.  And  an  accident,  which  foon  after  happened,  had 
nearly  completed  it’s  ruin.  A  copy  of  Juftinian’s  pandedts,  being 
newly"  difcovered  at  Amalfi,  foon  brought  the  civil  law  into 

p  F  let  am.  7.  7.  chanoims  les  eglifes  cathedraulxy  et  les  autres 

3  Caefar  de  hello  “Gal.  6.  12.  perfonnes  qui  ont  dignitez  in  fainSle  cghfe ;  les 

f  de  geji .  reg.  1.  4.  Mez,  7es  prieurs  conventaulx,  et  les  gcuver- 

3  Dugdale  Orig.  jurid.  e.  8.  neurs  des  eglifes ,  if  e.  Grand  Conjlumier , 

c  Les  juges  font  fages  perfonnes  et  autcnti-  ch.  9. 
qttrs,  —*ficcme  les  arcbefvefquesi  evefquesy  les  u  circ.  A.  D,  II 30. 
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vogue  all  over  the  weft  of  Europe,  where,  before  it  was  quite 
laid  afide  w  and  in  a  manner  forgotten  ;  though  fome  traces  of  it’s 
authority  remained  in  Italy x  and  the  eaftern  provinces  of  the  em¬ 
pire  y.  This  now  became  in  a  particular  manner  the  favourite  of 
the  popifh  clergy,  who  borrowed  the  method  and  many  of  the 
maxims  of  their  canon  law  from  this  original.  The  ftudy  of  it 
was  introduced  into  feveral  univerfities  abroad,  particularly  that 
of  Bologna ;  where  exercifes  were  performed,  ledtures  read,  and 
degrees  conferred  in  this  faculty,  as  in  other  branches  of  fcience : 
and  many  nations  on  the  continent,  juft  then  beginning  to  reco¬ 
ver  from  the  convulfions  confequent  upon  the  overthrow  of  the 
Roman  empire,  and  fettling  by  degrees  into  peaceable  forms  of 
government,  adopted  the  civil  law,  (being  the  beft  written  fyf- 
tem  then  extant)  as  the  bafts  of  their  feveral  conftitutions ;  blend¬ 
ing  and  interweaving  it  among  their  own  feodal  cuftoms,  in  fome 
places  with  a  more  extenfive,  in  others  a  more  confined  authority2. 

Nor  was  it  long  before  the  prevailing  mode  of  the  times 
reached  England.  For  Theobald,  a  Norman  abbot,  being  elect¬ 
ed  to  the  fee  of  Canterbury a,  and  extremely  addidted  to  this  new 
ftudy,  brought  over  with  him  in  his  retinue  many  learned  profi¬ 
cients  therein;  and  among  the  reft  Roger  firnamed  Vacarius, 
whom  he  placed  in  the  univerfity  of  Oxford  b,  to  teach  it  to  the 
people  of  this  country.  But  it  did  not  meet  with  the  fame  eafy 
reception  in  England,  where  a  mild  and  rational  fyftem  of  laws 
had  been  long  eftablifhed,  as  it  did  upon  the  continent ;  and, 
though  the  monkifh  clergy  (devoted  to  the  will  of  a  foreign  pri¬ 
mate)  received  it  with  eagernefs  and  zeal,  yet  the  laity  who  were 
more  interefted  to  preferve  the  old  conftitution,  and  had  already 
feverely  felt  the  effedt  of  many  Norman  innovations,  continued 
wedded  to  the  ufe  of  the  common  law.  King  Stephen  imme- 

w  LL.  Wifigoth.z .  1.9.  Epijiol.  Innocent .IV.  in M. Paris,  ad  A.D.  1 254, 

x  Capitular.  Hludov.  PH.  4.  102.  a  A.D.  1138. 

y  Selden  in  F  let  am.  5.5,  b  G  er  vaf.  Dorobern,  API.  Pontif.  Cantuar. 

*  3>omat’s  treatife  of  law.  c.  13,  §.9.  col.  1665. 
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diately  publifhed  a  proclamation  c,  forbidding  the  ftudy  of  the 
laws,  then  newly  imported  from  Italy ;  which  was  treated  by  the 
monks d  as  a  piece  of  impiety,  and,  though  it  might  prevent  the 
introduction  of  the  civil  law  procefs  into  our  courts  of  juftice, 
yet  did  not  hinder  the  clergy  from  reading  and  teaching  it  in 
their  own  fchools  and  monafteries. 

From  this  time  the  nation  feems  to  have  been  divided  into 
two  parties ;  the  bifhops  and  clergy,  many  of  them  foreigners, 
who  applied  themfelves  wholly  to  the  ftudy  of  the  civil  and  ca¬ 
non  laws,  which  now  came  to  be  infeparably  interwoven  with 
each  other ;  and  the  nobility  and  laity,  who  adhered  with  equal 
pertinacity  to  the  old  common  law ;  both  of  them  reciprocally 
jealous  of  what  they  were  unacquainted  with,  and  neither  of 
them  perhaps  allowing  the  oppofite  fyflem  that  real  merit  which 
is  abundantly  to  be  found  in  each.  This  appears  on  the  one 
hand  from  the  fpleen  with  which  the  monaftic  writers e  fpeak  of 
our  municipal  laws  upon  all  occafions  ,•  and,  on  the  other,  from 
the  firm  temper  which  the  nobility  fhewed  at  the  famous  parlia¬ 
ment  of  Merton  ;  when  the  prelates  endeavoured  to  procure  an 
a£t,  to  declare  all  baftards  legitimate  in  cafe  the  parents  inter¬ 
married  at  any  time  afterwards ;  alleging  this  only  reafon,  becaufe 
holy  church  (that  is,  the  canon  law)  declared  fuch  children  legi¬ 
timate  :  but  “  all  the  earls  and  barons  (fays  the  parliament  roll f ) 
“  with  one  voice  anfwered,  that  they  would  not  change  the  laws 
“  of  England,  which  had  hitherto  been  ufed  and  approved.” 
And  we  find  the  fame  jealoufy  prevailing  above  a  century  after¬ 
wards8,  when  the  nobility  declared  with  a  kind  of  prophetic 
fpirit,  “  that  the  realm  of  England  hath  never  been  unto  this 
“  hour,  neither  by  the  confent  of  our  lord  the  king  and  the  lords 
“  of  parliament  fhall  it  ever  be,  ruled  or  governed  by  the  civil 

c  Rog.  Bacon,  chat,  per  Selden.  in  Fie -  f  Stat.  Merten.  20  Hen.  III.  c.g.  Et  enures 
tarn.  7.  6.  in  Fortefc .  c.  33.  Sc  8  Rep.  Pref.  ecmites  el  bar  ones  una  voce  rejponderunt ,  quod 

d  joan.  Sarifburiens.  Polycrat.  8.  22.  nolunt  leges  Angliae  /nut are,  quae  bucufquc  ujx- 

c  Idem,  ibid,  5.  16.  Poly  dor.  Vergil.  Hift.  tatae  funt  et  cipprchatae . 

1.  9.  S  1  !  Ric,  II. 

C  2 


“  lawh.” 


20  On  the  Study  Intro d. 

“lawh.”  And  of  this  temper  between  the  clergy  and  laity  many 
more  inftances  might  be  given. 

While  things  were  in  this  fituation,  the  clergy,  finding  it 
impoflible  to  root  out  the  municipal  law,  began  to  withdraw 
themfelves  by  degrees  from  the  temporal  courts ;  and  to  that  endf, 
very  early  in  the  reign  of  king  Henry  the  third,  epifcopal  confti- 
tutions  were  publifhed  *,  forbidding  all  ecclefiaftics  to  appear  as 
advocates  in  foro  faeculari ;  nor  did  they  long  continue  to  adt  as 
judges  there,  not  caring  to  take  the  oath  of  office  which  was 
then  found  neceflary  to  be  adminiftred,  that  they  fhould  in  all 
things  determine  according  to  the  law  and  cuftom  of  this  realm  fc; 
though  they  ftill  kept  pofleffion  of  the  high  office  of  chancellor, 
an  office  then  of  little  juridical  power;  and  afterwards,  as  it’s 
bufinefs  increafed  by  degrees,  they  modelled  the  procefs  of  the 
court  at  their  own  diferetion. 

But  wherever  they  retired,  and  wherever  their  authority  ex¬ 
tended,  they  carried  with  them  the  fame  zeal  to  introduce  the 
rules  of  the  civil,  in  exclufion  of  the  municipal  law.  This  ap¬ 
pears  in  a  particular  manner  from  the  fpiritual  courts  of  all  de¬ 
nominations,  from  the  chancellor’s  courts  in  both  our  univerfities, 
and  from  the  high  court  of  chancery  before-mentioned ;  in  all  of 
which  the  proceedings  are  to  this  day  in  a  courfe  much  conformed 
to  the  civil  law  :  for  which  no  tolerable  reafon  can  be  affigned, 
unlefs  that  thefe  courts  were  all  under  the  immediate  direction  of 
the  popifli  ecclefiaftics,  among  whom  it  was  a  point  of  religion 
to  exclude  the  municipal  law;  pope  Innocent  the  fourth  having 
forbidden  1  the  very  reading  of  it  by  the  clergy,  becaufe  it’s  de- 
cifions  were  not  founded  on  the  imperial  conftitutions,  but  merely 
on  the  cuftoms  of  the  laity.  And  if  it  be  confidered,  that  our 
univerfities  began  about  that  period  to  receive  their  prefent  form 
of  fcholaftic  difeipline ;  that  they  were  then,  and  continued  to 

*  Selden.  "Jan.  Anglor.  /.  2.  §.43.  inFcr-  <vcl,  l.  /.  574,  599. 
teje.  c.  33.  k  Selden.  in  F  etam.  9.  3. 

1  Spelman.  Ccncil.  J.D.  1217*  Wilkins,  1  M.  Paris  ad  A.D.  1254. 
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be  till  the  time  of  the  reformation,  entirely  under  the  influence 
of  the  popifh  clergy  j  (fir  John  Mafon  the  firfl  proteftant,  being 
alfo  the  firfl:  lay,  chancellor  of  Oxford)  this  will  lead  us  to  per¬ 
ceive  the  reafon,  why  the  ftudy  of  the  Roman  laws  was  in  thofe 
days  of  bigotry  m  purfued  with  fuch  alacrity  in  thefe  feats  of  learn¬ 
ing;  and  why  the  common  law  was  entirely  defpifed,  and  ef- 
teemed  little  better  than  heretical. 


And,  fince  the  reformation,  many  caufes  have  confpired  to 
prevent  it’s  becoming  a  part  of  academical  education.  As,  firfl, 
long  ufage  and  eftablifhed  cirftom ;  which,  as  in  every  thing  elfe, 
fo  efpecially  in  the  forms  of  fcholaftic  exercife,  have  juflly  great 
weight  and  authority.  Secondly,  the  real  intrinfic  merit  of  the 
civil  law,  confidered  upon  the  footing  of  reafon  and  not  of  obli¬ 
gation,  which  was  well  known  to  the  inflrudtors  of  our  youth; 
and  their  total  ignorance  of  the  merit  of  the  common  law,  though 
it’s  equal  at  leaft,  and  perhaps  an  improvement  on  the  other. 
But  the  principal  reafon  of  all,  that  has  hindered  the  introduc¬ 
tion  of  this  branch  of  learning,  is,  that  the  ftudy  of  the  common 
law,  being  banifhed  from  hence  in  the  times  of  popery,  has 
fallen  into  a  quite  different  chanel,  and  has  hitherto  been  wholly 
cultivated  in  another  place.  But  as  this  long  ufage  and  eftablifhed 
cuftom,  of  ignorance  in  the  laws  of  the  land,  begin  now  to  be 
thought  unreafonable ;  and  as  by  this  means  the  merit  of  thofe 


m  There  cannot  be  a  ftronger  infiance  of 
the  abfurd  and'fuperftitious  veneration  that 
was  paid  to  thefe  laws,  than  that  the  raoft 
learned  writers  of  the  times  thought  they 
could  not  form  a  perfect  chara&er,  even  of 
the  blcffed  virgin,  without  making  her  a 
civilian  and  a  canonifh  Which  Albertus 
Magnus,  the  renowned  dominican  dodlor  of 
the  thirteenth  century,  thus  proves  in  his 
Summa  de  laudibus  chrifliferae  virginis  ( divi- 
num  magis  quam  butnanutn  opus)  qu.  23.  §.5. 
Item  quod  jura  civilia,  iff  Itges,  &  decreta 
feivit  in  Jummoy  probat  ur  hoc  modo  :  fapien- 
w  tia  ad vo ccui  manifejlatur  in  tribus  ;  unumy 
11  quod  obtineat  omnia  contra  jitdicem  jufium 


“  fapientem  ;  fecundoy  quod  contra  cidverfarium 
w  ajlutum  fagacem ;  tertio,  quod  in  caufa 
“  defper at  a:  fed  beatijjima  virgoy  contra  ju - 
f<  dicem  fapientijfimumy  Dominum  ;  contra  ad- 
t(  verfarium  callidijjimumy  dyabolum  >.  in  caufa 
“  ?iofra  defper  at  a  ;  fententiam ,  opt  at  am  obti - 
“  unit”  To  which  an  eminent  francifcan, 
two  centuries  afterwards,  Bernardinus  de 
Bufti  (Marl ale ,  part .  4.  firm. 9.)  very  gravely 
fubjoins  this  note.  “  Nec  videtur  inccngruum 
c<  mulicres  habire  peritiam  juris .  Legttur  cnim 
“  de  uxore  Joannis  Andreae  gloffatorisy  quod 
(( tantatn  pjritiam  in  utroque  jure  habuity  lit 
u  public  e  in  fc  bolts  legcre  aujd  ft . 
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-laws  will  probably  be  more  generally  known  we  may  hope  that 
the  method  of  ftudying  them  will  foon  revert  to  it’s  antient  courfe, 
and  the  foundations  at  lead  of  that  fcience  will  be  laid  in  the 
two  univerfities ;  without  being  exclufively  confined  to  the  chanel 
which  it  fell  into  at  the  times  I  have  been  juft  defcribing. 

For,  being  then  entirely  abandoned  by  the  clergy,  a  few 
ftragglers  excepted,  the  ftudy  and  practice  of  it  devolved  of 
courfe  into  the  hands  of  laymen ;  who  entertained  upon  their 
parts  a  molt  hearty  averfion  to  the  civil  law ",  and  made  no 
fcruple  to  profefs  their  contempt,  nay  even  their  ignorance 0  of 
it,  in  the  moft  public  manner.  But  ftill,  as  the  ballance  of  learn¬ 
ing  was  greatly  on  the  fide  of  the  ciergy,  and  as  the  common 
law  was  no  longer  taught,  as  formerly,  in  any  part  of  the  king¬ 
dom,  it  muft  have  been  fubjedted  to  many  inconveniences,  and 
perhaps  would  have  been  gradually  loft  and  overrun  by  the  civil, 
(a  fulpicion  well  juftified  from  the  frequent  tranferipts  of  J uftl- 
nian  to  be  met  with  in  Bradton  and  Fleta)  had  it  not  been  for  a 
peculiar  incident,  which  happened  at  a  very  critical  time,  and 
contributed  greatly  to  it’s  l'upport. 


T  h  e  incident  I  mean  was  the  fixing  the  court  of  common 
pleas,  the  grand  tribunal  for  difputes  of  property,  to  be  held  in 
one  certain  fpot ;  that  the  feat  of  ordinary  juftice  might  be  per¬ 
manent  and  notorious  to  all  the  nation.  Formerly  that,  in  con¬ 
junction  with  all  the  other  fuperior  courts,  was  held  before  the 


n  Fortefc.  de  lend,  LL.  c,  25. 

0  This  remarkably  appeared  in  the  cafe  of 
the  abbot  of  Torun,  M.  22  Edzv.IfJ.  24.  who 
had  caufed  a  certain  prior  to  be  fummoned 
to  anfwer  at  Avignon  for  creeling  an  orato¬ 
ry  contra  inhibit  ionem  noui  operis ;  by  which 
words  Mr  Selden,  (inFlct.%.  5.)  very  juftly 
underftands  to  be  meant  the  title  de  no*vi 
operis  nuntialione  both  in  the  civil  and  canon 
laws,  {Ff,  39.1.  C,  8.  1 1.  and  Decretal,  not 
Extrav,  5.32*)  whereby  the  ere&ion  of  any 
new  buildings  in  prejudice  of  more  antient 


ones  was  prohibited.  Bat  Skipwith  the 
king’s  ferjeant,  and  afterwards  chief  baron 
of  the  exchequer,  declares  them  to  be  flat 
nonfenfe;  £  *  in  ccux  parolx,  contra  inhibiti- 
“  onem  novi  operis,  ny  ad  pas  entendment 
and  juftice  Schardelow  mends  the  matter 
but  little  by  informing  him,  that  they  ilg- 
nify  a  reftitution  in  their  la  w  \  for  which 
reafon  he  very  fagely  refolves  to  pay  no  fort 
of  regard  to  them.  “  Cco  ?icjl  que  un  refti- 
‘  *  tut  ion  en  lour  ley ,  pur  que  a  cco  navomus 
<c  regard ,  tSc.” 

king’s 
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king’s  capital  judiciary  of  England,  in  the  aula  regis,  or  fuch  of 
his  palaces  wherein  his  royal  perfon  refided ;  and  removed  with 
his  houfhold  from  one  end  of  the  kingdom  to  the  other.  This 
was  found  to  occallon  great  inconvenience  to  the  fuitors;  to  re¬ 
medy  which  it  was  made  an  article  of  the  great  charter  of  liber¬ 
ties,  both  that  of  king  John  and  king  Henry  the  third p,  that 
“  common  pleas  fhould  no  longer  follow  the  king’s  court,  but  be 
“held  in  forne  certain  place  in  confequence  of  which  they  have 
ever  fince  been  held  (a  few  necefiary  removals  in  times  of  the 
plague  excepted)  in  the  palace  of  Weftminfter  only.  This 
brought  together  the  profeffors  of  the  municipal  law,  who  be¬ 
fore  were  difperfed  about  the  kingdom,  and  formed  them  into  an. 
aggregate  body ;  whereby  a  fociety  was  eftablifhed  of  perfons, 
who  (as  Spelman  q  obferves)  addidting  themfelves  wholly  to  the 
ftudy  of  the  laws  of  the  land,  and  no  longer  confidering  it  as  a 
mere  fubordinate  fcience  for  the  amufement  of  leifure  hours,, 
foon  raifed  thole  laws  to  that  pitch  of  perfection,  which  they 
fuddenly  attained  under  the  aufpices  of  our  English  Juftinian,. 
king  Edward  the  firft. 

In  confequence  of  this  lucky  aftemblage,  they  naturally  fell 
into  a  kind  of  collegiate  order,  and,  being  excluded  from  Oxford 
and  Cambridge,  found  it  necefiary  to  eftablilh  a  new  univerfity 
of  their  own.  This  they  did  by  purchafing  at  various  times  cer¬ 
tain  houfes  (now  called  the  inns  of  court  and  of  chancery)  be¬ 
tween  the  city  of  Weftminfter,  the  place  of  holding  the  king’s 
courts,  and  the  city  of  London  ;  for  advantage  of  ready  accefs 
to  the  one,  and  plenty  of  provilions  in  the  other  r.  Here  exer- 
cifes  were  performed,  ledtures  read,  and  degrees  were  at  length 
conferred  in  the  common  law,  as  at  other  univerfities  in  the  ca¬ 
non  and  civil.  The  degrees  were  thofe  of  barrifters  (firft  ftiled 
apprentices s  from  apprendre,  to  learn)  who  anfwered  to  our  ba- 

p  c.  11.  been  firft  appointed  by  an  ordinance  of  king 

3  Glcjfar.  334.  Edward  the  firft  in  parliament,  in  the  20th 

r  Fortefc.  r.  48.  year  of  his  reign.  (Spelm.  Glcff.  37.  Dug- 

8  Apprentices  or  barrifters  feem  to  have  dale.  Orig.  jurici,  55.) 
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chelors ;  as  the  hate  and  degree  of  a  ferjeant  %  fervientis  ad  legem, 
did  to  that  of  doftor. 


The  crown  feems  to  have  foon  taken  under  it’s  prote&ion  this 
infant  Seminary  of  common  law ;  and,  the  more  effectually  to 
fofter  and  cherhh  it,  king  Henry  the  third  in  the  nineteenth 
year  of  his  reign  iffued  out  an  order  directed  to  the  mayor  and 
Sheriffs  of  London,  commanding  that  no  regent  of  any  law  fchools 
*, within  that  city  lliould  for  the  future  teach  law  therein  u.  The 
word,  law,  or  leges,  being  a  general  term,  may  create  fome  doubt 
at  this  distance  of  time  whether  the  teaching  of  the  civil  law, 
or  the  common,  or  both,  is  hereby  restrained.  But  in  either 
cafe  it  tends  to  the  fame  end.  If  the  civil  law  only  is  prohibited, 
(which  is  Mr  Selden’s  w  opinion)  it  is  then  a  retaliation  upon  the 
clergy,  who  had  excluded  the  common  law  from  their  feats  of 
learning.  If  the  municipal  law  be  alfo  included  in  the  restriction, 
(as  fir  Edward  Coke  x  understands  it,  and  which  the  words  feem 
to  import)  then  the  intention  is  evidently  this ;  by  preventing 
private  teachers  within  the  walls  of  the  city,  to  colleCt  all  the 
common  lawyers  into  the  one  public  univerfity,  which  was  newly 
instituted  in  the  fuburbs. 


1  The  firfl  mention  which  I  have  met  with 
in  our  lawbooks  of  ferjeants,or  countors,  is 
in  the  ftatute  of  Weftm.  i .  3  Edw.  I.  c.  29. 
and  in  Horn’s  Mirror,  c.  1.  §.10.  c.  2.  §.5. 
c,  3.  §.1.  in  the  fame  reign.  But  M.  Paris 
in  his  life  of  John  II,  abbot  of  St.  Alban’s, 
which  he  wrote  in  1  255,  39  Hen.  III.  fpeaks 
of  advocates  at  the  common  law,  or  coun¬ 
tors  ( qttos  band  nar  rat  ores  vulgar  iter  appel¬ 
lants)  as  of  an  order  of  men  well  known. 
And  we  have  an  example  of  the  antiquity 
of  the  coif  in  the  fame  author’s  hifiory  of 
England,  A,  D.  \  259.  in  the  cafe  of  one 
William  de  Bully;  who,  being  called  to 
account  for  his  great  knavery  and  mal- 
pra&ices,  claimed  the  benefit  of  his  orders 
♦or  clergy,  which  till  then  remained  an  en¬ 


tire  fecret ;  and  to  that  end  voluit  ligament  a 
eoifae  fuae  f elver e,  ut  palam  monfraret  fe  ton- 
furam  habere  clcricalem  ;  fed  ticn  efi  permijfus, 

- Satelles  vet  o  eum  arripicus9  non  per  eoifae 

li garni na  fed  per  gut tur  eum  apprehendens ,  traxit 
ad  car  cere  m.  And  hence  fir  H.  Spelman  con¬ 
jectures,  (Ghffar.  335.)  that  coifs  were  in¬ 
troduced  to  hide  the  tonfure  of  fuch  rene¬ 
gade  clerks,  as  were  Bill  tempted  to  remain 
in  the  fecular  courts  in  the  quality  of  advo¬ 
cates  or  judges,  notwithflanding  their  pro¬ 
hibition  by  canon. 

u  Ne  aliquis  fcholas  regens  de  legibus  in  ca¬ 
de  m  civil  ate  de  caetero  ibidem  leges  doc  eat, 
v  in  Flet,  8.2. 
x  2  Inft.  proem. 
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In  this  juridical  univcrfity  (for  fuch  it  is  infilled  to  have  been 
by  Fortefcuey  and  fir  Edward  Cokez)  there  are  two  forts  of  col¬ 
legiate  houfes ;  one  called  inns  of  chancery,  in  which  the  younger 
lludents  of  the  law  were  ufually  placed,  “learning  and  lludying, 
“  lays  Fortefcue  %  the  originals  and  as  it  were  the  elements  of 
“  the  law ;  who,  profiting  therein,  as  they  grew  to  ripenefs  fo 
“  were  they  admitted  into  the  greater  inns  of  the  fame  lludy, 
“  called  the  inns  of  court.”  And  in  thefe  inns  of  both  kinds,  he 
goes  on  to  tell  us,  the  knights  and  barons,  with  other  grandees 
and  noblemen  of  the  realm,  did  ufe  to  place  their  children, 
though  they  did  not  defire  to  have  them  thoroughly  learned  in 
the  law,  or  to  get  their  living  by  it’s  practice  :  and  that  in  his 
time  there  were  about  two  thoufand  lludents  at  thefe  feveral  inns, 
all  of  whom  he  informs  us  were  filii  nobilhm ,  or  gentlemen  born. 

«:  • 

Hence  it  is  evident,  that  (though  under  the  influence  of 
the  monks  our  univerfities  negleCted  this  fludy,  yet)  in  the  time 
of  Henry  the  fixth  it  was  thought  highly  neceflary  and  was  the 
univerfal  practice,  for  the  young  nobility  and  gentry  to  be  in- 
ItruCted  in  the  originals  and  elements  of  the  laws.  But  by  degrees 
this  cuflom  has  fallen  into  difufe ;  fo  that  in  the  reign  of  queen 
Elizabeth  fir  Edward  Cokeb  does  not  reckon- above  a  thoufand 
lludents,  and  the  number  at  prefent  is  very  confiderably  lefs. 
Which  feems  principally  owing  to  thefe  reafons  :  firft,  becaufe 
the  inns  of  chancery  being  now  almofl:  totally  filled  by  the  infe¬ 
rior  branch  of  the  profeflion,  they  are  neither  commodious  nor 
proper  for  the  refort  of  gentlemen  of  any  rank  or  figure;  fo  that 
there  are  very  rarely  any  young  lludents  entered  at  the  inns 
of  chancery  :  fecondly,  becaufe  in  the  inns  of  court  all  forts  of 
regimen  and  academical  fuperintendance,  either  with  regard  to 
morals  or  Undies,  are  found  impracticable  and  therefore  entirely 
negleCted  :  lallly;  becaufe  perfons  of  birth  and  fortune,  after 
having  finilhed  their  ufual  courfes  at  the  univerfities,  have  feldom 


7  f,49- 
z  3  Rep.  pref. 


a  ibid. 
b  Hid. 
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leifure  or  refolution  fufficient  to  enter  upon  a  new  fcheme  of  ftudy 
at  a  new  place  of  inftrudtion.  Wherefore  few  gentlemen  now 
refort  to  the  inns  of  court,  but  fuch  for  whom  the  knowlege  of 
practice  is  abfolutely  necelfary ;  fuch,  I  mean,  as  are  intended 
for  the  profeffion  :  the  reft  of  our  gentry,  (not  to  fay  our  nobi¬ 
lity  alfo)  having  ufually  retired  to  their  eftates,  or  vifited  foreign 
kingdoms,  or  entered  upon  public  life,  without  any  inftrudtion 
in  the  laws  of  the  land •,  and  indeed  with  hardly  any  opportunity 
of  gaining  inftrudtion,  unlefs  it  can  be  afforded  them  in  thefe 

feats  of  learning. 

«  *> 

And  that  thefe  are  the  proper  places,  for  affording  aftiftances 
of  this  kind  to  gentlemen  of  all  ftations  and  degrees,  cannot  (1 
think)  with  any  colour  of  reafon  be  denied.  For  not  one  of  the 
objedtions,  which  are  made  to  the  inns  of  court  and  chancery, 
and  which  I  have  juft  enumerated,  will  hold  with  regard  to  the 
univerfities.  Gentlemen  may  here  affociate  with  gentlemen  of 
their  own  rank  and  degree.  Nor  are  their  condudt  and  ftudies 
left  entirely  to  their  own  difcretion  ;  but  regulated  by  a  difci- 
pline  fo  wife  and  exadt,  yet  fo  liberal,  lo  fenfible  and  manly, 
that  their  conformity  to  it’s  rules  (which  does  at  prefent  fo  much 
honour  to  our  youth)  is  not  more  the  effedt  of  conftraint,  than 
of  their  own  inclinations  and  choice.  Neither  need  they  appre¬ 
hend  too  long  an  avocation  hereby  from  their  private  concerns 
and  amufements,  or  (what  is  a  more  noble  objedt)  the  fervice  of 
their  friends  and  their  country.  This  ftudy  will  go  hand  in  hand 
with  their  other  purfuits  :  it  will  obftrudt  none  of  them  j  it  will 
ornament  and  afiift  them  all. 

But  if,  upon  the  whole,  there  are  any  ftill  wedded  to  mo- 
naftic  prejudice,  that  can  entertain  a  doubt  how  far  this  ftudy  is 
properly  and  regularly. academical,  fuch  perfons  I  am  afraid  either 
have  not  confidered  the  conftitution  and  delign  of  an  univerfity, 
or  elfe  think  very  meanly  of  it.  It  muft  be  a  deplorable  narrow- 
nefs  of  mind,  that  would  confine  thefe  feats  of  inftrudtion  to  the 
limited  views  of  one  or  two  learned  profefilons.  To  the  praife 

of 
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of  this  age  be  it  fpoken,  a  more  open  and  generous  way  of  think¬ 
ing  begins  now  univerfally  to  prevail.  The  attainment  of  liberal 
and  genteel  accomplifhments,  though  not  of  the  intellectual  fort, 
has  been  thought  by  our  wifeft  and  moft  affectionate  patrons c, 
and  very  lately  by  the  whole  univerfity d,  no  fmall  improvement 
of  our  antient  plan  of  education ;  and  therefore  I  may  fafely  af¬ 
firm  that  nothing  (how  unufual  foever)  is,  under  due  regulations, 
improper  to  be  taught  in  this  place,  which  is  proper  for  a  gentle¬ 
man  to  learn.  But  that  a  fcience,  which  diftinguifhes  the  crite- 
rions  of  right  and  wrong ;  which  teaches  to  eftablifh  the  one, 
and  prevent,  punifh,  or  redrefs  the  other ;  which  employs  in  it’s 
theory  the  nobleft  faculties  of  the  foul,  and  exerts  in  it’s  practice 
the  cardinal  virtues  of  the  heart ;  a  fcience,  which  is  univerfal  in 
it’s  ufe  and  extent,  accommodated  to  each  individual,  yet  com¬ 
prehending  the  whole  community;  that  a  fcience  like  this  fhould 
have  ever  been  deemed  unneceflary  to  be  ftudied  in  an  univerfity, . 
is  matter  of  aftonifhment  and  concern.  Surely,  if  it  were  not  be¬ 
fore  an  objeCt  of  academical  knowlege,  it  was  high  time  to  make 
it  one ;  and  to  thofc  who  can  doubt  the  propriety  of  it’s  recep¬ 
tion  among  us  (if  any  fuch  there  be)  we  may  return  an  anfwer 
in  their  own  way ;  that  ethics  are  confelfedly  a  branch  of  acade¬ 
mical  learning,  and  Ariftotle  himfelf  has  faid ,  fpeaking  of  the 
laws  of  his  own  country,  that  jurifprudence  or  the  knowlege  of 
thofe  laws  is  the  principal  and  moft  perfeCt  branch  of  ethics e. 

From  a  thorough  conviction  of  this  truth,  our  munificent 
benefactor  Mr  Viner,  having  employed  above  half  a  century  in 
amaffing  materials  for  new-modelling  and  rendering  more  com¬ 
modious  the  rude  ftudy  of  the  laws  of  the  land,  configned  both 


c  Lord  chancellor  Clarendon,  in  his  dia¬ 
logue  of  education,  among  his  trails,  p.3  25. 
appears.,to  have  been  very  folicitous,  that 
it  might  be  made  “a  part  of  the  ornament 
“of  our  learned  academies  to  teach  the 
li  qualities  of  riding,  dancing,  and  fencing, 
“at  thofe  hours  when  more  ferious  exer- 
“cifes  Hiould  be  intermitted.” 


d  By  accepting  in  full  convocation  the 
remainder  of  lord  Clarendon’s  hiflory  from 
his  noble  defendants,  on  condition  to  ap¬ 
ply  the  profits  arifing  from  it’s  publication 
to  the  eftablifhment  of  a  manage  in  the  uni¬ 
verfity. 

e  TfcXftttf  (AOCXiSM  OipiTV),  OTt  7JJJ  TlXUoV;  OCplTVS 

tv.  Ethic .  ad  Nicomach .  /.  5.  c.  3. 
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the  plan  and  execution  of  thefe  his  public-fpirited  defigns  to  the 
wifdom  of  his  parent  univerfity.  Refolving  to  dedicate  his  learn¬ 
ed  labours  “  to  the  benefit  of  poflerity  and  the  perpetual  fervice 
“  of  his  country  V’  he  was  fenlible  he  could  not  perform  his  re- 
folutions  in  a  better  and  more  effectual  manner,  than  by  extend¬ 
ing  to  the  youth  of  this  place. thofe  affiftances,  of  which  he  fo 
well  remembered  and  fo  heartily  regretted  the  want.  And  the 
fenfe,  which  the  univerfity  has  entertained  of  this  ample  and  moft 
ufeful  benefaction,  mult  appear  beyond  a  doubt  from  their  gra¬ 
titude  in  receiving  it  with  all  poffible  marks  of  efteem6;  from 
their  alacrity  and  unexampled  difpatch  in  carrying  it  into  execu¬ 
tion  h;  and,  above  all,  from  the  laws  and  conflitutions  by  which 
they  have  effectually  guarded  it  from  the  negleCt  and  abufe  to 
which  fuch  inflitutions  are  liable1.  We  have  feen  an  univerfal 
emulation,  who  belt  lhould  underhand,  or  moft  faithfully  pur- 


f  See  the  preface  to  the  eighteenth  vo¬ 
lume  of  his  abridgment. 

s  Mr  Viner  is  enrolled  among  the  public 
benefactors  of  the  univerfity  by  decree  of 
convocation. 

h  Mr  Viner  died  June  5,  1756.  Ilis  ef¬ 
fects  were  collected  and  fettled,  near  a  vo¬ 
lume  of  his  work  printed,  almoft  the  whole 
difpofed  of,  and  the  accounts  made  up,  in 
a  year  and  a  half  from  his  deceafe,  by  the 
very  diligent  and  worthy  adminiftrators  with 
the  will  annexed,  (Dr  Weft  and  Dr  Good 
of  Magdalene,  Dr  Whalley  of  Oriel,  Mr 
Buckler  of  All  Souls,  and  Mr  Betts  of  Uni¬ 
verfity  college  )  to  whom  that  care  was 
configned  by  the  univerfity.  Another  half 
year  was  employed  in  confidering  and  fet¬ 
tling  a  plan  of  the  propofcd  inftitution,  and 
in  framing  the  ftatutes  thereupon,  which 
were  finally  confirmed  by  convocation  on 
the  3d  of  July,  1758.  The  profeflor  was 
eleCted  on  the  20th  of  OCtober  following, 
and  two  fcholars  on  the  fucceeding  day. 
And,  laftly,  it  was  agreed  at  the  annual 
audit  in  1761,  to  eftablifh  a  fellowfhip  ; 
and  a  fellow  was  accordingly  eleCted  in 


January  following.  ■ — The  refidue  of  this 
fund,  arifing  from  the  fale  of  Mr  Viner’s 
abridgment,  will  probably  be  fufficient  here¬ 
after  to  found  another  fellowftiip  and  fcho- 
larftiip,  or  three  more  fcholarftiips,  as  fhall 
be  thought  moft  expedient. 

1  The  ftatutes  are  in  fubftance  as  fol¬ 
lows  : 

1.  That  the  accounts  of  this  benefac¬ 
tion  be  feparately  kept,  and  annually  au¬ 
dited  by  the  delegates  of  accounts  and  pro- 
fefibr,  and  afterwards  reported  to  convoca¬ 
tion. 

2.  That  a  profefTorfhip  of  the  laws  of 
England  be  eftablifhed,  with  a  falaryof  two 
hundred  pounds  per  annum  ;  the  profeflor 
to  be  elefted  by  convocation,  and  to  be  at 
the  time  of  his  election  at  leaft  a  mafter  of 
arts  or  bachelor  of  civil  law  in  the  univer- 
fity  of  Oxford,  of  ten  years  ftanding  from 
his  matriculation  ;  and  alfo  a  barrifter  at 
law  of  four  years  ftanding  at  the  bar. 

3.  That  fuch  profefTor  (by  himfelf,  or 
by  deputy  to  be  previoufty  approved  by 

convocation) 


§.  i.  of  the  Law.  29 

fue,  the  defigns  of  our  generous  patron  :  and  with  pleafure  we 
recollect,  that  thofe  who  are  moft  diftinguifhed  by  their  quality, 


convocation)  do  read  one  folemn  public 
ledure  on  the  laws  of  England,  and  in.  the 
Englifh  language,  in  every  academical  term, 
at  certain  ftated  times  previous  to  the  com¬ 
mencement  of  the  common  law  term  ;  or 
forfeit  twenty  pounds  for  every  omiflion  to 
MrViner’s  general  fund  :  and  alfo  (by  him- 
felf,  or  by  deputy  to  be  approved,  if  occa- 
fional,  by  the  vice-chancellor  and  prodors ; 
or,  if  permanent,  both  the  caufe  and  the 
deputy  to  be  annually  approved  by  convo¬ 
cation)  do  yearly  read  one  complete  courfe 
of  ledures  on  the  laws  of  England,  and  in 
the  Englifh  language,,  confining  of  fixty 
ledures  at  the  leaft;  to  be  read  during  the 
univerfity  term  time,  with  fuch  proper  in¬ 
tervals  that  not  more  than  four  ledures  may 
fall  within  any  fmgle  week  :  that  the  pro- 
feflfor  do  give  a  month’s  notice  of  the  time 
when  the  courfe  is  to  begin,  and  do  read 
gratis  to  the  fcholars  of  MrViner’s  founda¬ 
tion;  but  may  demand  of  other  auditors 
fuch  gratuity  as  fhall  be  fettled  from  time 
to  time  by  decree  of  convocation  :  and 
that,  for  every  of  the  faid  fixty  ledures 
omitted,  the  profeffor,  on  complaint  made 
to  the  vice-chancellor  within  the  year,  do 
forfeit  forty  fhillings  to  MrViner’s  general 
fund;  the  proof  of  having  performed  his 
duty  to  lie  upon  the  faid  profeflbr. 

4.  That  every  profeflor  do  continue  in 
his  office  during  life,  unlefs  in  cafe  of  fuch 
mifbehaviour  as  fhall  amount  to  bannition 
by  the  univerfity  fiatutes;  or  unlefs  he  de- 
ferts  the  profeflion  of  the  law  by  betaking 
himfelf  to  another  profeflion  ;  or  unlefs, 
after  one  admonition  by  the  vice-chancellor 
and  prodors  for  notorious  negled,  he  is 
guilty  of  another  flagrant  om'flion  :  in  any 
of  which  cafes  he  be  deprived  by  the  vice- 
chancellor,  with  confent  of  the  houfe  of 
convocation. 

5.  That  fuch  a  number  of  fellowfhips 
with,  a  flipend  of  fifty  pounds  jer  annum  > 


and  fcholarfhips  with  a  flipend  of  thirty 
pounds,  be  eftabliflied,  as  the  convocation 
fhall  from  time  to  time  ordain,  according 
to  the  Hate  of  Mr  Viner’s  revenues. 

6.  That  every  fellow  be  eleded  by 
convocation,  and  at  the  time  of  eledion  be 
unmarried,  and  at  leaft  a  mailer  of  arts  or 
bachelor  of  civil  law,  and.  a  member  of 
fome  college  or  hall  in  the  univerfity  cf 
Oxford;  the  fcholars  of  this  foundation  or 
fuch  as  have  been  fcholars  (if  qualified  and 
approved  of  by  convocation )  to  have  the 
preference :  that,  if  not  a  barrifter  when 
chofen,  he  be ‘called  to  the  bar  within  one 
year  after  his  .eledion  ;  but  do  refide  in  the 
univerfity  two  months  in  every  year,  or  in 
cafe  of  non-refidence  do  forfeit  the  flipend. 
of  that  year  to  MrViner’s  general  fund. 

7.  That  every  fcholar.  be  eleded  by 
convocation,  and  at  the  time  of  eledion  be 
unmarried,  and  a  member  of  feme  college 
or  hall  in  the  univerfity  of  Oxford,  who 
fhall  have  been  matriculated  twenty  four 
calendar  months  at  the  leaft  :  that  he  do 
take  the  degree  of  bachelor,  of  civil  law 
with  all  convenient  fpeed  ;  (either  proceed- 
iog  in  arts  or  other  wife)  and  previous  to  his 
taking  the  fame,  between  the  fecond  and 
eighth  year  from  his  matriculation,  be 
bound  to  attend  two  courfes  of  the  profef- 
for’s  ledures,  to  be  certified  under  the  pro- 
feflor’s  hand.;  and  within  one  year  after 
taking  the  fame  to  be  called  to  the  bar :  that 
he  do  annually  refide  fix  months  till  he  is 
of  four  years  Handing,  and  four  months 
from  that  time  till  he  is  mailer  of  arts  or 
bachelor  of  civil  law;  after  which  he  be 
bound  to  refide  two  months  in  every  year;, 
or,  in  cafe  of  non-refidence,  do  forfeit  the 
flipend  of  that  year  to  Mr  Viner’s  general 
fund. 

8.  Th  at  the  fcholarfhips  do  become 
void  in  cafe  of  non-attendance  on  the  pro- 
feflor,  or  not  taking  the  degree  of  bachelor 
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their  fortune,  their  ftation,  their  learning,  or  their  experience, 
have  appeared  the  moil  zealous  to  promote  the  fuccefs  of  Mr  Vi- 
ner’s  eftablifhment. 


The  advantages  that  might  refult  to  the  feience  of  the  law 
itfelf,  when  a  little  more  attended  to  in  thefe  feats  of  knowlege, 
perhaps  would  be  very  confiderable.  The  leifure  and  abilities  of 
the  learned  in  thefe  retirements  might  either  fuggefl  expedients, 
or  execute  thofe  dictated  by  wifer  heads k,  for  improving  it’s 
method,  retrenching  it’s  fuperfluities,  and  reconciling  the  little 
contrarieties,  which  the  practice  of  many  centuries  will  neceflarily 
create  in  any  human  fyftem  :  a  talk,  which  thofe  who  are  deeply 
employed  in  bufinefs,  and  the  more  adtive  fcenes  of  the  profef- 
fion,  can  hardly  condefcend  to  engage  in.  And  as  to  the  intereft, 
or  (which  is  the  fame)  the  reputation  of  the  univerfities  them- 
felves,  I  may  venture  to  pronounce,  that  if  ever  this  ftudy  fhould 
arrive  to  any  tolerable  perfection  either  here  or  at  Cambridge, 
the  nobility  and  gentry  of  this  kingdom  would  not  fhorten  their 
refiden'ce  upon  this  account,  nor  perhaps  entertain  a  worfe  opi¬ 
nion  of  the  benefits  of  academical  education.  Neither  Ihould  it 
be  confidered  as  a  matter  of  light  importance,  that  while  wc 
thus  extend  the  pomoeria  of  univerfity  learning,  and  adopt  a  new 
tribe  of  citizens  within  thefe  philofophical  walls,  we  interefb  a 


of  civil  law,  being  duly  admonifhed  fo  to 
do  by  the  vice-chancellor  and  proftors :  and 
that  both  fcllowfhips  and  fcholarfhips  do  ex¬ 
pire  at  the  end  of  ten  years  after  each  re- 
fpe&ive  election  ;  and  become  void  in  cafe 
of  grofs  mifbehaviour,  non-refidence  for  two 
years  together,  marriage,  not  being  called 
to  the  bar  within  the  time  before  limited, 
(being  duly  admonilhed  fo  to  be  by  the 
vice-chancellor  and  proctors)  or  deferting 
the  profdlion  of  the  law  by  following  any 
other  profefhon :  and  that  in  any  of  thefe 
cafes  the  vice-chancellor,  with  confent  of 
convocation,  do  declare  the  place  a&ually 
void. 

9.  That  in  cafe  of  any  vacancy  of  the 


profefforfhip,  fellowfhips,  or  fcholarfhips, 
the  profits  of  the  current  year  be  ratably 
divided  between  the  predecefTor  or  his  re- 
prefentatives,  and  the  fucceffor;  and  that  a 
new  election  be  had  within  one  month  af¬ 
terwards,  unlefs  by  that  means  the  time  of 
ele&ion  fhall  fall  within  any  vacation,  in 
which  cafe  it  be  deferred  to  the  firft  week 
in  the  next  fall  term.  And  that  before  any 
convocation  fhall  be  held  for  fuch  ele&ion, 
or  for  any  other  matter  relating  to  Mr  VL 
ner’s  benefaction,  ten  days  public  notice  be 
given  to  each  college  and  hall  of  the  con¬ 
vocation,  and  the  caufe  of  convoking  it. 

k  See  lord  Bacon’s  propolis  and  offer  of 
a  digelh 


very 


§.  I.  of  the  La w.  31 

very  numerous  and  very  powerful  profefllon  in  the  prefervation 
of  our  rights  and  revenues. 

For  I  think  it  paft  difpute  that  thofe  gentlemen,  who  re- 
lbrt  to  the  inns  of  court  with  a  view  to  purfue  the  profefiion, 
will  find  it  expedient  (whenever  it  is  practicable)  to  lay  the  pre¬ 
vious  foundations  of  this,  as  well  as  every  other  fcience,  in  one 
of  our  learned  univerfities.  We' may  appeal  to  the  experience  of 
every  fenfible  lawyer,  whether  any  thing  can  be  more  hazardous 
or  difcouraging  than  the  ufual  entrance  on  the  ftudy  of  the  law. 
A  raw  and  unexperienced  youth,  in  the  moft  dangerous  feafon  of 
life,  is  tranfplanted  on  a  fudden  into  the  midft  of  allurements  to 
pleafure,  without  any  reftraint  or  check  but  what  his  own  pru¬ 
dence  can  fugged; ;  with  no  public  direction  in  what  courfe  to 
purfue  his  enquiries  ;  no  private  afiiftance  to  remove  the  diftrefies 
and  difficulties,  which  will  always  embarafs  a  beginner.  In  this 
fituation  he  his  expected  to  fequefter  himfelf  from  the  world,  and 
by  a  tedious  lonely  procels  to  extract  the  theory  of  law  from  a 
mafs  of  undigefted  learning ;  or  elfe  by  an  affiduous  attendance 
on  the  courts  to  pick  up  theory  and  practice  together,  fufficient 
to  qualify  him  for  the  ordinary  run  of  bufinefs.  How  little, 
therefore  is  it  to  be  wondered  at,  that  we  hear  of  fo  frequent 
mifcarriages  ;  that  ib  many  gentlemen  of  bright  imaginations 
grow  weary  of  fo  unpromifing  a  fearch  *,  and  addidt  themfelves 
wholly  to  amufements,  or  other  lefs  innocent  purfuits ;  and  that 
fo  many  perfons  of  moderate  capacity  confufe  themfelves  at  firft 
fetting  out,  and  continue  ever  dark  and  puzzled  during  the  re¬ 
mainder  of  their  lives  ! 


The  evident  want  of  fome  afiiftance  in  the  rudiments  of  le¬ 
gal  knowlege  has  given  birth  to  a  practice,  which,  if  ever  it 
had  grown  to  be  general,  rauft  have  proved  of  extremely  perni- 


1  Sir  Henry  Spelman,  in  the  preface  to 
his  gloffary,  has  given  us  a  very  lively  pic¬ 
ture  of  his  own  diftrefs  upon  this  occafion. 
**  Emifit  me  mater  Londinum>  juris  noftri  ca- 
^  pejfcndi  gratia  ;  cujus  cum  'veflibulum  J'alu - 


(t  taffem^  ref  er ijfetnque  linguam  peregrinam,  diet- 
“  left um  barbara?ny  methodum  inconci?ina?n ,  ?no- 
€t  le?n  no7i  ingentem  folum  fed  perp  tuis  humeri 5 
<ifufinendam9  excidit  mihi  ( fateor )  animus  * 

cious. 
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cious  confequence  :  I  mean  the  cuftom,  by  fome  fo  very  warmly 
recommended,  to  drop  all  liberal  education,  as  of  no  ufe  to  ftudents 
in  the  law ;  but  to  place  them,  in  it’s  ftead,  at  the  defk  of  fome 
fkilful  attorney  ;  in  order  to  initiate  them  early  in  all  the  depths 
of  practice,  and  render  them  more  dextrous  in  the  mechanical 
part  of  bufinefs.  A  few  inftances  of  particular  perfons,  (men  of 
excellent  learning,  and  unblemifhed  integrity)  who,  in  fpight  of 
this  method  of  education,  have  flione  in*  the  foremoft  ranks  of 
the  bar,  have  afforded  fome  kind  of  fandlion  to  this  illiberal  path 
to  the  profeftion,  and  biafled  many  parents,  of  fhortftghted  judg¬ 
ment,  in  it’s  favour :  not  confidering,  that  there  are  fome  ge- 
niufes,  formed  to  overcome  all  difadvantages,  and  that  from  fuen 
particular  inftances  no  general  rules  can  be  formed  •,  nor  obfer- 
ving,  that  thofe  very  perfons  have  frequently  recommended  by 
the  moft  forcible  of  all  examples,  the  difpofal  of  their  own  off- 
fpring,  a  very  different  foundation  of  legal  ftudies,  a  regular  aca¬ 
demical  education.  Perhaps  too,  in  return,  I  could  now  diredl 
their  eyes  to  our  principal  feats  of  juftice,  and  fuggeft  a  few 
hints,  in  favour  of  univerfity  learning ra: — but  in  thefe  all  who 
hear  me,  I  know,  have  already  prevented  me. 

Making  therefore  due  allowance  for  one  or  two  fhining 
exceptions,  experience  may  teach  us  to  foretell  that  a  lawyer  thus 
educated  to  the  bar,  in  fubfervience  to  attorneys  and  folicitors  n, 
will  find  he  has  begun  at  the  wrong  end.  If  pradlice  be  the 
whole  he  is  taught,  pradlice  rnuft  alfo  be  the  whole  he  will  ever 
know  :  if  he  be  uninllrudled  in  the  elements  and  firft  principles 
upon  which  the  rule  of  pradlice  is  founded;  the  leaft  variation 
from  eftablifhed  precedents  will  totally  diftradt  and  bewilder  him : 
it  a  lex  feripta  ejl°  is  the  utmoft  his  knowlege  will  arrive  at  ;  he 
muft  never  afpire  to  form,  and  feldom  expedl  to  comprehend, 
any  arguments  drawn  a  priori,  from  the  fpirit  of  the  laws  and 
the  natural  foundations  of  juftice. 

m  The  four  highefl  judicial  offices  were  and  the  fourth  a  fellow  of  Trinity  college, 
at  that  time  filled  by  gentlemen,  two  of  Cambridge. 

whom  had  been  fellows  of  All  Souls  col-  n  See  Rennet’s  life  of  Somner.  p.  67. 

lege;  another,  fludent  of  Chrift-Church  ;  0  Ff,  40.9.  12.  NoR 
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N  o  r  is  this  all ;  for  (as  few  perfons  of  birth,  or  fortune,  or 
even  of  fcholaftic  education,  will  fubmit  to  the  drudgery  of  fer- 
vitude  and  the  manual  labour  of  copying  the  trafh  of  an  office ) 
fliould  this  infatuation  prevail  to  any  confiderable  degree,  we 
mu  ft  rarely  expedt  to  fee  a  gentleman  of  diftindlion  or  learning 
at  the  bar.  And  what  the  confequence  may  be,  to  have  the  in¬ 
terpretation  and  enforcement  of  the  laws  (which  include  the  en¬ 
tire  difpofal  of  our  properties,  liberties,  and  lives]  fall  wholly 
into  the  hands  of  obfcure  or  illiterate  men,  is  matter  of  very 
public  concern. 

The  inconveniences  here  pointed  out  can  never  be  effectually 
prevented,  but  by  making  academical  education  a  previous  llep 
to  the  profeffion  of  the  common  law,  and  at  the  fame  time  ma¬ 
king  the  rudiments  of  the  law  a  part  of  academical  education. 
For  fciences  arc  of  a  fociable  difpofition,  and  flourifh  beft  in  the 
neighbourhood  of  each  other:  nor  is  there  any  branch  of  learn¬ 
ing,  but  may  be  helped  and  improved  by  affiftances  drawn  from 
other  arts.  If  therefore  the  ftudent  in  our  laws  hath  formed  both 
his  fentiments  and  ftyle,  by  perufal  and  imitation  of  the  pureft 
claffical  writers,  among  whom  the  hiftorians  and  orators  will  beft 
deferve  his  regard  ;  if  he  can  rcafon  with  precifion,  and  feparate 
argument  from  fallacy,  by  the  clear  fimple  rules  of  pure  unfo- 
phifticated  logic ;  if  he  can  fix  his  attention,  and  fteadily  purfue 
truth  through  any  the  molt  intricate  deduction,  by  the  ufe  of 
mathematical  demonftrations  ;  if  he  has  enlarged  his  conceptions 
of  nature  and  art,  by  a  view  of  the  feveral  branches  of  genuine, 
experimental,  philofophy;  if  he  has  imprefled  on  his  mind  the 
found  maxims  of  the  law  of  nature,  the  beft  and  molt  authentic 
foundation  of  human  laws ;  if,  laftly,  he  has  contemplated  thofe 
maxims  reduced  to  a  practical  fyftem  in  the  laws  of  imperial 
Rome ;  if  he  has  done  this  or  any  part  of  it,  (though  all  may 
be  eafily  done  under  as  able  inftrudtors  as  ever  graced  any  teats 
of  learning)  a  ftudent  thus  qualified  may  enter  upon  the  ftudy 
of  the  law  with  incredible  advantage  and  reputation.  And  if, 

E  at 


at  the  conclusion,  or  during  the  acquiiition  .of  tliefe  accomplifti- 
ments,  he  will  afford  himfelf  here  a  year  or  two’s  farther  leifure, 
to  lay  the  foundation  of  his  future  labours  in  a  folid  fcientifical 
method,  without  thirfting  too  early  to  attend  that  practice  which 
it  is  impoilible  he  Should  rightly  comprehend,  he  will  afterwards 
proceed  with  the  greateft  eaie,  and  will  unfold  the  moll  intricate 
points  with  an  intuitive  rapidity  and  clearnefs. 

I  shall  not  infill  upon  fuch  motives  as  might  be  drawn 
from  principles  of  oeconomy,  and  are  applicable  to  particulars- 
only  :  I  real'on  upon  more  general  topics.  And  therefore  to  the 
qualities  of  the  head,  which  I  have  juft  enumerated,  I  cannot 
but  add  thofc  of  the  heart ;  affectionate  loyalty  to  the  king,  a 
zeal  for  liberty  and  the  conftitution,  a  fenfe  of  real  honour,  and 
well  grounded  principles  of  religion  ;  as  neceffary  to  form  a  truly 
valuable  Englifh  lawyer,  a  Hyde,  a  Hale,  or  a  Talbot.  And, 
whatever  the  ignorance  of  fome,  or  unkindnefs  of  others,  may 
have  heretofore  untruly  fuggefted,  experience  will  warrant  us  to 
affirm,  that  thefe  endowments  of  loyalty  and  public  fpirit,  of 
honour  and  religion,  are  no  where  to  be  found  in  more  high  per¬ 
fection  than  in  the  two  univerlities  of  this  kingdom. 

Before  I  conclude,  it  may  perhaps  be  expeCted,  that  I  lay 
before  you  a  Ibort  and  general  account  of  the  method  I  propofe 
to  follow,  in  endeavouring  to  execute  the  truft  you  have  been 
pleafed  to  repofe  in  my  hands.  And  in  thefe  folemn  leCtures, 
which  are  ordained  to  be  read  at  the  entrance  of  every  term, 
(  more  perhaps  to  do  public  honour  to  this  laudable  inftitution, 
than  for  the  private  inftruCtion  of  individuals*1)  I  prefume  it  will 
beft  anfwer  the  intent  of  our  benefaCtor  and  the  expectation  of 
this  learned  body,  if  I  attempt  to  illuftrate  at  times  luch  detached 
titles  of  the  law,  as  are  the  moll  eafy  to  be  understood,  and  moft 
capable  of  historical  or  critical  ornament.  But  in  reading  the 
complete  courfe,  which  is  annually  configned  to  my  care,  a  more 
regular  method  will  be  neceffary  •,  and,  till  a  better  is  propofed, 

p  See  Lowth’s  Oratio  Crcxvicna,  p.  365. 
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I  (hall  take  the  liberty  to  follow  the  fame  that  I  have  already  fub- 
mitted  to  the  public q.  To  fill  up  and  finifh  that  outline  with 
propriety  and  corredtnefs,  and  to  render  the  whole  intelligible  to 
the  uninformed  minds  of  beginners,  (whom  we  are  too  apt  to 
fuppofe  acquainted  with  terms  and  ideas,  which  they  never  had 
opportunity  to  learn)  this  muft  be  my  ardent  endeavour,  though 
by  no  means  my  promife  tO'  accomplifh.  You  will  permit  me 
however  very  briefly  to  deferibe,  rather  what  I  conceive  an  aca¬ 
demical  expounder  of  the  laws  fhould  do,  than  what  I  have  ever 
known  to  be  done. 


H  e  fhould  conflder  his  courfe  as  a  general  map  of  the  law, 
marking  out  the  fhape  of  the  country,  it’s  connexions  and  boun¬ 
daries,  it’s  greater  divifions  and  principal  cities  :  it  is  not  his  bufi- 
nefs  to  deferibe  minutely  the  fubordinate  limits,  or  to  fix  the  lon¬ 
gitude  and  latitude  of  every  inconfiderable  hamlet.  His  attention 
fhould  be  engaged,  like  that  of  the  readers  in  Fortefcue’s  inns  of 
chancery,  “  in  tracing  out  the  originals  and  as  it  were  the  eler 
“  ments  of  the  law.”  For  if,  as  Juftinianr  has  obferved,  the 
tender  underftanding  of  the  ftudent  be  loaded  at  the  firfl  with  a 
multitude  and  variety  of  matter,  it  will  either  occafion  him  to 
defert  his  ftudies,  or  will  carry  him  heavily  through  them,  with 
much  labour,  delay,  and  defpondence.  Thefe  originals  fhould 
be  traced  to  their  fountains,  as  well  as  our  diflance  will  permit ; 
to  the  cuftoms  of  the  Britons  and  Germans,  as  recorded  by  Cae- 
far  and  Tacitus  ;  to  the  codes  of  the  northern  nations  on  the  con¬ 
tinent,  and  more  efpecially  to  thofe  of  our  own  Saxon  princes ; 
to  the  rules  of  the  Roman  law,  either  left  here  in  the  days  of 
Papinian,  or  imported  by  Vacarius  and  his  followers  ;  but,  above 


^  The  Analyfis  of  the  laws  of  England, 
firft  publifhed,  A.  D.  1756,  and  exhibiting 
the  order  and  principal  divifions  of  the  en- 
fuing  Commentaries;  which  were 
originally  fubmitted  to  the  univerfity  in  a 
private  courfe  of  le&ures,  A,  D .  1753. 

r  Incipientibus  nobis  exponere  jura  pcpuli  Fo- 
man: ,  it  a  videntur  tradi  poffe  commodiffime ,  fi 
primo  levi  ac  fimplici  via  fingula  tradantur  : 


Alioquiy  ft  Jlatim  ah  initio  rudem  adbuc  et  in - 
firtnutn  animum  Jludiofi  mult  it  u  dine  ac  vari  state 
rerum  oneravimus,  duorutn  alterum ,  ant  defer - 
tor  cm  fudiorum  efficients  y  aut  cum  rnagno  labo- 
rey  faepe  etiam  cunt  diffidentia  ( quae  plerumque 
ju  venes  avertit)  ferius  ad  id  perducetnust  ad 
quody  lev  i  ore  via  dudlus,  fine  mag  no  labors  et 
fine  tiUa  diffident  i  a  tnaturius  per  duel  potuffet . 
Infi.  I.  1.2. 
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all,  to  that  inexhauftible  refcrvoir  of  legal  antiquities  and  learn¬ 
ing,  the  feodal  law,  or,  as  Spelman s  has  entitled  it,  the  law  of 
nations  in  our  weflern  orb.  Thefe  primary  rules  and  fundamen¬ 
tal  principles  fhould  be  weighed  and  compared  with  the  precepts 
of  the  law  of  nature,  and  the  practice  of  other  countries ;  fhould 
be  explained  by  reafons,  illuttrated  by  examples,  and  confirmed 
by  undoubted  authorities ;  their  hiftory  fhould  be  deduced,  their 
changes  and  revolutions  obferved,  and  it  fhould  be  fh'ewn  how 
far  they  are  connected  with,  or  have  at  any  time  been  affedted  by, 
the  civil  tranfadlions  of  the  kingdom. 

A  plan  of  this  nature,  if  executed  with  care  and  ability, 
cannot  fail  of  adminiftring  a  moft  ufeful  and  rational  entertain¬ 
ment  to  fludents  of  all  ranks  and  profefiions ;  and  yet  it  muft  be 
confefled  that  the  fludy  of  the  laws  is  not  merely  a  matter  of 
amufement :  for,  as  a  very  judicious  writer1  has  obferved  upon  a 
fimilar  occafion,  the  learner  “  will  be  confiderably  difappointed 
“  if  he  looks  for  entertainment  without  the  expenfe  of  attention.” 
An  attention,  however,  not  greater  than  is  ufually  beftowed  in 
mattering  the  rudiments  of  other  fcienccs,  or  fometimes  in  pur- 
fuing  a  favorite  recreation  or  exercife.  And  this  attention  is  not 
equally  neceflary  to  be  exerted  by  every  ftudent  upon  every  occa¬ 
fion.  Some  branches  of  the  law,  as  the  formal  procefs  of  civil 
fuits,  and  the  fubtile  dittindlions  incident  to  landed  property, 
which  are  the  mofl  difficult  to  be  thoroughly  underttood,  are  the 
leaf!  worth  the  pains  of  underttanding,  except  to  fuch  gentlemen 
as  intend  to  puriue  the  profeffion.  To  others  I  may  venture  to 
apply,  with  a  flight  alteration,  the  words  of  fir  John  Fortefcue11, 

5  Of -parliaments.  57.  mum  tuum. — Nofco  namque  ingenii  tui  fer/pi - 

r  Dr  Taylor’s  pref.  to  Elem.  of  civil  law.  tacit  at  cm ,  quo  audatter  pronuntio  quod  in  legi- 
u  'Tibi,  princeps,  necejfe  non  erit  ?nyjieria  Ic -  bus  Hits  ( licet  earmn  peritia ,  qualis  judicibus 
pis  Angliae  lengo  difeiplinatu  r'mare .  Sifficiet  tieceffiaria  ejl,  vix  njiginti  annorum  lucubration 
tibi,  —  et  fatis  denominari  legijla  mereberis ,  ft  nibus  acquiratur)  tu  dottrinam  principi  con - 
It  gum  principia  et  caufas ,  ufque  ad  element  a,  gruam  in  anno  uno  fufficienter  nancifceris  ;  nec 
difeipuli  mere  indagaveris. — Thtare  tu,  prlii -  interim  militarem  difeiplinam ,  ad  quam  tarn  ar- 
ceps  ferenijpme ,  parvo  tempore ,  par<va  indujlria ,  denter  anhelas,  negliges  ;  Jed  ea,  recreationis 
fufficienter  eris  in  legibus  regni  Angliae  eruditus,  loco,  ctiam  anno  illo  tu  ad  libitum  perfrtteris . 
dummodo  ad  ejus  apprehenfionem  tu  confer  as  anT  e,  8, 


when 
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when  fird  his  royal  pupil  determines  to  engage  in  this  dudy. 

<<  It  will  not  be  neceflfary  for  a  gentleman,  as  fuch,  to  examine 
“  with  a  clofe  application  the  critical  niceties  of  the  law.  It  will 
ct  fully  be  fufficient,  and  he  may  well  enough  be  denominated  a 
“  lawyer,  if  under  the  indrudtion  of  a  mailer  he  traces  up  the 
<<  principles  and  grounds  of  the  law,  even  to  their  original  ele- 
“  ments.  Therefore  in  a  very  fbort  period,  and  with  very  little 
« labour,  *he  may  be  diffidently  informed  in  the  laws  of  his 
<‘  country,  if  he  will  but  apply  his  mind  in  good  earned:  to  re- 
«  ceive  and  apprehend  them.  For,  though  fuch  knowlege  as  is 
<<  neceflary  for  a  judge  is  hardly  to  be  acquired  by  the  lucubra- 
«  tions  of  twenty  years,  yet  with  a  genius  of  tolerable  perfpica- 
<<  city,  that  knowlege  which  is  fit  for  a  perl'on  of  birth  or  con- 
*<  dition  may  be  learned  in  a  fingle  year,  without  negleding  his 
“  other  improvements.” 

To  the  few  therefore  (the  very  few,  I  am  perfuaded,)  that 
entertain  fuch  unworthy  notions  of  an  univerfity,  as  to  luppofe  it 
intended  for  mere  difiipation  of  thought ;  to  fuch  as  mean  only 
to  while  away  the  aukward  interval  from  childhood  to  twenty 
one,  between  the  reftraints  of  the  fchool  and  the  licentioufnefs 
of  politer  life,  in  a  calm  middle  Hate  of  mental  and  of  moral 
inactivity;  to  thefe  Mr  Viner  gives  no  invitation  to  an  entertain¬ 
ment  which  they  never  can  relifh.  But  to  the  long  and  illudrious- 
train  of  noble  and  ingenuous  youth,  who  are  not  more  didin- 
guifhed  among  us  by  their  birth  and  pofleffions,  than  by  the  re¬ 
gularity  of  their  conduct  and  their  third:  after  ufeful  knowlege, 
to  thefe  our  benefa&or  has  confecrated  the  fruits  of  a  long  and 
laborious  life,  worn  out  in  the  duties  of  his  calling ;  and  will 
joyfully  reflect  (if  fuch  reflexions  can  be  now  the  employment  of 
his  thoughts)  that  he  could  not  more  effedtually  have  benefited 
poderity,  or  contributed  to  the  fervice  of  the  public,  than  by 
founding  an  inditution  which  may  indrudt  the  rifing  generation 
in  the  wifdom  of  our  civil  polity,  and  inform  them  with  a  defire, 
to  be  dill  better  acquainted  with  the  laws  and  conditution  of 
their  country. 
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Section  the  second. 


Of  the  NATURE  of  LAWS  in  general. 


I  AW,  in  it’s  moft  general  and  comprehenfive  fenfe,  fignifies 
^  a  rule  of  action  ;  and  is  applied  indifcriminately  to  all  kinds 
of  aCtion,  whether  animate  or  inanimate,  rational  or  irrational. 
Thus  we  fay,  the  laws  of  motion,  of  gravitation,  of  optics,  or 
mechanics,  as  well  as  the  laws  of  nature  and  of  nations.  And 
it  is  that  rule  of  aCtion,  which  is  prefcribed  by  fome  fuperior, 
and  which  the  inferior  is  bound  to  obey. 

Thus  when  the  fupreme  being  formed  the  univerfc,  and 
created  matter  out  of  nothing,  he  imprefled  certain  principles 
upon  that  matter,  from  which  it  can  never  depart,  and  without 
which  it  would  ceafe  to  be.  When  he  put  that  matter  into  mo¬ 
tion,  he  eftablifhed  certain  laws  of  motion,  to  which  all  move- 
able  bodies  mu  ft  conform.  And,  to  defcend  from  the  greateft 
operations  to  the  fmalleft,  when  a  workman  forms  a  clock,  or 
other  piece  of  mechanifm,  he  eftablifhes  at  his  own  pleafure  cer¬ 
tain  arbitrary  laws  for  it’s  direction ;  as  that  the  hand  fhall  de- 
fcribe  a  given  fpace  in  a  given  time  ;  to  which  law  as  long  as  the 
work  conforms,  fo  long  it  continues  in  perfection,  and  anfwers 
the  end  of  it’s  formation. 

I  f  we  farther  advance,  from  mere  inactive  matter  to  vegetable 
and  animal  life,  we  fhall  find  them  ftill  governed  by  laws;  more 
numerous  indeed,  but  equally  fixed  and  invariable.  The  whole 
progrefs  of  plants,  from  the  feed  to  the  root,  and  from  thence  to 
the  feed  again ;  —  the  method  of  animal  nutrition,  digeftion, 
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fecretion,  and  all  other  branches  of  vital  oeconomy; —  are  not 
left  to  chance,  or  the  will  of  the  creature  itfelf,  but  are  perform¬ 
ed  in  a  wondrous  involuntary  manner,  and  guided  by  unerring 
rules  laid  down  by  the  great  creator. 

This  then  is  the  general  fignification  of  law,  a  rule  of  ac¬ 
tion  didated  by  fome  fuperior  being ;  and  in  thofe  creatures  that 
have  neither  the  power  to  think,  nor  to  will,  fuch  laws  muft  be 
invariably  obeyed,  fo  long  as  the  creature  itfelf  fubfifts,  for  it’s 
exigence  depends  on  that  obedience.  But  laws,  in  their  more 
confined  fenfe,  and  in  which  it  is  our  prefent  buiinefs  to  confider 
them,  denote  the  rules,  not  of  adion  in  genera],  but  of  human 
adion  or  condud  :  that  is,  the  precepts  by  which  man,  the  no- 
bleffc  of  all  fublunary  beings,  a  creature  endowed  with  both  rea- 
fon  and  freewill,  is  commanded  to  make  ufe  of  thofe  faculties  iru 
the  general  regulation  of  his  behaviour- 

Man,  confidered  as  a  creature,  muft  neceifarily  be  fubjed  to 
the  laws  of  his  creator,  for  he  is  entirely  a  dependent  being.  A 
being,  independent  of  any  other,  has  no  rule  to  purfuc,  but  fuch 
as  he  prelcribes  to  himfelf;.  but  a  fiate  of  dependance  will  in¬ 
evitably  oblige  the  inferior  to  take  the  will  of  him,  on  whom 
he  depends,  as  the  rule  of  his  condud:  not  indeed  in  every 
particular,  but  in  all  thofe  points  wherein  his  dependance  con- 
fifts.  This  principle  therefore  has  more  or  lefs  extent  and  effed,. 
in  proportion  as  the  fuperiority  of  the  one  and  the  dependance 
of  the  other  is  greater  or  lefs,  abfolute  or  limited.  And  confe- 
quently,  as  man  depends  abfolutely  upon  his  maker  for  every 
thing,  it  is  neceflary  that  he  fhould  in  all  points  conform  to  his- 
maker’s  will. 

This  will  of  his  maker  is  called  the  law  of  nature.  For  as 
God,  when  he  created  matter,  and  endued  it  with  a  principle  of 
mobility,  eftablilhed  certain  rules  for  the  perpetual  diredion  of 
that  motion ;  fo,  when  he  created  man,  and  endued  him  with 
freewill  to  condud  himfelf  in  all  parts  of  life,  he  laid  down  cer¬ 
tain. 
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tain  immutable  laws  of  human  nature,  whereby  that  freewill  is 
in  fome  degree  regulated  and  reftrained,  and  gave  him  alfo  the 
faculty  of  reafon  to  difcover  the  purport  of  thofe  laws. 

Considering  the  creator  only  as  a  being  of  infinite  power, 
he  was  able  unqueftionably  to  have  prefcribed  whatever  laws  he 
pleafed  to  his  creature,  man,  however  unjufi:  or  fevere.  But  as 
he  is  alfo  a  being  of  infinite  wijdorn,  he  has  laid  down  only  fuch 
laws  as  were  founded  in  thofe  relations  of  juftice,  that  exifted  in 
the  nature  of  things  antecedent  to  any  pofitive  precept.  Thefe 
are  the  eternal,  immutable  laws  of  good  and  evil,  to  which  the 
creator  hinifelf  in  all  his  difpenfations  conforms  ;  and  which  he 
has  enabled  human  reafon  to  difcover,  fo  far  as  they  are  neceflary 
for  the  conduct  of  human  adtions.  Such  among  others  are  thefe 
principles  :  that  we  fhould  live  honeftly,  fhould  hurt  nobody, 
and  fhould  render  to  every  one  his  due ;  to  which  three  general 
precepts  JuiViniana.has  reduced  the  whole  dodtrine  of  law. 

But  if  the  dilcovery  of  thefe  firft  principles  of  the  law  of 
nature  depended  only  upon  the  due  exertion  of  right  reafon,  and 
could  not  otherwife  be  attained  than  by  a  chain  of  metaphyfical 
difquifitions,  mankind  would  have  wanted  fome  inducement  to 
have  quickened  their  inquiries,  and  the  greater  part  of  the  world 
would  have  refted  content  in  mental  indolence,  and  ignorance  it’s 
infeparable  companion.  As  therefore  the  creator  is  a  being,  not 
only  of  infinite  power,  and  wij'dom,  but  alfo  of  infinite  goodnefs, 
he  has  been  pleafed  fo  to  contrive  the  conftitution  and  frame  of 
humanity,  that  we  fhould  want  no  other  prompter  to  enquire 
after  and  purlue  the  rule  of  right,  but  only  our  own  felf-love, 
that  univerial  principle  of  adlion.  For  he  has  fo  intimately  con- 
nedted,  fo  infeparably  interwoven  the  laws  of  eternal  juftice  with 
the  happinefs  of  each  individual,  that  the  latter  cannot  be  attained 
but  by  obferving  the  former ;  and,  if  the  former  be  pundhially 
obeyed,  it  cannot  but  induce  the  latter.  In  confequence  of  which 
mutual  connedlion  of  juftice  and  human  felicity,  he  has  not  per- 
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plexed  the  law  of  nature  with  a  multitude  of  abhradted  rules 
and  precepts,  referring  merely  to  the  fitnefs  or  unfitnefs  of  things, 
as  fome  have  vainly  furmifed ;  but  has  gracioufly  reduced  the  rule 
of  obedience  to  this  one  paternal  precept,  “that  man  ffiould 
“  purfue  his  own  happinefs.”  This  is  the  foundation  of  what  we 
call  ethics,  or  natural  law.  For  the  feveral  articles,  into  which 
it  is  branched  in  our  fyhems,  amount  to  no  more  than  demon- 
ftrating,  that  this  or  that  adtion  tends  to  man’s  real  happinefs, 
and  therefore  very  juhly  concluding  that  the  performance  of  it  is 
a  part  of  the  law  of  nature  ;  or,  on  the  other  hand,  that  this  or 
that  adlion  is  dehrudtive  of  man’s  real  happinefs,  and  therefore 
that  the  law  of  nature  forbids  it. 

This  law  of  nature,  being  co-eval  with  mankind  and  didta- 
ted  by  God  himfelf,  is  of  courfe  fuperior  in  obligation  to  any 
other.  It  is  binding  over  all  the  globe,  in  all  countries,  and  at 
all  times  :  no  human  laws  are  of  any  validity,  if  contrary  to  this; 
and  fuch  of  them  as  are  valid  derive  all  their  force,  and  all  their 
authority,  mediately  or  immediately,  from  this  original. 

But  in  order  to  apply  this  to  the  particular  exigencies  of 
each  individual,  it  is  hill  necelTary  to  have  recourfe  to  reafon  : 
whofe  office  it  is  to  difcover,  as  was  before  obferved,  what  the 
law  of  nature  diredts  in  every  circumhance  of  life ;  by  confidcr- 
ing,  what  method  will  tend  the  moh  effedtually  to  our  own  lub- 
hantial  happinefs.  And  if  our  reafon  were  always,  as  in  our  firh 
ancehor  before  his  tranfgreffion,  clear  and  perfedt,  unruffled  by 
paffions,  unclouded  by  prejudice,  unimpaired  by  difeafe  or  in¬ 
temperance,  the  talk  would  be  pleafant  and  eafy  ;  we  fhould  need 
no  other  guide  but  this.  But  every  man  now  finds  the  contrary 
in  his  own  experience  ;  that  his  reafon  is  corrupt,  and  his  under- 
handing  full  of  ignorance  and  error. 

This  has  given  manifold  occafion  for  the  benign  interpofition 
of  divine  providence ;  which,  in  compaffion  to  the  frailty,  the 
imperfedtion,  and  the  blindnefs  of  human  reafon,  hath  been 
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pleafed,  at  fundry  times  and  in  divers  manners,  to  difcover  and 
enforce  it’s  laws  by  an  immediate  and  diredt  revelation.  The  doc¬ 
trines  thus  delivered  we  call  the  revealed  or  divine  law,  and  they 
are  to  be  found  only  in  the  holy  fcriptures.  Thefe  precepts,  when 
revealed,  are  found  upon  companion  to  be  really  a  part  of  the 
original  law  of  nature,  as  they  tend  in  all  their  confequences  to 
man’s  felicity.  But  we  are  not  from  thence  to  conclude  that  the 
knowlege  of  thefe  truths  was  attainable  by  reafon,  in  it’s  prefent 
corrupted  ftate ;  fince  we  find  that,  until  they  were  revealed, 
they  were  hid  from  the  wifdorn  of  ages.  As  then  the  moral 
precepts  of  this  law  are  indeed  of  the  fame  original  with  thofe 
of  the  law  of  nature,  fo  their  intrinfic  obligation  is  of  equal 
llrength  and  perpetuity.  Yet  undoubtedly  the  revealed  law  is 
of  infinitely  more  authenticity  than  that  moral  fyftem,  which  is 
framed  by  ethical  writers,  and  denominated  the  natural  law. 
Becaufe  one  is  the  law  of  nature,  expreflly  declared  fo  to  be  by 
God  himfelf  •,  the  other  is  only  what,  by  the  affiffcance  of  human 
reafon,  we  imagine  to  be  that  law.  If  we  could  be  as  certain 
of  the  latter  as  we  are  of  the  former,  both  would  have  an  equal 
authority  :  but,  till  then,  they  can  never  be  put  in  any  compe¬ 
tition  together. 

Upon  thefe  two  foundations,  the  law  of  nature  and  the  law 
of  revelation,  depend  all  human  laws ;  that  is  to  fay,  no  human 
laws  fhould  be  fuffered  to  contradidt  thefe.  There  is,  it  is  true, 
a  great  number  of  indifferent  points,  in  which  both  the  divine 
law  and  the  natural  leave  a  man  at  his  own  liberty ;  but  which 
are  found  neceffary  for  the  benefit  of  fociety  to  be  reftrained 
within  certain  limits.  And  herein  it  is  that  human  laws  have 
their  greateft  force  and  efficacy  j  for,  with  regard  to  fuch  points 
as  are  not  indifferent,  human  laws  are  only  declaratory  of,  and 
adt  in  fubordination  to,  the  former.  To  inftance  in  the  cafe  of 
murder  :  this  is  exprellly  forbidden  by  the  divine,  and  demon- 
ftrably  by  the  natural  law ;  and  from  thefe  prohibitions  arifes  the 
true  unlawfulnefs  of  this  crime.  Thofe  human  laws,  that  annex 
a  punifhment  to  it,  do  not  at  all  increafe  it’s  moral  guilt,  or 
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fuperadd  any  frefli  obligation  in  foro  confcientiae  to  abhain  from 
it’s  perpetration.  Nay,  if  any  human  law  fliould  allow  or  injoin 
us  to  commit  it,  we  are  bound  to  tranfgrefs  that  human  law,  or 
elfe  we  mud  offend  both  the  natural  and  the  divine.  But  with  re¬ 
gard  to  matters  that  are  in  themfelves  indifferent,  and  are  not  com¬ 
manded  or  forbidden  by  thofe  fuperior  laws;  fucli,  for  inhance,  as 
exporting  of  wool  inte  foreign  countries ;  here  the  inferior  legis¬ 
lature  has  fcope  and  opportunity  to  interpofe,  and  to  make  that 
a&ion  unlawful  which  before  was  not  fo. 

If  man  were  to  live  in  a  llate  of  nature,  unconnected  with 
other  individuals,  there  would  be  no  occaixon  for  any  other  laws, 
than  the  law  of  nature,  and  the  law  of  God.  Neither  could  any 
other  law  poffibly  exih;  for  a  law  always  fuppofes  fome  fuperior 
who  is  to  make  it ;  and  in  a  hate  of  nature  we  are  all  equal, 
without  any  other  fuperior  but  him  who  is  the  author  of  our  be¬ 
ing.  But  man  was  formed  for  fociety ;  and,  as  is  demonhrated 
by  the  writers  on  this  fubjedtb,  is  neither  capable  of  living  alone, 
nor  indeed  has  the  courage  to  do  it.  However,  as  it  is  impoflible 
for  the  whole  race  of  mankind  to  be  united  in  one  great  fociety, 
they  muh  neceffarily  divide  into  many;  and  form  feparate  hates, 
commonwealths,  and  nations ;  entirely  independent  of  each  other, 
and  yet  liable  to  a  mutual  intercourfe.  Hence  arifes  a  third  kind 
of  law  to  regulate  this  mutual  intercourfe,  called  “  the  law  of 
“  nations ;”  which,  as  none  of  thefe  hates  will  acknowlege  a 
fuperiority  in  the  other,  cannot  be  dictated  by  either ;  but  de¬ 
pends  entirely  upon  the  rules  of  natural  law,  or  upon  mutual 
compacts,  treaties,  leagues,  and  agreements  between  thefe  feveral 
communities :  in  the  conhrudion  alfo  of  which  compacts  we 
have  no  other  rule  to  refort  to,  but  the  law  of  nature ;  being  the 
only  one  to  which  both  communities  are  equally  fubjed  :  and 
therefore  the  civil  law0  very  juhly  obferves,  that  quod  naturalis 
ratio  inter  omnes  homines  conjlitnit ,  vocatur  jus  gentium. 
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Thus  much  I  thought  it  necefiary  to. premife  concerning  the 
law  of  nature,  the  revealed  law,  and  the  law  of  nations,  before 
I  proceeded  to  treat  more  fully  of  the  principal  fubjedt  of  this 
fedtion,  municipal  or  civil  law  3  that  is,  the  rule  by  which  parti¬ 
cular  diftridts,  communities,  or  nations  are  governed  ;  being  thus 
defined  by  Juftinian d,  “jus  civile  eji  quod  quifque  fibi  populus  con- 
“Jlituit.”  I  call  it  municipal  law,  in  compliance  with  common 
fpeech  3  for,  though  ftridtly  that  expreflion  denotes  the  particular 
cuftoms  of  one  fingle  municipium  or  free  town,  yet  it  may  with 
fufficient  propriety  be  applied  to  any  one  ftate  or  nation,  which 
is  governed  by  the  fame  laws  and  cuftoms. 

Municipal  law,  thus  underftood,  is  properly  defined  to 
be  “  a  rule  of  civil  condudt  prefcribed  by  the  fupreme  power  in 
“  a  ftate,  commanding  what  is  right  and  prohibiting  what  is 
“  wrong.”  Let  us  endeavour  to  explain  it’s  feveral  properties,  as 
they  arile  out  of  this  definition. 

And,  firft,  it  is  a  rule 3  not  a  tranfient  fudden  order  from  a 
fuperior  to  or  concerning  a  particular  perfon;  but  fomething  per¬ 
manent,  uniform,  and  univerfal.  Therefore  a  particular  adl  of 
the  legiilature  to  confifcate  the  goods  of  Titius,  or  to  attaint  him 
of  high  treafon,  does  not  enter  into  the  idea  of  a  municipal  law  : 
for  the  operation  of  this  adt  is  fpent  upon  Titius  only,  and  has 
no  relation  to  the  community  in  general  3  it  is  rather  a  fentence 
than  a  law.  But  an  adt  to  declare  that  the  crime  of  which  Titius 
is  accufed  ftiall  be  deemed  high  treafon  3  this  has  permanency,, 
uniformity,  and  univerfality,  and  therefore  is  properly  a  rule. 
It  is  alfo  called  a  rule ,  to  diftinguifti  it  from  advice  or  counfel, 
which  we  are  at  liberty  to  follow  or  not,  as  we  fee  proper  3  and 
to  judge  upon  the  reafonablenefs  or  unreafonablenefs  of  the  thing 
advifed.  Whereas  our  obedience  to  the  law  depends  not  upon 
our  approbation,  but  upon  the  Makers  will.  Counfel  is  only  mat¬ 
ter  of  perfuafion,  law  is  matter  of  injundtion  3  counfel  adts  only 
upon  the  willing,  law  upon  the  unwilling  alfo. 
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It  is  alfo  called  a  rule ,  to  diftinguifh  it  from  a  compaSl  or 
agreement ;  for  a  compact  is  a  promife  proceeding  from  us,  law 
is  a  command  diredted  to  us.  The  language  of  a  compadt  is,  “  I 
“  will,  or  will  not,  do  this that  of  a  law  is,  “  thou  fhalt,  or 
“  fhalt  not,  do  it.”  It  is  true  there  is  an  obligation  which  a 
compadl  carries  with  it,  equal  in  point  of  confcience  to  that  of  a 
law;  but  then  the  original  of  the  obligation  is  different.  In  corn- 
pads,  we  ourfelves  determine  and  promife  what  fhall  be  done, 
before  we  are  obliged  to  do  it ;  in  laws,  we  are  obliged  to  adt, 
without  ourfelves  determining  or  promifmg  any  thing  at  all. 
Upon  thefe  accounts  law  is  defined  to  be  “  a  rule." 

Municipal  law  is  alfo  “a  rule  of  civil  conduct .”  This  dif- 
tinguifhes  municipal  law  from  the  natural,  or  revealed ;  the  for¬ 
mer  of  which  is  the  rule  of  moral  condudt,  and  the  latter  not 
only  the  rule  of  moral  condudt,  but  alfo  the  rule  of  faith.  Thefe 
regard  man  as  a  creature,  and  point  out  his  duty  to  God,  to  him- 
felf,  and  to  his  neighbour,  conlidered  in  the  light  of  an  indivi¬ 
dual.  But  municipal  or  civil  law  regards  him  alfo  as  a  citizen,, 
and  bound  to  other  duties  towards  his  neighbour,  than  thofe  of 
mere  nature  and  religion  :  duties,  which  he  has  engaged  in  by 
enjoying  the  benefits  of  the.  common  union ;  and  which  amount 
to  no  more,  than  that  he  do  contribute,  on  his  part,  to  the  fub- 
fiflence  and  peace  of  the  fociety. 

It  is  likewife.  “  a  rule  prefcribed."  Becaufe  a  bare  refolutior., 
confined  in  the  bread:  of  the  legiflator,  without  manifefting  itlelf 
by  fome  external  fign,  can  never  be  properly  a  law.  It  is  requi- 
fite  that  this  refolution  be  notified  to  the  people  who  are  to  obey 
it.  But  the  manner  in,  which  this  notification  is  to  be  made,  is 
matter  of  very  great  indifference.  It  may  be  notified  by  univerfal 
tradition  and  long  pradtice,  which  fuppofes  a  previous  publica¬ 
tion,  and  is  the  cafe  of  the  common  law  of  England-.  It  may  be 
notified,  viva  voce ,  by  officers  appointed  for  that  purpofe,  as  is 
done  with  regard  to  proclamations,  and  fuch  adts  of  parliament 
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as  are  appointed  to  be  publicly  read  in  churches  and  other  affem- 
blies.  It  may  laftly  be  notified  by  writing,  printing,  or  the  like; 
which  is  the  general  courfe  taken  with  all  our  adts  of  parliament. 
Yet,  whatever  way  is  made  ufe  of,  it  is  incumbent  on  the  pro¬ 
mulgators  to  do  it  in  the  moil:  public  and  perfpicuous  manner ; 
not  like  Caligula,  who  (according  to  Dio  Caifius)  wrote  his  laws 
in  a  very  fmall  charadter,  and'  hung  them  up  upon  high  pillars, 
the  more  effedlually  to  enfnare  the  people.  There  is  flill  a  more 
unreafonable  method  than  this,  which  is  called  making  of  laws 
ex  pof  fablo ;  when  after  an  adtion  (indifferent  in  itfelf )  is  com¬ 
mitted,  the  legiflator  then  for  the  firft  time  declares  it  to  have 
been  a  crime,  and  inflidts  a  punifhment  upon  the  perfon  who  has 
committed  it ;  here  it  is  impoffible  that  the  party  could  forefee 
that  an  adtion,  innocent  when  it  was  done,  fhould  be  afterwards 
converted  to  guilt  by  a  fubfequent  law ;  he  had  therefore  no 
caufe  to  abftain  from  it ;  and  all  punifhment  for  not  abftaining 
muff  of  confcquence  be  cruel  and  unjuff c.  All  laws  fhould  be 
therefore  made  to  commence  in  futuro,  and  be  notified  before 
their  commencement;  which  is  implied  in  the  term  “ prefcribed.” 
But  when  this  rule  is  in  the  ufual  manner  notified,  or  prefcribed, 
it  is  then  the  fubjedt’s  bufinefs  to  be  thoroughly  acquainted  there¬ 
with  ;  for  if  ignorance,  of  what  he  might  know,  were  admitted 
as  a  legitimate  excufe,  the  laws  would  be -of  no  effedl,  but  might 
always  be  eluded  with  impunity. 

But  farther  :  municipal  law  is  “a  rule  of  civil  condudt  pre- 
“fcribed  by  the fupreme  power  in  a  fate."  For  legiflature,  as  was 
before  obferved,  is  the  greateft  adt  of  fuperiority  that  can  be  ex- 
ercifed  by  one  being  over  another.  Wherefore  it  is  requifite  to 
the  very  effence  of  a  law,  that  it  be  made  by  the  fupreme  power. 
Sovereignty  and  legiflature  are  indeed  convertible  terms ;  one 
cannot  fubfift  without  the  other. 

e  Such  laws  among  the  Romans  were  de-  “  vat  is  bond  nib  us  hrogarl ;  id  enim  eft  prlvi- 
nominated  privileging  or  private  laws,  of  €<  legium.  Nemo  unquam  tulit,  nihil  eft  crudelius^ 
which  Cieero  de  leg.  3-19-  and  in  his  ora-  “  nihil  fernicieftus ,  nihil  quod  minus  haec  civi¬ 
lian  prodomo ,  1 7.  thus  fpeaks  ;  “  Vet  ant  leges  “  tas  ferre  poftit” 

<c facratae ,  vet  ant  duodecim  tabulae  ?  leges  pri- 
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Th  i  s  will  naturally  lead  us  into  a  fhort  enquiry  concerning 
the  nature  of  fociety  and  civil  government ;  and  the  natural,  in¬ 
herent  right  that  belongs  to  the  fovereignty  of  a  flate,  wherever 
that  fovereignty  be  lodged,  of  making  and  enforcing  laws. 

The  only  true  and  natural  foundations  of  fociety  are  the 
wants  and  the  fears  of  individuals.  Not  that  we  can  believe, 
with  fome  theoretical  writers,  that  there  ever  was  a  time  when 
there  was  no  fuch  thing  as  fociety  ;  and  that,  from  the  impulfe 
of  reafon,  and  through  a  fenfe  of  their  wants  and  weaknefies, 
individuals  met  together  in  a  large  plain,  entered  into  an  original 
contrail,  and  chofe  the  tallefl  man  prefent  to  be  their  governor. 
This  notion,  of  an  actually  exifting  unconnected  flate  of  nature, 
is  too  wild  to  be  ferioufly  admitted  ;  and  befides  it  is  plainly  con¬ 
tradictory  to  the  revealed  accounts  of  the  primitive  origin  of  man¬ 
kind,  and  their  prefervation  two  thoufand  years  afterwards  ;  bothu 
which  were  effected  by  the  means  of  Angle  families.  Thefe  formed 
the  firft  fociety,  among  themfelves  ;  which  every  day  extended 
it’s  limits,  and  when  it  grew  too  large  to  fubfifb  with  convenience 
in  that  paftoral  flate,  wherein  the  patriarchs  appear  to  have  lived, 
it  neceflarily  fubdivided  itfelf  by  various  migrations  into  more. 
Afterwards,  as  agriculture  increafed,  which  employs  and  can  main¬ 
tain  a  much  greater  number  of  hands,  migrations  became  lei's 
frequent ;  and  various  tribes,  which  had  formerly  feparated,  re¬ 
united  again ;  fometimes  by  compulfi on  and  conquefl,  fometimes 
by  accident,  and  fometimes  perhaps  by  compact.  But  though 
fociety  had  not  it’s  formal  beginning  from  any  convention  of  in¬ 
dividuals,  actuated  by  their  wants  *and  their  fears ;  yet  it  is  the- 
fenfe  of  their  weaknefs  and  imperfection  that  keeps  mankind  to¬ 
gether;  that  demonftrates  the  necefiity  of  this  union;,  and  that 
therefore  is  the  folid  and  natural  foundation,  as  well  as  the  ce¬ 
ment,  of  fociety.  And  this  is  what  we  mean  by  the  original 
contract  of  fociety ;  which,  though  perhaps  in  no  inftance  it  has 
ever  been  formally  expreffed  at  the  firft  inflitution  of  a  flate, 
yet  in  nature  and  reafon  muft  always  be  underftood  and  implied, 
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in  the  very  aCt  of  afl'ociating  together  :  namely,  that  the  whole 
fhould  proteCt  all  it’s  parts,  and  that  every  part  fhould  pay  obe¬ 
dience  to  the  will  of  the  whole ;  or,  in  other  words,  that  the 
community  fhould  guard  the  rights  of  each  individual  member, 
and  that  (in  return  for  this  protection)  each  individual  fhould 
fubmit  to  the  laws  of  the  community;  without  which  fubmiffion 
of  all  it  was  impoflible  that  protection  could  be  certainly  extend¬ 
ed  to  any. 

For  when  fociety  is  once  formed,  government  refults  of 
courfe,  as  neceffary  to  preferve  and  to  keep  that  fociety  in  order. 
Unlefs  fome  fuperior  were  conflituted,  whofe  commands  and 
decilions  all  the  members  are  bound  to  obey,  they  would  ftill  re¬ 
main  as  in  a  ftate  of  nature,  without  .any  judge  upon  earth  to 
define  their  feveral  rights,  and  redrefs  their  feveral  wrongs.  But, 
as  all  the  members  of  fociety  are  naturally  equal,  it  may  be  afked, 
in  whofe  hands  are  the  reins  of  government  to  be  entrufted  ? 
To  this  the  general  anfwer  is  eafy ;  but  the  application  of  it  to 
particular  cafes  has  occafioned  one  half  of  thofe  mifchiefs  which 
are  apt  to  proceed  from  mifguided  political  zeal.  In  general,  all 
mankind  will  agree  that  government  fhould  be  repofed  in  fuch 
perfons,  in  whom  thofe  qualities  are  moft  likely  to  be  found,  the 
perfection  of  which  are  among  the  attributes  of  him  who  is  em¬ 
phatically  ftilcd  the  fupreme  being  ;  the  three  grand  requifites, 
I  mean,  of  wifdom,  of  goodnefs,  and  of  power  :  wifdom,  to 
difccrn  the  real  intereft  of  the  community;  goodnefs,  to  endea¬ 
vour  always  to  purfue  that  real  intereft ;  and  ftrength,  or  power, 
to  carry  this  knowlege  and  intention  into  aCtion.  Thefe  are  the 
natural  foundations  of  fovereignty,  and  thefe  are  the  requifites 
that  ought  to  be  found  in  every  well  conftituted  frame  of  govern¬ 
ment. 

Flow  the  feveral  forms  of  government  we  now  fee  in  the 
world  at  firft  actually  began,  is  matter  of  great  uncertainty,  and 
has  occafioned  infinite  difputes.  It  is  not  my  bufinefs  or  inten¬ 
tion  to  enter  into  any  of  them.  Flowever  they  began,  or  by 
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what  right  foever  they  fubfift,  there  is  and  rauft  be  in  all  of  them 
a  fupreme,  irrefiftible,  abfolute,  uncontrolled  authority,  in  which 
the  jura  fummi  imperii,  or  the  rights  of  fovereignty,  refide.  And 
this  authority  is  placed  in  thofe  hands,  wherein  (according  to  the 
opinion  of  the  founders  of  fuch  refpedtive  Hates,  either  exprellly 
given,  or  collected  from  their  tacit  approbation)  the  qualities  re- 
quilite  for  fupremacy,  wifdom,  goodnefs,  and  power,  are  the 
moft  likely  to  be  found. 

The  political  writers  of  antiquity  will  not  allow  more  than 
three  regular  forms  of  government ;  the  firft,  when  the  fovereign 
power  is  lodged  in  an  aggregate  aflembly  confiding  of  all  the 
members  of  a  community,  which  is  called  a  democracy ;  the 
fecond,  when  it  is  lodged  in  a  council,  compofed  of  feledt  mem¬ 
bers,  and  then  it  is  ftiled  an  ariftocracy ;  the  lafl,  when  it  is  en- 
trufted  in  the  hands  of  a  fingle  perfon,  and  then  it  takes  the 
name  of  a  monarchy.  All  other  fpecies  of  government,  they  fay, 
are  either  corruptions  of,  or  reducible  to,  thefe  three. 

Bv  the  fovereign  power,  as  was  before  obferved,  is  meant  the 
making  of  laws  ;  for  wherever  that  power  refides,  all  others  mult 
conform  to,  and  be  directed  by  it,  whatever  appearance  the  out¬ 
ward  form  and  adminiftration  of  the  government  may  put  on. 
For  it  is  at  any  time  in  the  option  of  the  legiflature  to  alter  that 
form  and  adminiftration  by  a  new  edict  or  rule,  and  to  put  the 
execution  of  the  laws  into  whatever  hands  it  pleafes  :  and  all  the 
other  powers  of  the  Hate  muff  obey  the  legiflative  power  in  the 
execution  of  their  feveral  functions,  or  elfe  the  conftitution  is  at 
an  end. 

In  a  democracy,  where  the  right  of  making  laws  refides  in 
the  people  at  large,  public  virtue,  or  goodnefs  of  intention,  is 
more  likely  to  be  found,  than  either  of  the  other  qualities  of  go¬ 
vernment.  Popular  affemblies  are  frequently  foolifti  in  their  con¬ 
trivance,  and  weak  in  thejr  execution ;  but  generally  mean  to  do 
the  thing  that  is  right  and  juft,  and  have  always  a  degree  of  pa- 

G  triotifm 


50  Of  Nature  c/  Intro d. 

triotifm  or  public  fpirit.  In  aridocracies  there  is  more  wifdom  to 
be  found,  than  in  the  other  frames  of  government  j  being  com- 
pofed,  or  intended  to  be  compofed,  of  the  mod  experienced 
citizens ;  but  there  is  lefs  honefty  than  in  a  republic,  and  lefs 
ftrength  than  in  a  monarchy.  A  monarchy  is  indeed  the  mofl 
powerful  of  any,  all  the  finews  of  government  being  knit  to¬ 
gether,  and  united  in  the  hand  of  the  prince ;  but  then  there  is 
imminent  danger  of  his  employing  that  drength  to  improvident 
or  opprelTive  purpofes. 

Thus  thefe  three  fpecies  of  government  have,  all  of  them, 
their  feveral  perfections  and  imperfections.  Democracies  are 
ufually  the  belt  calculated  to  direCt  the  end  of  a  law;  aridocra- 
cies  to  invent  the  means  by  which  that  end  (hall  be  obtained ; 
and  monarchies  to  carry  thofe  means  into  execution.  And  the 
antients,  as  was  obferved,  had  in  general  no  idea  of  any  other 
permanent  form  of  government  but  thefe  three  :  for  though 
Cicero  f  declares  himfelf  of  opinion,  “  eJJ'e  optime  conjiitutam  rem- 
“  publicam,  quae  ex  tribus  generibus  illis ,  regali,  optimo ,  et  popularly 
tiJit  modice  confuja yet  Tacitus  treats  this  notion  of  a  mixed 
government,  formed  out  of  them  all,  and  partaking  of  the  ad¬ 
vantages  of  each,  as  a  vilionary  whim,  and  one  that,  if  effected, 
could  never  be  lading  or  fecure6. 

But,  happily  for  us  of  this  ifland,  the  Britifh  conditution 
has  long  remained,  and  I  trull:  will  long  continue,  a  Handing  ex¬ 
ception  to  the  truth  of  this  obfervation.  For,  as  with  us  the 
executive  power  of  the  laws  is  lodged  in  a  fingle  perfon,  they 
have  all  the  advantages  of  drength  and  difpatch,  that  are  to  be 
found  in  the  mod  abfolute  monarchy ;  and,  as  the  legidature  of 
the  kingdom  is  entruded  to  three  didinCt  powers,  entirely  inde¬ 
pendent  of  each  other ;  fird,  the  king ;  fecondly,  the  lords  fpi- 
ritual  and  temporal,  which  is  an  aridocratical  ad’embly  of  perfons 

f  In  his  fragments  de  rep.  1.2.  44  et  conjiituta  reipublicae  forma  lattdari  faciliut 

*  44  Cun  ft  as  nation  a  et  urbes  fopulus ,  aut  44  quam  evenire,  njel,  Ji  eve  nit,  baud  dint  urn  a 
4i  primorcsy  aut  Jinguli  regunt :  deleft  a  ex  his  44  ejje  potej Ann,  l,  4. 
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feledted  for  their  piety,  their  birth,  their  wifdom,  their  valour, 
or  their  property ;  and,  thirdly,  the  houfe  of  commons,  freely 
chofen  by  the  people  from  among  themfelves,  which  makes  it  a 
kind  of  democracy ;  as  this  aggregate  body,  actuated  by  diffe¬ 
rent  fprings,  and  attentive  to  different  interefts,  compofes  the 
Britifli  parliament,  and  has  the  fupreme  difpofal  of  every  thing  ; 
there  can  no  inconvenience  be  attempted  by  either  of  the  three 
branches,  but  will  be  withftood  by  one  of  the  other  two  j  each 
branch  being  armed  with  a  negative  power,  fufficient  to  repel 
any  innovation  which  it  fhall  think  inexpedient  or  dangerous. 

Here  then  is  lodged  the  fovereignty  of  the  Britifh  conftitu- 
tion  ;  and  lodged  as  beneficially  as  is  poffible  for  fociety.  For  in 
no  other  fhape  could  we  be  fo  certain  of  finding  the  three  great 
qualities  of  government  fo  well  and  fo  happily  united.  If  the 
fupreme  power  were  lodged  in  any  one  of  the  three  branches  fe- 
parately,  we  mud  be  expofed  to  the  inconveniences  of  either 
abfolute  monarchy,  ariftocracy,  or  democracy  j  and  fo  want  two 
of  the  three  principal  ingredients  of  good  polity,  either  virtue, 
wifdom,  or  power.  If  it  were  lodged  in  any  two  of  the  branches ; 
for  inftance,  in  the  king  and  houfe  of  lords,  our  laws  might  be 
providently  made,  and  well  executed,  but  they  might  not  always 
have  the  good  of  the  people  in  view  :  if  lodged  in  the  king  and 
commons,  we  fhould  want  that  circumfpedtion  and  mediatory 
caution,  which  the  wifdom  of  the  peers  is  to  afford  :  if  the  fu¬ 
preme  rights  of  legiflature  were  lodged  in  the  two  houfes  only, 
and  the  king  had  no  negative  upon  their  proceedings,  they  might 
be  tempted  to  encroach  upon  the  royal  prerogative,  or  perhaps  to 
abolifh  the  kingly  office,  and  thereby  weaken  (if  not  totally  de- 
ftroy)  the  ftrength  of  the  executive  power.  But  the  conftitutional 
government  of  this  ifland  is  fo  admirably  tempered  and  com¬ 
pounded,  that  nothing  can  endanger  or  hurt  it,  but  deftroying 
the  equilibrium  of  power  between  one  branch  of  the  legiflature 
and  the  reft.  For  if  ever  it  fhould  happen  that  the  independence 
of  any  one  of  the  three  fhould  be  loft,  or  that  it  fhould  become 
fubfervient  to  the  views  of  either  of  the  other  two,  there  would 
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foon  be  an  end  of  our  constitution.  The  legiflature  would  be 
changed  from  that,  which  was  originally  fet  up  by  the  general 
confent  and  fundamental  aft  of  the  Society;  and  fuch  a  change, 
however  effefted,  is  according  to  Mr  Locke  h  (who  perhaps  car¬ 
ries  his  theory  too  far)  at  once  an  entire  dissolution  of  the  bands 
of  government ;  and  the  people  would  be  reduced  to  a  Hate  of 
anarchy,  with  liberty  to  constitute  to  themfelves  a  new  legislative 
power. 

Hav  i  n  g  thus  curforily  confidered  the  three  ufual  fpecies  of 
government,  and  our  own  lingular  constitution,  felefted  and  com¬ 
pounded  from  them  all,  I  proceed  to  obferve,  that,  as  the  power 
of  making  laws  constitutes  the  Supreme  authority,  fo  wherever 
the  Supreme  authority  in  any  State  relides,  it  is  the  right  of  that 
authority  to  make  laws ;  that  is,  in  the  words  of  our  definition, 
to  prefcrihe  the  rule  of  civil  action.  And  this  may  be  discovered 
from  the  very  end  and  institution  of  civil  States.  For  a  State  is  a 
colleftive  body,  compofed  of  a  multitude  of  individuals,  united 
for  their  Safety  and  convenience,  and  intending  to  aft  together 
as  one  man.  If  it  therefore  is  to  aft  as  one  man,  it  ought  to  aft 
by  one  uniform  will.  But,  inafmuch  as  political  communities 
are  made  up  of  many  natural  perfons,  each  of  whom  has  his 
particular  will  and  inclination,  thefe  feveral  wills  cannot  by  any 
natural  union  be  joined  together,  or  tempered  and  difpofed  into 
a  laSting  harmony,  fo  as  to  constitute  and  produce  that  one  uni¬ 
form  will  of  the  whole.  It  can  therefore  be  no  othervvife  pro¬ 
duced  than  by  a  political  union ;  by  the  confent  of  all  perfons  to 
Submit  their  own  private  wills  to  the  will  of  one  man,  or  of  one 
or  more  aSTemblies  of  men,  to  whom  the  fupreme  authority  is 
entrusted  :  and  this  will  of  that  one  man,  or  aSfemblage  of  men, 
is  in  different  States,  according  to  their  different  constitutions, 
understood  to  be  law. 

Thus  far  as  to  the  right  of  the  fupreme  power  to  make 
laws  ;  but  farther,  it  is  it’s  duty  likewife.  For  fince  the  refpec- 
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tive  members  are  bound  to  conform  themfelves  to  the  will  of 
the  ftate,  it  is  expedient  that  they  receive  directions  from  the 
ftate  declaratory  of  that  it’s  will.  But  fince  it  is  impoffible,  in. 
fo  great  a  multitude,  to  give  injunctions  to  every  particular  man* 
relative  to  each  particular  aCtion,  therefore  the  ftate  eftablifhes 
general  rules,  for  the  perpetual  information  and  direction  of  all 
perlons  in  all  points,  whether  of  pofitive  or  negative  duty.  And 
this,  in  order  that  every  man  may  know  what  to  look  upon  as 
his  own,  what  as  another’s ;  what  abfolute  gnd  what  relative  du¬ 
ties  are  required  at  his  hands ;  what  is  to  be  efteemed  honeft, 
difhoneft,  or  indifferent  ,•  what  degree  every  man  retains  of  his 
natural  liberty ;  what  he  has  given  up  as  the  price  of  the  bene¬ 
fits  of  fociety ;  and  after  what  manner  each  perfon  is  to  mode¬ 
rate  the  ufe  and  exercife  of  thofe  rights  which  the  ftate  affigns 
him,  in  order  to  promote  and  fecure  the  public  tranquillity. 

From  what  has  been  advanced,  the  truth  of  the  former 
branch  of  our  definition,  is  (I  truft).  fufficiently  evident ;  that 
“  municipal  law  is  a  rule  of  civil  conduct  prefcribed  by  the  fupreme 
“  power  in  a  fate.”  I  proceed  now  to  the  latter  branch  of  it; 
that  it  is  a  rule  fo  prefcribed,  “  commanding  what  is  right ,  and 
“ prohibiting  what  is  wrong” 

Now  in  order  to  do  this  completely,  it  is  firft  of  all  neceffary 
that  the  boundaries  of  right  and  wrong  be  eftablilhed  and  afcer- 
tained  by  law.  And  when  this  is  once  done,  it  will  follow  of 
courle  that  it  is  likewife  the  bufinefs  of  the  law,  confidered  as  a 
rule  of  civil  conduCt,  to  enforce  thefe  rights  and  to.reftrain  or 
redrefs  thefe  wrongs.  It  remains  therefore  only  to  confider  in 
what  manner  the  law  is  faid  to  afcertain  the  boundaries  of  right 
and  wrong ;  and  the  methods  which  it  takes  to.  command  the- 
one  and  prohibit  the  other. 

For  this  purpofe  every  law  may  be  faid  to  confift  of  feveral 
parts  :  one,  declaratory  whereby  the  rights  to  be  obferved,  and. 
the  wrongs  to  be  efchewed,  are  clearly  defined  and  laid  down  : 
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another,  dir  e  El  or y ;  whereby  the  fubjeCt  is  inftruCted  and  enjoined 
to  obferve  thofe  rights,  and  to  abftain  from  the  commiffion  of 
thofe  wrongs :  a  third,  remedial ;  whereby  a  method  is  pointed  out 
to  recover  a  man’s  private  rights,  or  redrefs  his  private  wrongs : 
to  which  may  be  added  a  fourth,  ufually  termed  the JanElion,  or 
vindicatory  branch  of  the  law ;  whereby  it  is  fignified  what  evil 
or  penalty  fhall  be  incurred  by  fuch  as  commit  any  public  wrongs., 
and  tranfgrefs  or  negleCt  their  duty. 

With  regard  to  the  firft  of  thefe,  the  declaratory  part  of  the 
municipal  law,  this  depends  not  fo  much  upon  the  law  of  reve¬ 
lation  or  of  nature,  as  upon  the  wifdom  and  will  of  the  legifla- 
tor.  This  doCtrine,  which  before  was  flightly  touched,  deferves 
a  more  particular  explication.  Thofe  rights  then  which  God  and 
nature  have  eftablifhed,  and  are  therefore  called  natural  rights, 
fuch  as  are  life  and  liberty,  need  not  the  aid  of  human  laws  to 
be  more  effectually  inverted  in  every  man  than  they  are ;  neither 
do  they  receive  any  additional  ftrength  when  declared  by  the  mu¬ 
nicipal  laws  to  be  inviolable.  On  the  contrary,  no  human  legif- 
lature  has  power  to  abridge  or  dertroy  them,  unlefs  the  owner 
fhall  himfelf  commit  fome  adt  that  amounts  to  a  forfeiture.  Nei¬ 
ther  do  divine  or  natural  duties  (fuch  as,  forinftance,  the  worfhip 
of  God,  the  maintenance  of  children,  and  the  like)  receive  any 
ftronger  fandtion  from  being  alfo  declared  to  be  duties  by  the  law 
of  the  land.  The  cafe  is  the  fame  as  to  crimes  and  mifdemefnors, 
that  are  forbidden  by  the  fuperior  laws,  and  therefore  ftiled  mala 
in fe,  fuch  as  murder,  theft,  and  perjury;  which  contrail  no  ad¬ 
ditional  turpitude  from  being  declared  unlawful  by  the  inferior 
legiflature.  For  that  legiflature  in  all  thefe  cafes  aCls  only,  as 
was  before  obferved,  in  fubordination  to  the  great  lawgiver,  tranf- 
cribing  and  publifhing  his  precepts.  So  that,  upon  the  whole, 
the  declaratory  part  of  the  municipal  law  has  no  force  or  opera¬ 
tion  at  all,  with  regard  to  a&ions  that  are  naturally  and  intrinfi- 
cally  right  or  wrong. 
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But,  with  regard  to  things  in  themfelves  indifferent,  the  cafe 
is  entirely  altered.  Thefe  become  either  right  or  wrong,  juft  or 
unjuft,  duties  or  mifdemefnors,  according  as  the  municipal  legis¬ 
lator  fees  proper,  for  promoting  the  welfare  of  the  fociety,  and 
more  effedtually  carrying  on  the  purpofes  of  civil  life.  Thus  our 
own  common  law  has  declared,  that  the  goods  of  the  wife  do 
inftantly  upon  marriage  become  the  property  and  right  of  the 
hufband;  and  our  ftatute  law  has  declared  all  monopolies  a  pub¬ 
lic  offence  :  yet  that  right,  and  this  offence,  have  no  foundation, 
in  nature  ;  but  are  merely  created  by  the  law,  for  the  purpofes  of 
civil  fociety.  And  fometimes,  where  the  thing  itfelf  has  it’s 
rife  from  the  law  of  nature,  the  particular  circumftances  and 
mode  of  doing  it  become  right  or  wrong,  as  the  laws  of  the  land 
fhall  diredt.  Thus,  for  inftance,  in  civil  duties  ;  obedience  to  Su¬ 
periors  is  the  dodtrine  of  revealed  as  well  as  natural  religion  : 
but  who  thofe  Superiors  fhall  be,  and  in  what  circumftances,  or 
to  what  degrees  they  fhall  be  obeyed,  is  the  province  of  human, 
laws  to  determine.  And  fo,  as  to  injuries  or  crimes,  it  muft  be 
left  to  our  own  legiflature  to  decide,  in  what  cafes  the  feifing 
another’s  cattle  fhall  amount  to  the  crime  of  robbery ;  and  where 
it  fhall  be  a  juftiftable  adtion,  as  when  a  landlord  takes  them  by 
way  of  diftrefs  for  rent. 

Thus  much  for  the  declaratory  part  of  the  municipal  law  : 
and  the  direttory  ftands  much  upon  the  fame  footing;  for  this- 
virtually  includes  the  former,  the  declaration  being  ufually  col- 
ledted  from  the  diredtion..  The  law  that  fays,  “thou  fhalt  not 
“  fteal,”  implies  a  declaration  that  ftealing  is  a  crime..  And  we 
have  feen j  that,  in  things  naturally  indifferent,  the  very  effence  of 
right  and  wrong  depends  upon  the  diredtion  of  the  laws  to  do¬ 
or  to  omit  them. 

The  retnedial  part  of  a  law  is  fo  neceffary  a  confequence  of 
the  former  two,  that  laws  muft  be  very  vague  and  imperfedh 
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without  it.  For  in  vain  would  rights  be  declared,  in  vain  directed 
to  be  obferved,  if  there  were  no  method  of  recovering  and  aflert- 
ing  thofe  rights,  when  wrongfully  withheld  or  invaded.  This  is 
what  we  mean  properly,  when  we  fpeak  of  the  protection  of  the 
law.  When,  for  inftance,  the  declaratory  part  of  the  law  has 
fiaid  “that  the  field  or  inheritance,  which  belonged  to  Titius’s 
“  father,  is  veiled  by  his  death  in  Titius  ;”  and  the  directory  part 
has  “  forbidden  any  one  to  enter  on  another’s  property  without 
“the  leave  of  the  owner;”  if  Gaius  after  this  will  prefume  to 
take  pofieffion  of  the  land,  the  remedial  part  of  the  law  will  then 
interpofe  it’s  office;  will  make  Gaius  reftore  the  pofieffion  to 
Titius,  and  alfo  pay  him  damages  for  the  invafion. 


With  regard  to  the  fandlion  of  laws,  or  the  evil  that  may 
attend  the  breach  of  public  duties ;  it  is  obferved,  that  human 
legillators  have  for  the  moll  part  chofen  to  make  the  fan&ion  of 
their  laws  rather  vindicatory  than  remuneratory,  or  to  confill  ra¬ 
ther  in  puniffiments,  than  in  a&ual  particular  rewards.  Becaufe, 
in  the  firll  place,  the  quiet  enjoyment  and  protection  of  all  our 
civil  rights  and  liberties,  which  are  the  fure  and  general  confe- 
quence  of  obedience  to  the  municipal  law,  are  in  themfelves  the 
bell  and  moll  valuable  of  all  rewards.  Becaufe  alfo,  were  the 
exercife  of  every  virtue  to  be  enforced  by  the  propofal  of  parti¬ 
cular  rewards,  it  were  impoffible  for  any  Hate  to  furniffi  Hock 
enough  for  fo  profufe  a  bounty.  And  farther,  becaufe  the  dread 
of  evil  is  a  much  more  forcible  principle  of  human  aCtions  than 
the  prolpeCt'of  good1.  For  which  reafons,  though  a  prudent 
bellowing  of  rewards  is  fometimes  of  exquifite  ufe,  yet  we  find 
that  thofe  civil  laws,  which  enforce  and  enjoin  our  duty,  do 
feldom,  if  ever,  propofe  any  privilege  or  gift  to  fuch  as  obey  the 
Jaw ;  but  do  conilantly  come  armed  with  a  penalty  denounced 
againft  tranfgrelfors,  either  expreffiy  defining  the  nature  and 
quantity  of  the  punilhment,  or  elfe  leaving  it  to  the  dilcretion 
of  the  judges,  and  thofe  who  are  entrulled  with  the  care  of 
putting  the  laws  in  execution. 


1  Locke,  Hum.  Und.  b.  2.  c.  2t. 
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O  f  all  the  parts  of  a  law  the  moft  effectual  is  the  vindicatory . 
For  it  is  but  loft  labour  to  fay,  “  do  this,  or  avoid  that,”  unlefs 
we  alfo  declare,  “this  Shall  be  the  confequence  of  your  non-com¬ 
pliance.”  We  muft  therefore  obferve,  that  the  main  ftrength 
and  force  of  a  law  confifts  in  the  penalty  annexed  to  it.  Herein 
is  to  be  found  the  principal  obligation  of  human  laws. 

Legislators  and  their  laws  are  faid  to  compel  and  oblige 
not  that  by  any  natural  violence  they  fo  conftrain  a  man,  as  to 
render  it  impoflible  for  him  to  adt  otherwife  than  as  they  diredt, 
which  is  the  ftridt  fenfe  of  obligation  :  but  becaufe,  by  declaring 
and  exhibiting  a  penalty  againft  offenders,  they  bring  it  to  pafs 
that  no  man  can  eafily  choofe  to  tranfgrefs  the  law  ftnce,  by 
reafbn  of  the  impending  corredtion,  compliance  is  in  a  high  de¬ 
gree  preferable  to  difobedience.  And,  even  where  rewards  are 
propofed  as  well  as  punishments  threatened,  the  obligation  of  the 
law  feems  chiefly  to  conftft  in  the  penalty  :  for  rewards,  in  their 
nature,- can  only  perfuade  and  allure ;  nothing  is  compulfory  but 
punifhment. 

It  is  held,  it  is  true,  and  very  juftly,  by  the  principal  of  our 
ethical  writers,  that  human  laws  are  binding  upon  mens  con- 
fciences.  But  if  that  were  the  only,  or  moft  forcible  obligation, 
the  good  only  would  regard  the  laws,  and  the  bad  would  fet 
them  at  defiance.  And,  true  as  this  principle  is,  it  muft  ftill  be 
understood  with  fome  reftridtion.  It  holds,  I  apprehend,  as  to 
rights ;  and  that,  when  the  law  has  determined  the  field  to  belong 
to  Titius,  it  is  matter  of  confcience  no  longer  to  withhold  or  to 
invade  it.  So  alfo  in  regard  to  natural  duties,  and  fuch  offences  as 
are  mala  in  fe :  here  we  are  bound  in  confcience,  becaufe  we  are 
bound  by  fuperior  laws,  before  thofe  human  laws  were  in  being, 
to  perform  the  one  and  abstain  from  the  other.  But  in  relation 
to  thofe  laws  which  enjoin  only  pojitive  duties,  and  forbid  only 
fuch  things  as  are  not  mala  in  fe  but  mala  prohibita  merely,  an- 
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nexing  a  penalty  to  non-compliance,  here  I  apprehend  confcience 
is  no  farther  concerned,  than  by  directing  a  fubmiftion  to  the 
penalty,  in  cafe  of  our  breach  of  thofe  laws  :  for  otherwife  the 
multitude  of  penal  laws  in  a  ftate  would  not  only  be  looked  upon 
as  an  impolitic,  but  would  alfo  be  a  very  wicked  thing  ;  if  every 
fuch  law  were  a  fnare  for  the  confcience  of  the  fubje<ft.  But  in 
thefe  cafes  the  alternative  is  offered  to  every  man;  “  either  ab- 
“  ftain  from  this,  or  fubmit  to  fuch  a  penalty ;”  and  his  con¬ 
fcience  will  be  clear,  whichever  fide  of  the  alternative  he  thinks 
proper  to  embrace.  Thus,  by  the  ftatutes  for  preferving  the 
game,  a  penalty  is  denounced  againft  every  unqualified  perfon 
that  kills  a  hare.  Now  this  prohibitory  law  does  not  make  the 
tranfgreflion  a  moral  offence  :  the  only  obligation  in  confcience 
is  to  fubmit  to  the  penalty  if  levied. 

I  H  A  v  e  now  gone  through  the  definition  laid  down  of  a  mu¬ 
nicipal  law;  and  have  fhewn  that  it  is  “  a  rule-— of  civil  con- 
“  duft  —  prefcribed  —  by  the  fupreme  power  in  a  ftate  —  com- 
“  manding  what  is  right,  and  prohibiting  what  is  wrong in 
the  explication  of  which  I  have  endeavoured  to  interweave  a  few 
ufeful  principles,  concerning  the  nature  of  civil  government,  and 
the  obligation  of  human  laws.  Before  I  conclude  this  feftion,  it 
may  not  be  amifs  to  add  a  few  obfervations  concerning  the  inter- 
pretatioji  of  laws. 

When  any  doubt  arofe  upon  the  conftrudtion  of  the  Roman 
laws,  the  ufage  was  to  ftate  the  cafe  to  the  emperor  in  writing, 
and  take  his  opinion  upon  it.  This  was  certainly  a  bad  method 
of  interpretation.  To  interrogate  the  legiflature  to  decide  parti¬ 
cular  difputes,  is  not  only  endlefs,  but  affords  great  room  for 
partiality  and  oppreflion.  The  anfwers  of  the  emperor  were  called 
his  refcripts,  and  thefe  had  in  fucceeding  cafes  the  force  of  per¬ 
petual  laws  ;  though  they  ought  to  be  carefully  diftinguifhed,  by 
every  rational  civilian,  from  thofe  general  conftitutions,  which 
had  only  the  nature  of  things  for  their  guide.  The  emperor  Ma- 
crinus,  as  his  hiftorian  Capitolinus  informs  us,  had  once  refolved 
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to  abolifli  thefe  refcripts,  and  retain  only  the  general  edidts ;  he 
could  not  bear  that  the  hady  and  crude  anfwers  of  fuch  princes 
as  Commodus  and  Caracalla  fhould  be  reverenced  as  laws.  But 
Judinian  thought  otherwife  k,  and  he  has  preferved  them  all.  In 
like  manner  the  canon  laws,  or  decretal  epidles  of  the  popes, 
are  all  of  them  refcripts  in  the  dridted  fenfe.  Contrary  to  all 
true  forms  of  reafoning,  they  argue  from  particulars  to  generals. 

The  faireft  and  mod  rational  method  to  interpret  the  will  of 
the  legiflator,  is  by  exploring  his  intentions  at  the  time  when  the 
law  was  made,  by  figns  the  mod:  natural  and  probable.  And 
thefe  figns  are  either  the  words,  the  context,  the  fubjedt  matter, 
the  effedts  and  confequence,  or  the  fpirit  and  reafon  of  the  law. 
Let  us  take  a  diort  view  of  them  all. 

1.  Word  s  are  generally  to  be  underdood  in  their  ufual  and 
mod;  known  dgnification  ;  not  fo  much  regarding  the  propriety  of 
grammar,  as  their  general  and  popular  ufe.  Thus  the  law  men¬ 
tioned  by  Puffendorf which  forbad  a  layman  to  lay  hands  on 
a  pried:,  was  adjudged  to  extend  to  him,  who  had  hurt  a  pried 
with  a  weapon.  Again  ;  terms  of  art,  or  technical  terms,  mud 
be  taken  according  to  the  acceptation  of  the  learned  in  each  art, 
trade,  and  fcience.  So  in  the  adt  of  fettlement,  where  the  crown 
of  England  is  limited  “  to  the  princefs  Sophia,  and  the  heirs 
**  of  her  body.,  being  protedants,”  it  becomes  neceflary  to  call 
in  the  adidance  of  lawyers,  to  afcertain  the  precife  idea  of  the 
words  “  heirs  of  her  body which  in  a  legal  fenfe  comprize  only 
certain  of  her  lineal  descendants.  Ladly,  where  words  are  clearly 
repugnant  in  two  laws,  the  latter  law  takes  place  of  the  elder  : 
leges  poferiores  priores  contrarias  abrogant  is  a  maxim  of  univerfal 
law,  as  well  as  of  our  own  conditutions.  And  accordingly  it 
was  laid  down  by  a  law  of  the  twelve  tables  at  Rome,  quod  po - 
pulus  pojlremum  juft,  id  jus  ratum  efo. 
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2.  If  words  happen  to  be  Hill  dubious,  we  may  eftablifh  their 
meaning  from  the  context ;  with  which  it  may  be  of  Angular 
tife  to  compare  a  word,  or  a  fentence,  whenever  they  are  ambi¬ 
guous,  equivocal,  or  intricate.  Thus  the  proeme,  or  preamble, 
is  often  called  in  to  help  the  conftrudtion  of  an  adt  of  parliament. 
Of  the  fame  nature  and  ufe  is  the  comparifon  of  a  law  with  other 
laws,  that  are  made  by  the  fame  legillator,  that  have  fome  affi¬ 
nity  with  the  fubjedt,  or  that  expreffiy  relate  to  the  fame  point. 
Thus,  when  the  law  of  England  declares  murder  to  be  felony 
without  benefit  of  clergy,  we  muft  refort  to  the  fame  law  of. 
England  to  learn  what  the  benefit  of  clergy  is  :  and,  when  the 
common  law  cenfures  fimoniacal  contradls,  it  affords  great  light 
to  the  fubjedt  to  confider  what  the  canon  law  has  adjudged  to  be 
fimony. 

3.  As  to  the  fubjedt  matter,  words  are  always  to  be  under- 
ffood  as  having  a  regard  thereto  •,  for  that  is  always  fuppofed  to 
be  in  the  eye  of  the  legillator,  and  all  his  expreffions  dircdted  to 
that  end.  Thus,  when  a  law  of  our  Edward  III  forbids  all  ec- 
clefiaftical  perfons  to  purchafe  provifions  at  Rome,  it  might  feem 
to  prohibit  the  buying  of  grain  and  other  vidtual ;  but  when  we 
confider  that  the  ftatute  was  made  to  reprefs  the  ufurpations  of 
the  papal  fee,  and  that  the  nominations  to  benefices  by  the  pope 
were  called  provifions,  we  lhall  fee  that  the  reffraint  is  intended 
to  be  laid  upon  fuch  provifions  only. 

f 

4.  As  to  the  effedts  and  confequence,  the  rule  is,  where  words 
bear  either  none,  or  a  very  abfurd  fignification,  if  literally  under- 
ffood,  we  muft  a  little  deviate  from  the  received  fenfe  of  them. 
Therefore  the  Bolognian  law,  mentioned  by  Puffendorf m,  which 
enadted  “  that  whoever  drew  blood  in  the  ftreets  fhould  be  punifh- 
“  ed  with  the  utmoft  feverity,”  was  held  after  long  debate  not  to 
extend  to  the  furgeon,  who  opened  the  vein  of  a  perfon  that  fell 
down  in  the  ftreet  with  a  fit. 
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5.  But,  laflly,  the  mofl  univerfal  and  effectual  way  of  dil- 
covering  the  true  meaning  of  a  law,  when  the  words  are  dubious, 
is  by  confidering  the  reafon  and  lpirit  of  it ;  or  the  caufe  which 
moved  the  legiflator  to  enaCt  it.  For  when  this  reafon  ceafes,  the 
law  itfelf  ought  likewife  to  ceafe  with  it.  An  inflance  of  this  is 
given  in  a  cafe  put  by  Cicero,  or  whoever  was  the  author  of  the 
rhetorical  treatife  infcribed  to  Herennius".  There  was  a  law,, 
that  thofe  who  in  a  florm  forfook  the  fhip  fhould  forfeit  all  pro¬ 
perty  therein  ;  and  the  fhip  and  lading  fhould  belong  entirely  to. 
thofe  who  (laid  in  it.  In  a  dangerous  temped;  all  the  mariners 
forfook  the  fhip,  except  only  one  fick  paflenger,  who  by  reafon 
of  his  difeafe  was  unable  to  get  out  and  efcape.  By  chance  the 
fhip  came  fafe  to  port.  The  fick  man  kept  pofleflion  and  claim¬ 
ed  the  benefit  of  the  law.  Now  here  all  the  learned  agree,  that 
the  fick  man  is  not  within  the  reafon  of  the  law ;  for  the  reafon 
of  making  it  was,  to  give  encouragement  to  fuch  as  fhould  ven¬ 
ture  their  lives  to  fave  the  vefl'el  :  but  this  is  a  merit,  which  he 
could  never  pretend  to,  who  neither  Ifaid  in  the  fhip  upon  that 
account,  nor  contributed  any  thing  to  it’s  prefervation. 

From  this  method  of  interpreting  laws,  by  the  reafon  of 
them,  arifes  what  we  call  equity,  which  is  thus  defined  by  Grotius0, 
“  the  correction  of  that,  wherein  the  law  (by  reafon  of  it’s  uni- 
“  verfality)  is  deficient.”  For  lince  in  laws  all  cafes  cannot  be 
forefeen  or  expreiTed,  it  is  neceffary,  that  when  the  general  decrees 
of  the  law  come  to  be  applied  to  particular  cafes,  there  fhould 
be  fomewhere  a  power  veiled  of  defining  thofe  circumflances, 
which  (had  they  been  forefeen)  the  legiflator  himfelf  would  have 
expreiTed.  And  thefe  are  the  cafes,  which,  according  to  Grotius, 
“  lex  non  exadle  definit ,  fed  ar bitrio  boni  viri  per  mitt  it.” 

Eqjj  1  ty  thus  depending,  eflentially,  upon  the  particular  cir¬ 
cumflances  of  each  individual  cafe,  there  can  be  no  eflablifhed 
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rules  and  fixed  precepts  of  equity  laid  down,  without  deftroying 
it’s  very  effence,  and  reducing  it  to  a  pofitive  law.  And,  on  the 
other  hand,  the  liberty  of  confidering  all  cafes  in  an  equitable 
light  muft  not  be  indulged  too  far,  left  thereby  we  deftroy  all 
law,  and  leave  the  decifion  of  every  queftion  entirely  in  the  breaft 
of  the  judge.  And  law,  without  equity,  though  hard  and  dif- 
agreeable,  is  much  more  defirable  for  the  public  good,  than  equity 
without  law;  which  would  make  every  judge  a  legillator,  and 
introduce  moft  infinite  confufion ;  as  there  would  then  be  almoft 
as  many  different  rules  of  adtion  laid  down  in  our  courts,  as  there 
are  differences  of  capacity  and  fentiment  in  the  human  mind. 
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Section  the  third. 

Of  the  LAWS  of  ENGLAND. 


THE  municipal  law  of  England,  or  the  rule  of  civil  con- 
dud:  prefcribed  to  the  inhabitants  of  this  kingdom,  may 
with  fufficient  propriety  be  divided  into  two  kinds ;  the  lex  non - 
fcripta,  the  unwritten,  or  common  law ;  and  the  lex  fcripta,  the 
written,  or  ftatute  law. 

The  lex  non  fcripta,  or  unwritten  law,  includes  notonly  ge¬ 
neral  sufioms,  or  the  common  law  properly  fo  called  ;  but  alfo 
the  particular  cujloms  of  certain  parts  of  the  kingdom  ;  and  like- 
wife  thofe  particular  laws,  that  are  by  cuftom  obferved  only  in. 
certain  courts  and  jurifdidions. 

When  I  call  thefe  parts  of  our  law  leges  non  fcriptae,  I  would i 
not  be  underftood  as  if  all  thofe  laws  were  at  prefen t  merely 
oral,  or  communicated  from  the  former  ages  to  the  prefent  folely 
by  word  of  mouth.  It  is  true  indeed  that,  in  the  profound  igno¬ 
rance  of  letters  which  formerly  overfpread  the  whole  weftern 
world,  all  laws  were  intirely  traditional,  for  this  plain  reafon,  that- 
the  nations  among  which  they  prevailed  had  but  little  idea  of 
writing.  Thus  the  Britifh  as  well  as  the  Gallic  druids  committed 
all  their  laws  as  well  as  learning  to  memory  and  it  is  laid  of' 
the  primitive  Saxons  here,  as  well  as  their  brethren  on  the  conti¬ 
nent,  that  leges  fola  memoria  et  ujit  retinebant b.  But,  with  us  at’ 
prefent,  the  monuments  and  evidences  of  our  legal  cuftoms  are- 
contained  in  the  records  of  the  feveral  courts  of  juftice,  in  books- 
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of  reports  and  judicial  decilions,  and  in  the  treadles  of  learned 
fages  of  the  profeflion,  preferved  and  handed  down  to  us  from 
the  times  of  higheft  antiquity.  However  I  therefore  ftile  thefe 
parts  of  our  law  leges  non  fcriptae ,  becaufe  their  original  inftitu- 
tion  and  authority  are  not  fet  down  in  writing,  as  a<5ts  of  parlia¬ 
ment.  are,  but  they  receive  their  binding  power,  and  the  force 
of  laws,  by  long  and  immemorial  ufage,  and  by  their  univerfal 
reception  throughout  the  kingdom.  In  like  manner  as  Aulus 
Gellius  defines  the  jus  non  fcriptum  to  be  that,  which  is  “  tacit 0 
“  et  illiterato  liominum  confenfu  et  moribus  exprejfum .” 

Our  antient  lawyers,  and  particularly  Fortefcuec,  infill  with 
abundance  of  warmth,  that  thefe  cuftoms  are  as  old  as  the  pri¬ 
mitive  Britons,  and  continued  down,  through  the  feveral  muta¬ 
tions  of  government  and  inhabitants,  to  the  prefent  time,  un¬ 
changed  and  unadulterated.  This  may  be  the  cafe  as  to  fome  : 
but  in  general,  as  Mr  Selden  in  his  notes  obferves,  this  aflertion 
mull  be  underflood  with  many  grains  of  allowance ;  and  ought 
only  to  iignify,  as  the  truth  feems  to  be,  that  there  never  was 
any  formal  exchange  of  one  fyflem  of  laws  for  another  :  though 
doubtlefs  by  the  intermixture  of  adventitious  nations,  the  Ro¬ 
mans,  the  Pi(5ts,  the  Saxons,  the  Danes,  and  the  Normans,  they 
muft  have  infenfibly  introduced  and  incorporated  many  of  their 
own  cuftoms  with  thole  that  were  before  eflabiifhed  :  thereby  in 
all  probability  improving  the  texture  and  wifdom  of  the  whole, 
by  the  accumulated  wifdom  of  divers  particular  countries.  Our 
laws,  faith  lord  Bacon  d,  are  mixed  as  our  language  :  and  as  our 
language  is  fo  much  the  richer,  the  laws  are  the  more  complete. 

And  indeed  our  antiquarians  and  firft  hiftorians  do  all  pofi- 
tively  allure  us,  that  our  body  of  laws  is  of  this  compounded 
nature.  For  they  tell  us,  that  in  the  time  of  Alfred  the  local 
cuftoms  of  the  feveral  provinces  of  the  kingdom  were  grown  fo 
various,  that  he  found  it  expedient  to  compile  his  dome-book  or 
liber  judicialis,  for  the  general  ufe  of  the  whole  kingdom.  This 
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book  is  laid  to  have  been  extant  fo  late  as  the  reign  of  king  Ed¬ 
ward  the  fourth,  but  is  now  unfortunately  loft.  It  contained, 
we  may  probably  fuppofe,  the  principal  maxims  of  the  common 
law,  the  penalties  for  mifdemefnors,  and  the  forms  of  judicial 
proceedings.  Thus  much  may  at  leaft  be  collected  from  that  in¬ 
junction  to  obferve  it,  which  we  find  in  the  laws  of  king  Edward 
the  elder,  the  fon  of  Alfred'.  “  Omnibus  qui  reipublicae  praefunt 
“  etiam  atque  etiam  mando ,  nt  omnibus  aequos  fe  praebeant  judices, 
“  per hide  ac  in  judiciali  libro  ( Saxonicc,  bom- bee J  feriptum  habetur ; 
“  nec  quicquam  formident  quin  jus  commune  fSaxonice,  polcpihre^ 
“  audatter  liber  eque  die  ant.” 

But  the  irruption  and  establishment  of  the  Danes  in  England, 
which  followed  foon  after,  introduced  new  cuftoms,  and  caufed 
this  code  of  Alfred  in  many  provinces  to  fall  into  difuSe  ;  or  at 
leaft  to  be  mixed  and  debafed  with  other  laws  of  a  coarfer  alloy. 
So  that  about  the  beginning  of  the  eleventh  century  there  were 
three  principal  fyftems  of  laws  prevailing  in  different  diftridts. 
1.  The  Mercen-Lage ,  or  Mercian  laws,  which  were  obferved  in 
many  of  the  midland  counties,  and  thofe  bordering  on  the  prin¬ 
cipality  of  Wales,  the  retreat  of  the  antient  Britons  ;  and  there¬ 
fore  very  probably  intermixed  with  the  BritiSh  or  Druidical  cuf¬ 
toms.  2.  The  Wejl-Saxon-Lage,  or  laws  of  the  weft  Saxons, 
which  obtained  in  the  counties  to  the  fouth  and  weft  of  the 
iffand,  from  Kent  to  Devonshire.  Thefe  were  probably  much 
the  fame  with  the  laws  of  Alfred  above-mentioned,  being  the  mu¬ 
nicipal  law  of  the  far  moft  confiderable  part  of  his  dominions, 
and  particularly  including  Berkshire,  the  feat  of  his  peculiar  re- 
fidence.  3.  The  Dane-Lage,  or  Danilh  law,  the  very  name  of 
which  fpeaks  it’s  original  and  compofition.  This  was  princi¬ 
pally  maintained  in  the  reft  of  the  midland  counties,  and  alfo 
on  the  eaStern  coaft,  the  part  moft  expofed  to  the  vilits  of  that 
piratical  people.  As  for  the  very  northern  provinces,  they  were 
at  that  time  under  a  diftinct  government f. 
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O  u  t  of  thefe  three  laws,  Roger  Hoveden  6  and  Ranulphus 
Ceftrenfis  h  inform  us,  king  Edward  the  confeftbr  extracted  one 
uniform  law  or  digeft  of  laws,  to  be  obferved  throughout  the 
whole  kingdom  though  Hoveden  and  the  author  of  an  old  ma- 
nufcript  chronicle  1  aflure  us  likewife,  that  this  work  was  pro- 
jedted  and  begun  by  his  grandfather  king  Edgar.  And  indeed  a 
general  digeffc  of  the  fame  nature  has  been  conftantly  found  expe¬ 
dient,  and  therefore  put  in  practice  by  other  great  nations,  which, 
were  formed  from  an  aflemblage  of  little  provinces,  governed  by 
peculiar  cuftoms.  As  in  Portugal,  under  king  Edward,  about  the 
beginning  of  the  fifteenth  century  k.  In  Spain  under  Alonzo  X, 
who  about  the  year  1250  executed  the  plan  of  his  father  St. 
Ferdinand,  and  collected  all  the  provincial  cuftoms  into  one  uni¬ 
form  law,  in  the  celebrated  code  entitled  las  part  Idas  ’.  And  in 
Sweden,  about  the  fame  aera,  a  univerfal  body  of  common  law 
was  compiled  out  of  the  particular  cuftoms  eftablifticd  by  the 
laghman  of  every  province,  and  intitled  the  land’s  lagh ,  being 
analagous  to  the  common  law  of  England m. 

Both  thefe  undertakings,  of  king  Edgar  and  Edward  the 
confeflor,  feem  to  have  been  no  more  than  a  new  edition,  or 
frefti  promulgation,  of  Alfred’s  code  or  dome-book,  with  fuch 
additions  and  improvements  as  the  experience  of  a  century  and 
an  half  had  fuggefted.  For  Alfred  is  generally  ftiled  by  the  fame 
hiftorians  the  legum  Anglicanarum  conditor,  as  Edward  the  con- 
fefl'or  is  the  rejlitutor.  Thefe  however  are  the  laws  which  our 
hiftories  fo  often  mention  under  the  name  of  the  laws  of  Edward 
the  confelTor ;  which  our  anceftors  ftruggled  fo  hardly  to  main¬ 
tain,  under  the  firft  princes  of  the  Norman  line  ;  and  which  fub- 
fequent  princes  fo  frequently  promifed  to  keep  and  to  reftore,  as 
the  moft  popular  a£t  they  could  do,  when  prefled  by  foreign 
emergencies  or  domeftic  difcontcnts.  Thefe  are  the  laws,  that 
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fo  vigoroufly  withftood  the  repeated  attacks  of  the  civil  law  ; 
which  eftablifhed  in  the  twelfth  century  a  new  Roman  empire 
over  mod:  of  the  Hates  on  the  continent :  Hates  that  have  loH, 
and  perhaps  upon  that  account,  their  political  liberties ;  while 
the  free  conHitution  of  England,  perhaps  upon  the  fame  account, 
has  been  rather  improved  than  debafed.  Thefe,  in  fhort,  are  the 
laws  which  gave  rife  and  original  to  that  collection  of  maxims 
and  cuHoms,  which  is  now  known  by  the  name  of  the  common 
laws.  A  name  either  given  to  it,  in  contradiftinttion  to  other 
laws,  as  the  Hatute  law,  the  civil  law,  the  law  merchant,  and 
the  like ;  or,  more  probably,  as  a  law  common  to  all  the  realm, 
the  jus  commune  or  folcright  mentioned  by  king  Edward  the  elder, 
after  the  abolition  of  the  feveral  provincial  cufloms  and  particu¬ 
lar  laws  before-mentioned. 

But  though  this  is  the  moH  likely  foundation  of  this  collec¬ 
tion  of  maxims  and  cufloms,  yet  the  maxims  and  cufloms,  fo 
collected,  are  of  higher  antiquity  than  memory  or  hiftory  can 
reach  :  nothing  being  more  difficult  than  to  afcertain  the  precife 
beginning  and  firA  fpring  of  an  antient  and  long  eftablifhed  cuf- 
tom.  Whence  it  is  that  in  our  law  the  goodnefs  of  acuftom  de¬ 
pends  upon  it’s  having  been  ufed  time  out  of  mind ;  or,  in  the 
folemnity  of  our  legal  phrafe,  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary.  This  it  is  that  gives  it  it’s  weight 
and  authority ;  and  of  this  nature  are  the  maxims  and  cufloms 
which  compofe  the  common  law,  or  lex  non  fcripta ,  of  this 
kingdom. 

This  unwritten,  or  common,  law  is  properly  diftinguifh- 
able  into  three  kinds :  1 .  General  cufloms ;  which  are  the  uni- 
verfal  rule  of  the  whole  kingdom,  and  form  the  common  law, 
in  it’s  ftri&er  and  more  ufual  fignffication.  2.  Particular  cufloms ; 
which  for  the  moft  part  affeCt  only  the  inhabitants  of  particular 
diftriCts.  3.  Certain  particular  laws ;  which  by  cuftom  are  adopted 
and  ufed  by  fome  particular  courts,  of  pretty  general  and  ex- 
tenfive  jurifdiCtion. 

I  2 


I.  As 
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I.  As  to  general  cuftoms,  or  the  common  law,  properly  fo 
called  ;  this  is  that  law,  by  which  proceedings  and  determinations 
in  the  king’s  ordinary  courts  of  juftice  are  guided  and  directed. 
This,  for  the  raoft  part,  fettles  the  courfe  in  which  lands  defcend 
by  inheritance  ;  the  manner  and  form  of  acquiring  and  transfer¬ 
ring  property;  the  folemnities  and  obligation  of  contracts ;  the 
rules  of  expounding  wills,  deeds,  and  ads  of  parliament ;  the 
refpedive  remedies  of  civil  injuries;  the  feveral  fpecies  of  tem¬ 
poral  offences,  with  the  manner  and  degree  of  punilhment ;  and 
an  infinite  number  of  minuter  particulars,  which  diffufe  them- 
felves  as  extenfively  as  the  ordinary  diftribution  of  common  juf¬ 
tice  requires.  Thus,  for  example,  that  there  fliall  be  four  fupe- 
rior  courts  of  record,  the  chancery,  the  king’s  bench,  the  com¬ 
mon  pleas,  and  the  exchequer  ; — that  the  eldefi:  fon  alone  is 
heir  to  his  anceftor ; — that  property  may  be  acquired  and  trans¬ 
ferred  by  writing;  —  that  a  deed  is  of  no  validity  unlefs  fealed 
and  delivered;  —  that  wills  lhall  be  conftrued  more  favorably, 
and  deeds  more  ftridly; — that  money  lent  upon  bond  is  reco¬ 
verable  by  adion  of  debt ; — that  breaking  the  public  peace  is 
an  offence,  and  punifhable  by  fine  and  imprifonment ;  — all 
thefe  are  dodrines  that  are  not  let  down  in  any  written  flatute 
or  ordinance,  but  depend  merely  upon  immemorial  ufage,  that  is, 
upon  common  law,  for  their  fupport. 

Some  have  divided  the  common  law  into  two  principal 
grounds  or  foundations:  i.  Eftablifhed  cuftoms ;  fuch  as  that 
where  there  are  three  brothers,  the  eldeft  brother  lhall  be  heir 
to  the  fecond,  in  exclufion  of  the  youngelf  :  and  2.  Efiablilhed 
rules  and  maxims ;  as,  “  that  the  king  can  do  no  wrong,  that 'no 
“  man  fhall  be  bound  to  accufe  himfelf,”  and  the  like.  Buft  take 
thefe  to  be  one  and  the  fame  thing.  For  the  authority  of  thefe 
maxims  refts  entirely  upon  general  reception  and  ufage  ;  and  the 
only  method  of  proving,  that  this  or  that  maxim  is  a  rule  of  the 
common  law,  is  by  fhewing  that  it  hath  been  always  the  cuftom 
to  obferve  it. 


But 


of  England. 


69 


§•  3* 

But  here  a  very  natural,  and  very  material,  quellion  arifes  : 
how  are  thefe  cuftoms  or  maxims  to  be  known,  and  by  whom  is 
their  validity  to  be  determined  ?  The  anfwer  is,  by  the  judges  in 
the  feveral  courts  of  juftice.  They  are  the  depofitary  of  the 
laws ;  the  living  oracles,  who  muft  decide  in  all  cafes  of  doubt, 
and  who  are  bound  by  an  oath  to  decide  according  to  the  law  of 
the  land.  Their  knowlege  of  that  law  is  derived  from  experience 
and  ftudy  ;  from  the  ‘ ‘  viginti  annorum  lucubrationes ,”  which  For- 
tefcue11  mentions ;  and  from  being  long  perfonally  accuftomed  to 
the  judicial  decifions  of  their  predecelfors.  And  indeed  thefe 
judicial  decifions  are  the  principal  and  moft  authoritative  evi¬ 
dence,  that  can  be  given,  of  the  exiftence  of  fuch  a  cuftom  as 
fhall  form  a  part  of  the  common  law.  The  judgment  itfelf,  and 
.all  the  proceedings  previous  thereto,  are  carefully  regiftered  and 
preferved,  under  the  name  of  records ,  in  public  repolitories  fet 
apart  for  that  particular  purpofe  ;  and  to  them  frequent  recourle 
is  had,  when  any  critical  quellion  arifes,  in  the  determination  of 
which  former  precedents  may  give  light  or  afliftance.  And  there¬ 
fore,  even  fo  early  as  the  conqueft,  we  find  the  “  praeteritorum 
“  memoria  event  or  um”  reckoned  up  as  one  of  the  chief  qualifica¬ 
tions  of  thofe  who  were  held  to  be  “  legions  patriae  optime  injli- 
“  tuti0.”  For  it  is  an  eftablilhed  rule  to  abide  by  former  prece¬ 
dents,  where  the  fame  points  come  again  in  litigation ;  as  well 
to  keep  the  fcale  of  juftice  even  and  fteady,  and  not  liable  to 
waver  with  every  new  judge’s  opinion ;  as  alfo  becaufe  the  law 
in  that  cafe  being  folemnly  declared  and  determined,  what  before 
was  uncertain,  and  perhaps  indifferent,  is  now  become  a  perma¬ 
nent  rule,  which  it  is  not  in  the  breaft  of  any  fubfequent  judge 
to  alter  or  vary  from,  according  to  his  private  fentiments  :  he 
being  fworn  to  determine,  not  according  to  his  own  private  judg¬ 
ment,  but  according  to  the  known  laws  and  cuftoms  of  the  land; 
not  delegated  to  pronounce  a  new  law,  but  to  maintain  and  ex¬ 
pound  the  old  one.  Yet  this  rule  admits  of  exception,  where 
the  former  determination  is  moft  evidently  contrary  to  reafon  ; 

n  cap,  8.  g  Sold.  review  of  Tith.  c.  8. 
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much  more  if  it  be  contrary  to  the  divine  law.  But  even  in  fuch 
cafes  the  fubfequent  judges  do  not  pretend  to  make  a  new  law, 
but  to  vindicate  the  old  one  from  mifreprefentation.  For  if  it  be 
found  that  the  former  decifion  is  manifeftly  abfurd  or  unjuft,  it 
is  declared,  not  that  fuch  a  fentence  was  bad  law,  but  that  it  was 
?iot  law ;  that  is,  that  it  is  not  the  eftablifhed  cuftom  of  the  realm, 
as  has  been  erroneoully  determined.  And  hence  it  is  that  our 
lawyers  are  with  juftice  fo  copious  in  their  encomiums  on  the 
reafon  of  the  common  law ;  that  they  tell  us,  that  the  law  is  the 
perfection  of  reafon,  that  it  always  intends  to  conform  thereto, 
and  that  what  is  not  reafon  is  not  law.  Not  that  the  particular 
reafon  of  every  rule  in  the  law  can  at  this  diftance  of  time  be  al¬ 
ways  precifely  aftigned ;  but  it  is  fufficient  that  there  be  nothing 
in  the  rule  flatly  contradictory  to  reafon,  and  then  the  law  will 
prefume  it  to  be  well  founded  p.  And  it  hath  been  an  antient 
obfervation  in  the  laws  of  England,  that  whenever  a  ftanding 
rule  of  law,  of  which  the  reafon  perhaps  could  not  be  remem¬ 
bered  or  difeerned,  hath  been  wantonly  broke  in  upon  by  ftatutes 
or  new  refolutions,  the  wifdom  of  the  rule  hath  in  the  end  ap¬ 
peared  from  the  inconveniences  that  have  followed  the  innova¬ 
tion. 

The  doCtrine  of  the  law  then  is  this:  that  precedents  and 
rules  muft  be  followed,  unlefs  flatly  abfurd  or  unjuft  :  for  though 
their  reafon  be  not  obvious  at  firft  view,  yet  we  owe  fuch  a  de¬ 
ference  to  former  times  as  not  to  fuppofe  they  atted  wholly  with¬ 
out  conlideration.  To  illuftrate  this  doCtrine  by  examples.  It  has 
been  determined,  time  out  of  mind,  that  a  brother  of  the  half 
blood  lhall  never  lucceed  as  heir  to  the  eftate  of  his  half  bro¬ 
ther,  but  it  lhall  rather  elcheat  to  the  king,  or  other  luperior 
lord.  Now  this  is  a  pofitive  law,  fixed  and  eftablifhed  by  cuf¬ 
tom,  which  cuftom  is  evidenced  by  judicial  decifions ;  and  there¬ 
fore  can  never  be  departed  from  by  any  modern  judge  without  a 

P  Herein  agreeing  with  the  civil  law,  tc  Et  ideo  rati  ones  eorum  quae  conJUtuuntur>  in- 
Ff.  1 .  3.  20,  21 .  “  Not:  OTJiniitm ,  quae  a  majo-  ct  quiri  non  cp  oriel  :  alicquin  mult  a  ex  bis ,  quae 
“  ribus  ncflr:s  conjliiuta  Junt>  ratio  reddi  peteji.  “  eerta  funt ,  fubvertuntur." 
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breach  of  his  oath  and  the  law.  For  herein  there  is  nothing  re¬ 
pugnant  to  natural  juftice ;  though  the  real'on  of  it,  drawn  from 
the  feodal  law,  may  not  be  quite  obvious  to  every  body.  And 
therefore,  on  account  of  a  fuppofed  hardship  upon  the  half  bro¬ 
ther,  a  modern  judge  might  wifh  it  had  been  otherwife  fettled; 
yet  it  is  not  in  his  power  to  alter  it.  But  if  any  court  were  now 
to  determine,  that  an  elder  brother  of  the  half  blood  might. enter 
upon  and  feife  any  lands  that  were  purchafed  by  his  younger 
brother,  no  fubfequent  judges  would  fcruple  to  declare  that.fuch 
prior  determination  was  unjuft:,  was  unreafonable,  and  therefore 
was  not  law.  So  that  the  law,  and  the  opinion  of  the  judge  are-  not 
always  convertible  terms,  or  one  and  the  fame  thing;  lince  it 
fometimes  may  happen  that  the  judge  may  mijlake  the  law.  Upon 
the  whole  however,  we  may  take  it  as  a  general  rule,  “  that  the 
“  decilions  of  courts  of  juftice  are  the  evidence  of  what  is  com- 
“  mon  law  in  the  fame  manner  as,  in  the  civil  law,  what  the 
emperor  had  once  determined  was  to  ferve  for  a  guide  for  the 
future  q. 

The  decifions  therefore  of  courts  are  held  in  the  hisheft  re- 
gard,  and  are  not  only  preferved  as  authentic  records  in  the  trea- 
luries  of  the  feveral  courts,  but  are  handed  out  to  public  view  in 
the  numerous  volumes  of  reports  which  furnifh  the  lawyer’s  li¬ 
brary.  Thefe  reports  are  hiftories  of  the  feveral  cafes,  with  a. 
tliort  fummary  of  the  proceedings,  which  are  preferved  at  large 
in  the  record  ;  the  arguments  on  both  fides  ;  and  the  reafons  the 
court  gave  for  it’s  judgment;  taken  down  in  fhort  notes  by. 
perfons  prefent  at  the  determination.  And  thefe  ferve  as  indexes, 
to,  and  alfo  to  explain,  the  records ;  which  always,  in  matters- 
of  confequence  and  nicety,  the  judges  diredt  to  be  fearched.  The. 
reports  are  extant  in  a  regular  feries  from  the  reign  of  king  Ed¬ 
ward  the  fecond  inclufive ;  and  from  his  time  to  that  of  Henry 

*1  “  St  imperialis  majeftas  caufam  cognition  a-  c  c  qui  fub  ?:cftro  tmperio  funt,  feiant  hanc  ejfe 
“  liter  exa?tii?ia<verit ,  ct  part  tins  comhtus  cenfti-  tc  legem,  non-  foitwi  tilt  caujae  pro  qua  produiui 
“  tut  is  fententiam  dixerit,  o  vines  omnino  ju  dices,  “  eft,  fed  et  in  omnibus  fmiltbus C.i .  14. 1  2. 
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the  eighth  were  taken  by  the  prothonotaries,  or  chief  Tcribes  of 
the  court,  at  the  expenfe  of  the  crown,  and  publilhed  annually, 
whence  they  are  known  under  the  denomination  of  th t  year  books. 
And  it  is  much  to  be  wilhed  that  this  beneficial  cuftom  had,  un¬ 
der  proper  regulations,  been  continued  to  this  day :  for,  though 
king  James  the  firft  at  the  inftance  of  lord  Bacon  appointed  two 
reporters  with  a  handfome  ftipehd  for  this  purpofe,  yet  that  wife 
inftitution  was  foon  neglefted,  and  from  the  reign  of  Henry  the 
eighth  to  the  prefent  time  this  talk,  has  been  executed  by  many 
private  and  cotemporary  hands ;  who  fometimes  through  hafte 
and •  inaccuracy,  fometimes  through  miftake  and  want  of  fkill, 
have  publilhed  very  crude  and  imperfedt  (perhaps  contradictory) 
accounts  of  one  and  the  fame  determination.  Some  of  the  molt 
valuable  of  the  antient  reports  are  thofe  publilhed  by  lord  chief 
jultice  Coke  ;  a  man  of  infinite  learning  in  his  profellion,  though 
not  a  little  infedted  with  the  pedantry  and  quaintnefs  of  the 
times  he  lived  in,  which  appear  llrongly  in  all  his  works.  How¬ 
ever  his  writings  are  fo  highly  efteemed,  that  they  are  generally 
cited  without  the  author’s  name r. 

Besides  thefe  reporters,  there  are  alfo  other  authors,  to 
whom  great  veneration  and  refpedl  is  paid  by  the  ftudents  of  the 
common  law.  Such  are  Glanvil  and  Bradton,  Britton  and  Fleta, 
Littleton  and  Fitzherbert,  with  fome  others  of  antient  date,  whofe 
treatifes  are  cited  as  authority  •,  and  are  evidence  that  cafes  have 
formerly  happened  in  which  fuch  and  fuch  points  were  determi¬ 
ned,  which  are  now  become  fettled  and  firft  principles.  One  of 
the  laft  of  thefe  methodical  writers  in  point  of  time,  whofe  works 
are  of  any  intrinlic  authority  in  the  courts  of  juftice,  and  do  not 
entirely  depend  on  the  ftrength  of  their  quotations  from  older 

r  His  reports,  for  inftance,  are  ftiled,  three  volumes  were  determined  ;  viz.  queen 
k*t  the  reports ;  and  in  quoting  them  Elizabeth,  king  James,  and  king  Charles 

we  u.ually  fay,  i.ora  Rep.  not  i  or  2  Coke’s  the  firft;  as  well  as  by  the  number  of  each 
Rep.  as  in  citing  other  authors.  The  re-  volume.  For  fometimes  we  call  them  1,  2, 
ports  of  judge  Croke  are  alfo  cited  in  a  pe-  and  3  Cro.  but  more  commonly  Cro.  Eliz. 
culiar  manner,  by  the  name  of  thofe  prin-  Cro.  Jac.  and  Cro.  Car. 
ces,  in  whofe  reigns  the  cafes  reported  in  h:s 
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authors,  is  the  fame  learned  judge  vve  have  juft  mentioned,  fir 
Edward  Coke ;  who  hath  written  four  volumes  of  inftitutcs,  as 
he  is  pleafed  to  call  them,  though  they  have  little  of  the  inftitu- 
tional  method  to  warrant  fuch  a  title.  The  iirft  volume  is  a  very 
extenfive  comment  upon  a  little  excellent  treatife  of  tenures,  com¬ 
piled  by  judge  Littleton  in  the  reign  of  Edward  the  fourth.  This 
comment  is  a  rich  mine  of  valuable  common  law  learning,  collect¬ 
ed  and  heaped  together  from  the  antient  reports  and  year  books, 
but  greatly  defective  in  method s.  The  fecond  volume  is  a  com¬ 
ment  upon  many  old  aCts  of  parliament,  without  any  fyftematical 
order ;  the  third  a  more  methodical  treatife  of  the  pleas  of  the 
crown;  and  the  fourth  an  account  of  the  feveral  fpecies  of  courts'. 

And  thus  much  for  the  firft  ground  and  chief  corner  ftone 
of  the  laws  of  England,  which  is,  general  immemorial  cuftom, 
or  common  law,  from  time  to  time  declared  in  the  decifions  of 
the  courts  of  juftice;  which  decifions  are  preferved  among  our 
public  records,  explained  in  our  reports,  and  digefted  for  general 
ufe  in  the  authoritative  writings  of  the  venerable  fages  of  the  law. 


The  Roman  law,  as  praCtifed  in  the  times  of  it’s  liberty, 
paid  alfo  a  great  regard  to  cuftom ;  but  not  fo  much  as  our  law  : 
it  only  then  adopting  it,  when  the  written  law  was  deficient. 
Though  the  reafons  alleged  in  the  digeft”  will  fully  juftify  our 
practice,  in  making  it  of  equal  authority  with,  when  it  is  not 
contradicted  by,  the  written  law.  “  For  fince,  fays  Julianus,  the 
“  written  law  binds  us  for  no  other  reafon  but  becaufe  it  is  ap- 
“  proved  by  the  judgment  of  the  people,  therefore  thofe  laws 
“  which  the  people  have  approved  without  writing  ought  alfo  to 
“  bind  every  body.  For  where  is  the  difference,  whether  the 
**  people  declare  their  aflent  to  a  law  by  fuffrage,  or  by  a  uniform 


5  It  is  ufually  cited  either  by  the  name 
of  Co.  Litt.  or  as  1  Inft. 

1  Thefe’are  cited  as  2,  3,  or  4  Inft.  with¬ 
out  any  author's  name.  An  honorary  dif- 
tin&ion,  which,  we  obferved,  is  paid  to 


the  works  of  no  other  writer ;  the  genera¬ 
lity  of  reports  and  other  tradls  being  quoted 
in  the  name  of  the  compiler,  as  2  Vcntris, 
4  Leonard,  1  Siderfin,  and  the  like. 
u  Ff.  1.  3.  32. 

K 


“  courfe 


7+  Of  the  Laws  I  n  t  r  o  d. 

“courfe  of  adting  accordingly?”  Thus  did  they  reafon  while 
Rome  had  fome  remains  of  her  freedom ;  but,  when  the  imperial 
tyranny  came  to  be  fully  eftablifhed,  the  civil  laws  fpeak  a  very 
different  language.  “Quod,  principi  placuit  legis  habet'  vigor  an, 
“  cum  populus  ei  et  in  eum  omne  funm  imp er ium  et  potejlatem  confe - 
“  rat,"  fays  Ulpian  w.  “  Imperator  Joins  et  conditor  et  interpres  le- 
“ gis  exiflimatur fays  the  code*.  And  again,  t(facrilegii  injtar 
“  ejl  refcripto  principis  obviare'1 2 .”  And  indeed  it  is  one  of  the  cha- 
radteriftic  marks  of  Englifh  liberty,  that  our  common  law  de¬ 
pends  upon  cuflorn ;  which  carries  this  internal  evidence  of  free¬ 
dom  along  with  it,  that  it  probably  was  introduced  by  the  volun¬ 
tary  confent  of  the  people. 

II.  The  fecond  branch  of  the  unwritten  laws  of  England  are 
particular  cufloms,  or  laws  which  affedt  only  the  inhabitants  of 
particular  diftridts. 

These  particular  cufloms,  or  fome  of  them,  are  without 
doubt  the  remains  of  that  multitude  of  local  cufloms  before-men¬ 
tioned,  out  of  which  the  common  law,  as  it  now  Hands,  was 
colledted  at  firft  by  king  Alfred,  and  afterwards  by  king  Edgar 
and  Edward  the  confeffor :  each  diflridl  mutually  facrificing  fome 
of  it’s  own  fpecial  ufages,  in  order  that  the  whole  kingdom  might 
enjoy  the  benefit  of  one  uniform  and  univerfal  fyflem  of  laws. 
But,  for  reafons  that  have  been  now  long  forgotten,  particular 
counties,  cities,  towms,  manors,  and  lordfhips,  were  very  early 
indulged  with  the  privilege  of  abiding  by  their  own  cufloms,  in 
contradiflindlion  to  the  reft  of  the  nation  at  large  :  which  pri¬ 
vilege  is  confirmed  to  them  by  feveral  adls  of  parliament z. 

Such  is  the  cuftom  of  gavelkind  in  Kent  and  fome  other 
parts  of  the  kingdom  (though  perhaps  it  was  alfo  general  till  the 
Norman  conqueft)  which  ordains,  among  other  things,  that  not 

1  Mag.  Cart.  c.  9.  —  i  Edw.  III.  ft.  2. 
c.  9.  —  14  Edw.  III.  ft.  1.  c.  i.— -and 

2  Hen.  IV.  c.  i. 


w  Ff.  j.4.  1. 

*  C.  1.  14.  12. 
1  C.  1.  23.  5. 
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the  eldeft  fon  only  of  the  father  fhall  fucceed  to  his  inheritance, 
but  all  the  fons  alike  :  and  that,  though  the  anceftor  be  attainted 
and  hanged,  yet  the  heir  fhall  fucceed  to  his  eftate,  without  any 
efcheat  to  the  lord.  —  Such  is  the  cuftom  that  prevails  in  divers 
antient  boroughs,  and  therefore  called  borough-englifh,  that  the 
youngeft  fon  fhall  inherit  the  eftate,  in  preference  to  all  his  elder 
brothers.  —  Such  is  the  cuftom  in  other  boroughs  that  a  widow 
fhall  be  intitled,  for  her  dower,  to  all  her  hufband’s  lands;  whereas 
at  the  common  law  fhe  fhall  be  endowed  of  one  third  part  only, 
- —  Such  alfo  are  the  fpecial  and  particular  cuftoms  of  manors,  of 
which  every  one  has  more  or  lefs,  and  which  bind  all  the  copy¬ 
hold-tenants  that  hold  of  the  faid  manors.  —  Such  likewife  is 
the  cuftom  of  holding  divers  inferior  courts,  with  power  of  try¬ 
ing  caufes,  in  cities  and  trading  towns ;  the  right  of  holding 
which,  when  no  royal  grant  can  be  fhewn,  depends  entirely  up¬ 
on  immemorial  and  eftablifhed  ufage.  —  Such,  laftly,  are  many 
particular  cuftoms  within  the  city  of  London,  with  regard  to 
trade,  apprentices,  widows,  orphans,  and  a  variety  of  other  mat¬ 
ters.  All  thefe  are  contrary  to  the  general  law  of  the  land,  and 
are  good  only  by  fpecial  ufage,  though  the  cuftoms  of  London 
are  alfo  confirmed  by  adt  of  parliament  \ 

To  this  head  may  moil  properly  be  referred  a  particular  fyf- 
tem  of  cuftoms  ufed  only  among  one  fet  of  the  king’s  fubjedts, 
called  the  cuftom  of  merchants  or  lex  mercatoria :  which,  how¬ 
ever  different  from  the  general  rules  of  the  common  law,  is  yet 
ingrafted  into  it,  and  made  a  part  of  itb;  being  allowed,  for  the 
benefit  of  trade,  to  be  of  the  utmoft  validity  in  all  commercial 
tranfadtions :  for  it  is  a  maxim  of  law,  that  “  cuilibet  in  fua  arte 
“  credcndum  eft.” 

The  rules  relating  to  particular  cuftoms  regard  either  the 
proof  of  their  exiftence  ;  their  legality  when  proved ;  or  their 
ufual  method  of  allowance.  And  firft  we  will  confider  the  rules 
of  proof. 

a  8  Rep,  126.  Cfo.  Car.  347.  b  Winch,  24, 
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A  s  to  gavelkind,  and  borough-englifh,  the  law  takes  parti¬ 
cular  notice  of  them c,  and  there  is  no  occafion  to  prove  that 
fuch  cuftoms  actually  exift,  but  only  that  the  lands  in  queftion 
are  fubjedt  thereto.  All  other  private  cuftoms  muft  be  particu¬ 
larly  pleaded d,  and  as  well  the  exiftence  of  fuch  cuftoms  muft  be 
fhewn,  as  that  the  thing  in  difpute  is  within  the  cuftom  alleged. 
The  trial  in  both  cafes  (both  to  fliew  the  exiftence  of  the  cuftom,, 
as,  “  that  in  the  manor  of  Dale  lands  fliall  defeend  only  to  the 
“  heirs  male,  and  never  to  the  heirs  female;”  and  alfo  to  fliew 
“  that  the  lands  in  queftion  are  within  that  manor”)  is  by  a  jury  of 
twelve  men,  and  not  by  the  judges ;  except  the  fame  particular 
cuftom  has  been  before  tried,  determined,  and  recorded  in  the 
fame  court e. 

The  cuftoms  of  London  differ  from  all  others  in  point  of 
trial :  for,  if  the  exiftence  of  the  cuftom  be  brought  in  queftion, 
it  fliall  not  be  tried  by  a  jury,  but  by  certificate  from  the  lord 
mayor  and  aldermen  by  the  mouth  of  their  recorder  f;  unlefs  it 
be  fuch  a  cuftom  as  the  corporation  is  itfelf  interefted  in,  as  a 
right  of  taking  toll,  &c,  for  then  the  law  permits  them  not  to 
certify  on  their  own  behalf5.  v 

When  a  cuftom  is  actually  proved  to  exift,  the  next  enquiry 
is  into  the  legality  of  it ;  for,  if  it  is  not  a  good  cuftom,  it  ought 
to  be  no  longer  ufed.  “  Mains  ufus  abolendns  eji”  is  an  eftabliflied 
maxim  of  the  law h.  To  make  a  particular,,  cuftom  good,  the 
following  are  neceflary  requifltes. 

i.  That  it  have  been  ufed  fo  long,  that  the  memory  of 
man  runneth  not  to  the  contrary.  So  that,  if  any  one  can  fliew 
the  beginning  of  it,  it  is  no  good  cuftom.  For  which  reafon  no 
cuftom  can  prevail  againft  an  exprefs  adt  of  parliament ;  Alice 

‘  Co.  Lilt.  175.  f  Cro.  Car.  516. 

4  Lite.  §.  265.  *  Hob.  S5. 

*  Dr  &  St.  i.io.  k  Litt.  §.  212.  4lnft.  274. 
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the  ftatute  itfelf  is  a  proof  of  a  time  when  fuch  a  cuftom  did 
not  exifth 


2.  It  muft  have  been  continued.  Any  interruption  would 
caufe  a  temporary  eeafing  :  the  revival  gives  it  a  new  beginning, 
which  will  be  within  time  of  memory,  and  thereupon  the  cuf¬ 
tom  will  be  void.  But  this  muft  be  underftood  with  regard  to  an 
interruption  of  the  right ;  for  an  interruption  of  the  po(J'e])ion 
only,  for  ten  or  twenty  years,  will  not  deftroy  the  cuftom  *.  As  if 
the  inhabitants  of  a  parifh  have  a  cuftomary  right  of  watering 
their  cattle  at  a  certain  pool,  the  cuftom  is  not  deftroyed,  though1 
they  do  not  ufe  it  for  ten  years;  it  only  becomes  more  difficult 
to  prove :  but  if  the  right  be  any  how  difcantinued  for  a  day, 
the  cuftom  is  quite  at  an  end.. 


3.  It  muft' have  been  peaceable,  and  acquiefced  in ;  not  fub- 
jedt  to  contention  and  difpute  k.  For  as  cuftoms  owe  their  origi¬ 
nal  to  common  confent,  their  being  immemorially  difputed  either 
at  law  or  otherwife  is  a  proof  that  fuch  confent  was  wanting. 


4.  Customs  muft  be  reafonoble 1 ;  or  rather,  taken  nega¬ 
tively,  they  muft  not  be  unreafonable.  Which  is  not  always,  as 
lir  Edward  Coke  fays1”,  to  be  underftood  of  every  unlearned  man’s 
realon,  but  of  artificial  and  legal  reafon,  warranted  by  authority 
of  law.  Upon  which  account  a  cuftom  may  be  good,  though 
the  particular  reafon  of  it  cannot  be  affigned ;  for  it  fufficetb,  if 
no  good  legal  reafon  can  be  affigned  againft  it.  Thus  a  cuftom  in 
a  parifh,  that  no  man  fhall  put  his  beafts  into  the  common  till 
the  third  of  Odfober,  would  be  good ;  and  yet  it  would  be  hard 
to  Ihew  the  reafon  why  that  day  in  particular  is  fixed  upon,  ra¬ 
ther  than  the  day  before  or  after.  But  a  cuftom,  that  no  cattle 
fhall  be  put  in  till  the  lord  of  the  manor  has  firft  put  in  his,  is 
unreafonable,  and  therefore  bad  :  for  peradventure  the  lord  will, 
never  put  in  his ;  and  then  the  tenants  will  lofe  all  their  profits 


j  Co.  Litt.  1 13. 
*  Ibid.  1 14. 
k  Ibid. 


1  Litt.  §.212. 
m  1  Infh  62. 
n  Co.  Copyh.  §.  33. 
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5.  Customs  ought  to  be  certain.  A  cuftom,  that  lands 
fhall  defcend  to  the  moll  worthy  of  the  owner’s  blood,  is  void ; 
for  how  fhall  this  worth  be  determined  ?  but  a  cuftom  to  defcend 
to  the  next  male  of  the  blood,  exclufive  of  females,  is  certain, 
and  therefore  good  °.  A  cuftom,  to  pay  two  pence  an  acre  in  lieu 
of  tithes,  is  good ;  but  to  pay  fometimes  two  pence  and  fome- 
times  three  pence,  as  the  occupier  of  the  land  pleafes,  is  bad  for 
it’s  uncertainty.  Yet  a  cuftom,  to  pay  a  year’s  improved  value 
for  a  fine  on  a  copyhold  eftate,  is  good :  though  the  value  is  a 
thing  uncertain  :  for  the  value  may  at  any  time  be  afcertained  -t 
and  the  maxim  of  law  is,  id  certum  ejl ,  quod  certum  reddi  potejl. 

6.  Customs,  though  eftablifhed  by  confent,  muft  be  (when 
eftabli filed)  compulfory  ;  and  not  left  to  the  option  of  every  man, 
whether  he  will  ufe  them  or  no.  Therefore  a  cuftom,  that  all 
the  inhabitants  fhall  be  rated  toward  the  maintenance  of  a  bridge, 
will  be  good ;  but  a  cuftom,  that  every  man  is  to  contribute 
thereto  at  his  own  pleafure,  is  idle  and  abfurd,  and,  indeed,  no 
cuftom  at  all. 

7.  Lastly,  cuftoms  muft  be  conjijlent  with  each  other: 
one  cuftom  cannot  be  fet  up  in  oppofition  to  another.  For  if 
both  are  really  cuftoms,  then  both  are  of  equal  antiquity,  and 
both  eftablifhed  by  mutual  confent :  which  to  fay  of  contradic¬ 
tory  cuftoms  is  abfurd.  Therefore,  if  one  man  prefcribes  that 
by  cuftom  he  has  a  right  to  have  windows  looking  into  another’s 
garden  the  other  cannot  claim  a  right  by  cuftom  to  flop  up  or 
obftrudt  thofe  windows  :  for  thefe  two  contradictory  cuftoms 
cannot  both  be  good,  nor  both  ftand  together.  He  ought  rather 
to  deny  the  exiftence  of  the  former  cuftom p. 

Next,  as  to  the  allowance  of  fpecial  cuftoms.  Cuftoms,  in 
derogation  of  the  common  law,  mull  be  conftrued  ftridtly.  Thus, 
by  the  cuftom  of  gavelkind,  an  infant  of  fifteen  years  may  by  one 

0  1  Roll.  Abr.  565.  p  9  Rep.  58. 
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fpecies  of  conveyance  (called  a  deed  of  feoffment)  convey  away 
his  lands  in  fee-fimple,  or  for  ever.  Yet  this  cuftom  does  not 
impower  him  to  ufe  any  other  conveyance,  or  even  to  leafe  them 
for  feven  years :  for  the  cuftom  mull  be  ftridtly  purfued q.  And, 
moreover,  all  fpecial  cuftoms  muft  fubmit  to  the  king’s  prerogative. 
Therefore,  if  the  king  purchafes  lands  of  the  nature  of  gavelkind, 
where  all  the  Tons  inherit  equally ;  yet,  upon  the  king’s  demife, 
his  eldeft  fon  (hall  fucceed  to  thofe  lands  alone r.  And  thus  much 
for  the  fecond  part  of  the  leges  non  fcriptae ,  or  thofe  particular 
cuftoms  which  affedt  particular  perfons  or  diftridts  only. 

III.  The  third  branch  of  them  are  thofe  peculiar  laws,  which, 
by  cuftom  are  adopted  and  ufed  only  in  certain  peculiar  courts 
and  jurifdidtions.  And  by  thefe  I  underhand  the  civil  and  cation 
laws. 

I T  may  feem  a  little  improper  at  firft  view  to  rank  thefe  laws 
under  the  head  of  leges  non  fcriptae ,  or  unwritten  laws,  feeing 
they  are  fet  forth  by  authority  in  their  pandedts,  their  codes,  and 
their  inftitutions ;  their  councils,  decrees,  and  decretals;  and 
enforced  by  an  immenfe  number  of  expofitions,  decifions,  and 
treatifes  of  the  learned  in  both  branches  of  the  law.  But  I  do. 
this,  after  the  example  of  fir  Matthew  Hales,  becaufe  it  is  moffc 
plain,  that  it  is  not  on  account  of  their  being  written  laws,  that 
either  the  canon  law,  or  the  civil  law,  have  any  obligation  within 
this  kingdom ;  neither  do  their  force  and  efficacy  depend  upon 
their  own  intrinfic  authority ;  which  is  the  cafe  of  our  written 
laws,  or  adts  of  parliament.  They  bind  not  the  fubjedts  of  Eng¬ 
land,  becaufe  their  materials  were  collected  from  popes  or  empe¬ 
rors  ;  were  digefted  by  Juflinian,  or  declared  to  be  authentic  by 
Gregory.  Thefe  confiderations  give  them  no  authority  here  :  for 
the  legiflature  of  England  doth  not,  nor  ever  did,  recognize- 
any  foreign  power,  as  fuperior  or  equal  to  it  in  this  kingdom  j 
or  as  having  the  right  to  give  law  to  any,  the  meaneft,  of  it’s 

1  Co.  Cop.  §.  33.  3  Hifl.  C.  L.  c.  2. 

r  Co.  Liu.  15. 
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Subjects.  But  all  the  ftrength  that  either  the  papal  or  imperial 
laws  have  obtained  in  this  realm  (or  indeed  in  any  other  kingdom 
in  Europe)  is  only  becaufe  they  have  been  admitted  and  received 
by  immemorial  ufage  and  cuftom  in  fome  particular  cafes,  and 
lome  particular  courts  ;  and  then  they  form  a  branch  of  the  leges 
non  J'criptae,  or  cuftomary  law :  or  elle,  becaufe  they  are  in  fome 
other  cafes  introduced  by  confent  of  parliament,  and  then  they  owe 
their  validity  to  the  leges  fcriptae,  or  ftatute  law.  This  is  expreftly 
declared  in  thofe  remarkable  words  of  the  ftatute  25  Hen.  VIII. 
c.  2  r .  addrelfed  to  the  king’s  royal  majefty.  —  “  This  your  grace’s 
“  realm,  recognizing  no  fuperior  under  God  but  only  your  grace, 
“  hath  been  and  is  free  from  fubjedtion  to  any  man’s  laws,  but 
“  only  to  fuch  as  have  been  devifed,  made,  and  ordained  within 
this  realm  for  the  wealth  of  the  fame ;  or  to  fuch  other  as,  by 
“  fufterance  of  your  grace  and  your  progenitors,  the  people  of 
“  this  your  realm  have  taken  at  their  free  liberty,  by  their  own 
‘‘confent,  to  be  ufed  among  them;  and  have  bound  themfelves 
“  by  long  ufe  and  cuftom  to  the  obfervance  of  the  fame  :  not  as 
“  to  the  obfervance  of  the  laws  of  any  foreign  prince,  potentate, 
“  or  prelate;  but  as  to  the  cujlomed  and  antient  laws  of  this  realm, 
“  originally  eftablilhed  as  laws  of  the  fame,  by  the  faid  fuffer- 
“  ancc,  confents,  and  cuftom  ;  and  none  otherwife.” 

B  v  the  civil  law,  abfolutely  taken,  is  generally  underftood  the 
civil  or  municipal  law  of  the  Roman  empire,  as  comprized  in  the 
inftitutes,  the  code,  and  the  digeft  of  the  emperor  Juftinian,  and 
the  novel  conftitutions  of  himfelf  and  fome  of  his  fucceftbrs. 
Of  which,  as  there  will  frequently  be  occafion  to  cite  them,  by 
way  of  illuftrating  our  own  laws,  it  may  not  be  amifs  to  give  a 
fhort  and  general  account. 

The  Roman  law  (founded  firft  upon  the  regal  conftitutions  of 
their  antient  kings,  next  upon  the  twelve  tables  of  the  decemviri, 
then  upon  the  laws  or  ftatutes  enadted  by  the  fenate  or  people, 
the  edidts  of  the  praetor,  and  the  refponfa  prudentum  or  opinions 
of  learned  lawyers,  and  laftly  upon  the  imperial  decrees,  or  con¬ 
ftitutions 
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ftitutions  of  fucceflive  emperors)  had  grown  to  fo  great  a  bulk, 
or,  as  Livy  exprefles  it “  tam  tmmenfus  aliarum  fnper  alias  acer- 
“  vatarum  legion  cumulus  ,”  that  they  were  computed  to  be  many 
camels’  load  by  an  author  who  preceded  Juftinian".  This  was  in 
part  remedied  by  the  collections  of  three  private  lawyers,  Gre¬ 
gorius,  Hermogenes,  and  Papirius  ;  and  then  by  the  emperor 
Theodofius  the  younger,  by  whofe  orders  a  code  was  compiled, 
A.D.  438,  being  a  methodical  collection  of  all  the  imperial  con¬ 
ftitutions  then  in  force  :  which  Theodofian  code  was  the  only 
book  of  civil  law  received  as  authentic  in  the  weftern  part  of 
Europe  till  many  centuries  after,-  and  to  this  it  is  probable 
that  the  Franks  and  Goths  might  frequently  pay  fome  regard,  in 
framing  legal  conftitutions  for  their  newly  ereCted  kingdoms.  For 
Juftinian  commanded  only  in  the  eaftern  remains  of  the  empire; 
and  it  was  under  his  aufpices,  that  the  prefent  body  of  civil  law 
was  compiled  and  finilhed  by  Tribonian  and  other  lawyers,  about 
the  year  533. 

This  confifts  of,  1 .  The  inftitutes,  which  contain  the  ele¬ 
ments  or  firft  principles  of  the  Roman  law,  in  four  books.  2.  The 
digefts,  or  pandeCts,  in  fifty  books,  containing  the  opinions  and 
writings  of  eminent  lawyers,  digefted  in  a  fyftematical  method. 
3.  A  new  code,  or  collection  of  imperial  conftitutions,  the  lapfe 
of  a  whole  century  having  rendered  the  former  code,  of  Theo¬ 
dofius,  imperfeCt.  4.  The  novels,  or  new  conftitutions,  pofterior 
in  time  to  the  other  books,  and  amounting  to  a  fupplement  to 
the  code ;  containing  new  decrees  of  fucceflive  emperors,  as  new 
queftions  happened  to  arife.  Thefe  form  the  body  of  Roman  law, 
or  corpus  juris  chilis,  as  publifhed  about  the  time  of  Juftinian  : 
which  however  fell  foon  into  negleCt  and  oblivion,  till  about  the 
year  1130,  when  a  copy  of  the  digefts  was  found  at  Amalfi  in 
Italy ;  which  accident,  concurring  with  the  policy  of  the  Romifti 
ecclefiaftics  w,  fuddenly  gave  new  vogue  and  authority  to  the  ci¬ 
vil  law,  introduced  it  into  feveral  nations,  and  occafioned  that 

*  /.  3.  c.  34.  «  See  §.  1.  pag.  18. 
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mighty  inundation  of  voluminous  comments,  with  which  this, 
fyftem  of  law,  more  than  any  other,  is  now  loaded. 

The  canon  law  is  a  body  of  Roman  ecclefiaftical  law,  relative- 
to  fuch  matters  as  that  church  either  has,  or  pretends  to  have, 
the  proper  jurisdiction  over.  This  is  compiled  from  the  opinions' 
of  the  antient  Latin  fathers,  the  decrees  of  general  councils,  the 
decretal  epiftles  and  bulks  of  the  holy  fee.  All  which  lay  in  the 
fame  diforder  and  confufion  as  the  Roman  civil  law,  till  about  the 
year  i 151  one  Gratian  an  Italian  monk,  animated  by  the  difcovery. 
of  Juftinian’s  pandeCts,  reduced  the  ecclefiaftical  conftitutions  alfo 
into  fome  method  in  three  books,  which  he  entitled  concordia  dif- 
cordantium  canonum ,  but  which  are  generally  known  by  the  name 
of  decretum  Gratiani.  Thefe  reached  as  low  as  the  time  of  pope 
Alexander  III.  The  fubfequent  papal  decrees,,  to  the  pontificate- 
of  Gregory  IX,  were  published  in  much  the  fame  method  un¬ 
der  the  aulpices  of  that  pope,  about  the  year  1230,  in  five  books, 
entitled  decretalia  Gregorii  noni..  A  fixth  book  was  added  by 
Boniface  VIII,  about  the  year  1298,  which  is  called  fextus  decre- 
talium.  The  Clementine  conftitutions,  or  decrees  of  Clement  V,, 
were  in  like  manner  authenticated  in  1317  by  his  fucceffor. 
John  XXII }  who  alfo  published  twenty  conftitutions  of  his  own, 
called  the  extravagant  is  jfcannis :  all  which  in  fome  meafure 
anfwer  to  the  novels  of  the  civil  law.  To  thefe  have  been  fince 
added  fome  decrees  of  later  popes  in  five  books,  called  extra- 
vagantes  communes.  And  all  thefe  together,  Gratian’s  decree,. 
Gregory’s  decretals,  the  fixth  decretal,  the  Clementine  conftitu¬ 
tions,  and  the  extravagants  of  John  and  his  fucceflors,  form  the 
corpus  juris  canonici,  or  body  of  the  Roman  canon  law. 

Besides  thefe  pontificial  collections,  which  during  the  times 
of  popery  were  received  as  authentic  in  this  iilandi  as  well  as  in 
other  parts  of  chriftendom,  there  is  alfo  a  kind  of  national  canon 
law,  compofed  of  legatine  and provincial  conftitutions,  and  adapted 
only  to  the  exigencies  of  this  church  and  kingdom.  The  legatine 
conftitutions  were  ecclefiaftical  laws,  enadted  in  national  fynods, 

held 
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held  under  the  cardinals  Otho  and  Othobon,  legates  from  pope 
Gregory  IX  and  pope  Clement  IV,  in  the  reign  of  king  Henry  III 
about  the  years  1220  and  1268.  Th z  provincial  conftitutions  are 
principally  the  decrees  of  provincial  fynods,  held  under  divers 
arch-bifhops  of  Canterbury,  from  Stephen  Langton  in  the  reign 
of  Henry  III  to  Henry  Chichele  in  the  reign  of  Henry  V ;  and 
adopted  alfo  by  the  province  of  York*  in  the  reign  of  Henry  VI. 
At  the  dawn  of  the  reformation,  in  the  reign  of  king  Henry  VIII, 
it  was  enadted  in  parliament y  that  a  review  fliould  be  had  of  the 
canon  law ;  and,  till  fuch  review  fliould  be  made,  all  canons,  con- 
fh'tutions,  ordinances,  and  fynodals  provincial,  being  then  already 
made,  and  not  repugnant  to  the  law  of  the  land  or  the  king’s 
prerogative,  fliould  ftill  be  ufed  and  executed.  And,  as  no  fuch 
review  has  yet  been  perfected,  upon  this  flatute  now  depends  the 
authority  of  the  canon  law  in  England. 

A  s  for  the  canons  enadted  by  the  clergy  under  James  I,  in  the 
year  1603,  and  never  confirmed  in  parliament,  it  has  been  folemnly 
adjudged  upon  the  principles  of  law  and  the  conflitution,  that 
where  they  are  not  merely  declaratory  of  the  antient  canon  law* 
but  are  introductory  of  new  regulations,  they  do  not  bind  the 
laity z  j  whatever  regard  the  clergy  may  think  proper  to  pay  them. 

There  are  four  fpecies  of  courts  in  which  the  civil  and  ca¬ 
non  laws  are  permitted  under  different  reflridlions  to  be  ufed. 
1.  The  courts  of  the  arch-bifhops  and  bifhops  and  their  deri¬ 
vative  officers,  ufually  called  in  our  law  courts  chriftian,  curiae 
chrijlianitatis ,  or  the  ecclefiaftical  courts.  2.  The  military  courts. 
3.  The  courts  of  admiralty.  4.  The  courts  of  the  two  univer- 
fities.  In  all,  their  reception  in  general,  and  the  different  de¬ 
grees  of  that  reception,  are  grounded  intirely  upon  cuftom ;  cor¬ 
roborated  in  the  latter  inflance  by  adt  of  parliament,  ratifying  thofe 
charters  which  confirm  the  cuftomary  law  of  the  univerfities. 

*  Burn’s  eccl.  law,  pref.  viii.  and  confirmed  by  i  Eliz.  c.  2* 

r  Statute  25  Hen.  VIII.  c.  19;  revived  z  Stra.  1057. 
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The  more  minute  confideration  of  thefe  will  fall  properly  under 
that  part  of  thefe  commentaries  which  treats  of  the  jurifdidtion 
of  courts.  It  will  fuffice  at  prefent  to  remark  a  few  particulars 
relative  to  them  all,  which  may  ferve  to  inculcate  more  ftrongly 
the  dodtrine  laid  down  concerning  them*. 

1.  And,  fird,  the  courts  of  common  law  have  the  fuperin- 
tendency  over  thefe  courts ;  to  keep  them  within  their  jurifdic- 
tions,  to  determine  wherein  they  exceed  them,  to  reftrain  and 
prohibit  fuch  excefs,  and  (in  cafe  of  contumacy)  to  punifh  the 
officer  who  executes,  and  in  fome  cafes  the  judge  who  enforces, 
the  fentence  fo  declared  to  be  illegal. 

2.  The  common  law  has  referved  to  itfelf  the  expofition  of 
all  fuch  adts  of  parliament,  as  concern  either  the  extent  of  thefe 
courts  or  the  matters  depending  before  them.  And  therefore  if 
thefe  courts  either  refute  to  allow  thefe  adts  of  parliament,  or 
will  expound  them  in  any  other  fenfe  than  what  the  common 
law  puts  upon  them,  the  king’s  courts  at  Weftminfter  will  grant 
prohibitions  to  reftrain  and  control  them. 

3.  An  appeal  lies  from  all  thefe  courts  to  the  king,  in  the  lail 
refort;  which  proves  that  the  jurifdidtion  exercifed  in  them  is 
derived  from  the  crown  of  England,  and  not  from  any  foreign 
potentate,  or  intrinfic  authority  of  their  own.  — And,  from  thefe 
three  ftrong  marks  and  enfigns  of  fuperiority,  it  appears  beyond 
a  doubt  that  the  civil  and  canon  laws,  though  admitted  in  fome 
cafes  by  cuftom  in  fome  courts,  are  only  fubordinate  and  leges 
fub  graviori  lege-,  and  that,  thus  admitted,  reftrained,  altered, 
new- modelled,  and  amended,  they  are  by  no  means  with  us  a 
diftindt  independent  fpecies  of  laws,  but  are  inferior  branches  of 
the  cuftomary  or  unwritten  laws  of  England,  properly  called,  the 
king’s  ecclefiaftical,  the  king’s  military,  the  king’s  maritime,  or 
the  king’s  academical,  laws. 


a  Hale  Hift.  c.  2. 
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Let  us  next  proceed  to  the  leges  fcriptae,  the  written  laws 
of  the  kingdom,  which  are  ftatutes,  afts,  or  edi&s,  made  by  the 
king’s  majefty  by  and  with  the  advice  and  confent  of  the  lords 
fpiritual  and  temporal  and  commons  in  parliament  aflembled1". 
The  oldeft  of  thefe  now  extant,  and  printed  in  our  ftatute  books, 
is  the  famous  nuigna  carta,  as  confirmed  in  parliament  9  Hen.  Ill : 
though  doubtlefs  there  were  many  adts  before  that  time,  the  re¬ 
cords  of  which  are  now  loft,  and  the  determinations  of  them 
perhaps  at  prefent  currently  received  for  the  maxims  of  the  old 
common  law. 


The  manner  of  making  thefe  ftatutes  will  be  better  confidered 
hereafter,  when  we  examine  the  conftitution  of  parliaments.  At 
prefent  we  will  only  take  notice  of  the  different  kinds  of  ftatutes  ; 
and  of  fome  general  rules  with  regard  to  their  conftrudtion c. 

First,  as  to  their  feveral  kinds.  Statutes  are  either  general 


©r  /pedal,  public  or  private.  A 

b  B  Rep.  20. 

c  The  method  of  citing  thefe  afts  of 
parliament  is  various.  Many  of  our  antient 
ftatutes  are  called  after  the  name  of  the 
place,  where  the  parliament  was  held  that 
made  them  ;  as  the  ftatutes  of  Merton  and 
Marlbridge,.  of  Weftminfter,  Glocefter,  and 
Winchefter.  Others  are  denominated  en¬ 
tirely  from  their  fubjeft;  as  the  ftatutes  of 
Wales  and  Ireland,  the  articuli  cleri,  and 
the  prerogati'va  regis.  Some  are  diftin- 
guilhed  by  their  initial  words ;  a  method  of 
citing  very  antient,  being  ufed  by  the  Jews 
in  denominating  the  books  of  the  penta- 
tcuch ;  by  the  chriftian  church  in  dillin- 
guilhing  their  hymns  and  divine  offices ;  by 
the  Romanifts  in  deferibing  their  papal 
bulles  ;  and  in  ftiort  by  the  whole  body  of 
antient  civilians  andcanonifts,  among  whom 
this  method  of  citation  generally  prevailed, 
not  only  with  regard  to  chapters,,  but  infe? 


general  or  public  adt  is  an  uni- 

rior  feftions  alfo  :  in  imitation  of  all  which 
we  ftill  call  fome  of  our  old  ftatutes  by  their 
initial  words,  as  the  ftatute  of  quia  emptores , 
and  that  of  circuinfpefte  a  gat  is.  But  the  m  oft 
ufual  method  of  citing  them,  efpecially 
fince  the  time  of  Edward  the  fecond,  is  by 
naming  the  year  of  the  king’s  reign  in 
which  the  ftatute  was  made,  together  with 
the  chapter,  or  particular  aft,  according  to 
it’s  numeral  order;  as,  9  Geo.  II.  c.  4. 
For  all  the  afts  of  one  feffion  of  parliament 
taken  together  make  properly  but  one  fta¬ 
tute  ;  and  therefore  when  two  feffions  have 
been  held  in  one  year;  we  ufually  mention 
ftat.  1.  or  2.  Thus  the  bill  of  rights  is  ci¬ 
ted,  as-i  W.  Sc  M.  ft.  2.  c.  2.  fignifying 
that  it  is  the  fecond  chapter  or  aft,  of  the 
fccond  ftatute  or  the  laws  made  in  the  fe¬ 
cond  feffions  of  parliament,  held  in  the  firft 
year  of  king  William  and  queen  Mary. 


verlal 
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vcrfal  rule,  that  regards  the  whole  community;  and  of  this  the 
courts  of  law  are  bound  to  take  notice  judicially  and  ex  officio ; 
without  the  llatute  being  particularly  pleaded,  or  formally  fet 
forth  by  the  party  who  claims  an  advantage  under  it.  Special  or 
private  adts  are  rather  exceptions  than  rules,  being  thofe  which 
only  operate  upon  particular  perfons,  and  private  concerns ;  fuch 
as  the  Romans  intitled  fenatus-decreta,  in  contradiltindtion  to  the 
fenatus-confulta ,  which  regarded  the  whole  community d :  and  of 
thefe  the  judges  are  not  bound  to  take  notice,  unlefs  they  be 
formally  fliewn  and  pleaded.  Thus,  to  Ihew  the  diftindtion,  the 
ftatute  i3Eliz.  c.  io.  to  prevent  fpiritual  perfons  from  making 
leafes  for  longer  terms  than  twenty  one  years,  or  three  lives,  is 
a  public  adt ;  it  being  a  rule  prefcribed  to  the  whole  body  of  fpi¬ 
ritual  perfons  in  the  nation  :  but  an  adt,  to  enable  the  biffiop  of 
Chelter  to  make  a  leafe  to  A.  B.  for  lixty  years,  is  an  exception 
to  this  rule ;  it  concerns  only  the  parties  and  the  bilhop’s  luc- 
-ceflors ;  and  is  therefore  a  private  adt. 

Statutes  all'o  are  either  declaratory  of  the  common  law, 
or  remedial  of  fomc  defedts  therein.  Declaratory,  where  the  old 
cuftom  of  the  kingdom  is  almoft  fallen  into  difufe,  or  become 
difputable ;  in  which  cafe  the  parliament  has  thought  proper,  in 
perpetuum  rci  tejlimonium,  .and  for  avoiding  all  doubts  and  difficul¬ 
ties,  to  declare  what  the  common  law  is  and  ever  has  been. 
Thus  the  ftatute  of  treafons,  25Edw.  III.  cap.  2.  doth  not  make 
any  new  fpecies  of  treafons ;  but  only,  for  the  benefit  of  the 
fubjedt,  declares  and  enumerates  thofe  feveral  kinds  of  offence, 
which  before  were  treafon  at  the  common  law.  Remedial  fta- 
tutes  are  thofe  which  are  made  to  fupply  fuch  defedts,  and 
abridge  fuch  fuperfluities,  in  the  common  law,  as  arife  either 
from  the  general  imperfedtion  of  all  human  laws,  from  change 
of  time  and  circumftances,  from  the  miftakes  and  unadvifed. 
determinations  of  unlearned  judges,  or  from  any  other  caufe 
whatfoever.  And  this  being  done,  either  by  enlarging  the  com¬ 
mon  law  where  it  was  too  narrow  and  circumfcribed,  or  by  re- 

d  Gravin.  Or/g.  i.  §.24. 
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{training  it  where  it  was  too  lax  and  luxuriant,  hath  occafion- 
ed  another  fubordinate  divifion  of  remedial  afts  of  parliament 
into  enlarging  and  retraining  ftatutes.  To  inftance  again  in  the 
cafe  of  treafon.  Clipping  the  current  coin  of  the  kingdom  was 
an  offence  not  fufficiently  guarded  againft  by  the  common  law  : 
therefore  it  was  thought  expedient  by  ftatute  5  Eliz.  c.  11/  to 
make  it  high  treafon,  which  it  was  not  at -the  common  law  fo 
that  this  was  an  enlarging  ftatute.  At  common  law  alfo  fpiritual 
corporations  might  leafe  out  their  eftates  for  any  term- of  years, 
till  prevented  by  the  ftatute  1  3  Eliz.  before-mentioned  :  this  was 
therefore  a  retraining  ftatute. 

■) 

Secondly,  the  rules  to  be  obferved  with  regard  to  the  con- 
ftruftion  of  ftatutes  are  principally  thefe  which  follow. 

1..  There  are  three  points  to  be  confidered  in  the  conftruc- 
tion  of  all  remedial  ftatutes  j  the  old  law,  the  mifchief,  and  the 
remedy  :  that  is,  how  the  common  law  ftood  at  the  making  of. 
the  aft;  what  the  mifchief  was,  for  which  the  common  law  did 
not  provide ;  and  what  remedy  the  parliament  hath  provided  to 
cure  this  mifchief.  And  it  is  the  bufinefs  of  the  judges  fo  to 
conftrue  the  aft,  as  to  fupprefs  the  mifchief  and  advance  the  re¬ 
medy®.  Let  us  inftance  again  in  the  fame  reftraining  ftatute  of 
die  1 3  Eliz.  By  the  common  law  ecclefiaftical  corporations  might- 
let  as  long  leafes  as  they  thought  proper :  the  mifchief  was,  that 
they  let  long  and  unreafonable  leafes,  to  the  impoverifhment  of 
their  fucceffors  :  the  remedy  applied  by  the  ftatute  was  by  making 
void  all  leafes  by  ecclefiaftical  bodies  for  longer  terms  than  three 
lives  or  twenty  one  years.  Now  in  the  conftruftion  of  this  fta¬ 
tute  it  is  held,  that  leafes,  though  for  a  longer  term,  if  made  by 
a  biftiop,  are  not  void  during  the  bifhop’s  life ;  or,  if  made  by  a. 
dean  and  chapter,  they  are  not  void  during  the  life  of  the  dean  : 
for  the  aft  wras  made  for  the  -benefit  and  protection  of  the  fuc- 
ceffork  The  mifchief  is  therefore  fufficiently  fupprefled  by  va¬ 
cating  them  after  the  death  of  the  grantors but  the  leafes,  du- 

*  3  Rep.  7.  Co.  Litt.  1 1. 42.  f  Co.  Litt.  45.  3  Rep.  60. 
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ring  their  lives,  being  not  within  the  mifchief,  are  not  within 
the  remedy. 

2.  A  statute,  which  treats  of  things  or  perfons  of  an 
inferior  rank,  cannot  by  any  general  words  be  extended  to  thofe 
of  a  fuperior.  So  a  Hatute,  treating  of  “  deans,  prebendaries, 
“  parfons,  vicars,  and  others  having  Jpiritual  promotion,"  is  held 
not  to  extend  to  bifiiops,  though  they  have  fpiritual  promotion  ; 
deans  being  the  higheff  perfons  named,  and  bifhops  being  of  a 
Hill  higher  order  e. 

3.  Penal  ffatutes  mult  be  conflrued  flridtly.  Thus  the  Hatute 
iEdw.VI.  c.  12.  having  enadted  that  thofe  who  are  convidted  of 
Healing  horfes  Hiould  not  have  the  benefit  of  clergy,  the  judges 
conceived  that  this  did  not  extend  to  him  that  Hiould  Heal  but  one 
horfe,  and  therefore  procured  a  new  adt  for  that  purpofe  in  the 
following  year1*.  And,  to  come  nearer  our  own  times,  by  the 
flatute  14  Geo.  II.  c.  6.  Healing  flieep,  or  other  cattle,  was  made 
felony  without  benefit  of  clergy.  But  thefe  general  words,  “  or 
“  other  cattle,”  being  looked  upon  as  much  too  loofe  to  create  a 
capital  offence,  the  adt  was  held  to  extend  to  nothing  but  mere 
fheep.  And  therefore,  in  the  next  feffions,  it  was  found  neceffary 
to  make  another  Hatute,  15  Geo.  II.  c.  34.  extending  the  former 
to  bulls,  cows,  oxen,  Heers,  bullocks,  heifers,  calves,  and  lambs, 
by  name. 

4.  Statutes  againfi  frauds  are  to  be  liberally  and  benefi¬ 
cially  expounded.  This  may  feem  a  contradidtion  to  the  laff  rule; 
mofi  Hatutes  againff  frauds  being  in  their  confequences  penal. 
But  this  difference  is  here  to  be  taken  :  where  the  Hatute  adts 
upon  the  offender,  and  inflidts  a  penalty,  as  the  pillory  or  a  fine, 
it  is  then  to  be  taken  flridtly  :  but  when  the  Hatute  adts  upon  the 
offence,  by  fetting  afide  the  fraudulent  tranfadtion,  here  it  is  to 
be  conflrued  liberally.  Upon  this  footing  the  Hatute  of  13  Eliz. 
c.  5.  which  avoids  all  gifts  of  goods,  &c,  made  to  defraud  cre- 

8  2  Rep.  46.  h  2  &  3  Edw.VI.  c.  33.  Bac.  Elem.  c.  1 2. 
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ditors  and  others ,  was  held  to  extend  by  the  general  words  to  a 
gift  made  to  defraud  the  queen  of  a  forfeiture l. 

5.  One  part  of  a  ilatute  muft  he  fo  conilrued  by  another, 
that  the  whole  may  (if  poifible)  ft  and  :  at  res  magis  valent,  quam 
pereat.  As  if  land  be  vefted  in  the  king  and  his  heirs  by  ad  of 
parliament,  faving  the  right  of  A ;  and  A  has  at  that  time  a 
leafe  of  it  for  three  years :  here  A  fhall  hold  it  for  his  term  of 
three  years,  and  afterwards  it  fhall  go  to  the  king.  For  this  in¬ 
terpretation  furniihes  matter  for  every  claufe  of  the  ilatute  to 
work  and  operate  upon.  But 

6.  A  saving,  totally  repugnant  to  the  body  of  the  ad,  is 
void.  If  therefore  an  ad  of  parliament  veils  land  in  the  king 
and  his  heirs,  faving  the  right  of  all  perfons  whatfbever ;  or  veils 
the  land  of  A  in  the  king,  faving  the  right  of  A  :  in  either  of 
thefe  cafes  the  faving  is  totally  repugnant  to  the  body  of  the  ila- 
tute,  and  (if  good)  would  render  the  ilatute  of  no  effed  or  ope¬ 
ration  ;  and  therefore  the  faving  is  void,  and  the  land  veils  abfo- 
lutely  in  the  king  k. 

7.  Where  the  common  law  and  a  ilatute  differ,  the  com¬ 
mon  law  gives  place  to  the  ilatute ;  and  an  old  flatute  gives  place 
to  a  new  one.  And  this  upon  the  general  principle  laid  down  in 
the  laft  fedion,  that  “  leges  pojlcriores  priores  contrarias  abrogant” 
But  this  is  to  be  underilood,  only  when  the  latter  ilatute  is 
couched  in  negative  terms,  or  by  it’s  matter  neceifarily  implies  a 
negative.  As  if  a  former  ad  fays,  that  a  juror  upon  fuch  a  trial 
fhall  have  twenty  pounds  a  year  ;  and  a  new  flatute  conies  and 
fays,  he  iliall  have  twenty  marks  :  here  the  latter  flatute,  though 
it  does  not  exprefs,  yet  neceifarily  implies  a  negative,  and  vir¬ 
tually  repeals  the  former.  For  if  twenty  marks  be  made  qualifi¬ 
cation  fufficient,  the  former  ilatute  which  requires  twenty  pounds 
is  at  an  end '.  But  if  both  ads  be  merely  affirmative,  and  the 

1  3  Rep.  82.  1  Jenk.  Cent.  2. 73. 
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fubftance  f’uch  that  both  may  ftand  together,  here  the  latter  does 
not  repeal  the  former,  but  they  lhall  both  have  a  concurrent  ef¬ 
ficacy.  If  by  a  former  law  an  offence  be  indictable  at  the  quar¬ 
ter  fefiions,  and  a  latter  law  makes  the  lame  offence  indictable  at 
the  affifes  j  here  the  jurifdiCtion  of  the  feffions  is  not  taken  away, 
but  both  have  a  concurrent  jurifdiCtion,  and  the  offender  may  be 
profecuted  at  either ;  unlefs  the  new  ftatute  fubjoins  exprefs  ne¬ 
gative  words,  as,  that  the  offence  {hall  be  indictable  at  the  affifes^ 
and  not  elfewhere  m. 

8.  If  a  lbatute,  that  repeals  another,  is  itfelf  repealed  after¬ 
wards,  the  firft  ftatute  is  hereby  revived,  without  any  formal 
words  for  that  purpofe.  So  when  the  flatutes  of  26  and  35  Hen. 
VIII,  declaring  the  king  to  be  the  fupreme  head  of  the  church,, 
were  repealed  by  a  ftatute  1&2  Philip  and  Mary,  and  this  latter 
ftatute  was  afterwards  repealed  by  an  aCt  of  1  Eliz.  there  needed 
not  any  exprefs  words  of  revival  in  queen  Elizabeth’s  ftatute, 
but  thefe  aCts  of  king  Henry  were  impliedly  and  virtually  re- 
yived  n. 

9.  Acts  of  parliament  derogatory  from  the  power  of  fubfe- 
quent  parliaments  bind  not.  So  the  ftatute  11  Hen.  VII.  c.  1. 
which  direCts,  that  no  perfon  for  aftifting  a  king  de  fadlo  fhall  be 
attainted  of  treafon  by  aCt  of  parliament  or  otherwife,  is  held  to 
be  good  only  as  to  common  profecutions  for  high  treafon ;  but 
will  not  reftrain  or  clog  any  parliamentary  attainder  °.  Becaufe 
the  legillature,.  being  in  truth,  the  fovereign  power,  is  always  of 
equal,  always  of  abl'olute  authority  :  it  acknowleges  no  fuperior 
upon  earth,,  which  the  prior  legiflature  mull  have  been,  if  it’s 
ordinances  could  bind  the  prefent  parliament.  And  upon  the  fame 
principle  Cicero,  in  his  letters  to  Atticus,  treats  with  a  proper 
contempt  thefe  reftraining  claufes  which  endeavour  to  tie  up  the 
hands  of  fucceeding  legiflatures.  “When  you  repeal  the  law  it— 

“  11  Rep.  63.  '  0  Alnft.  43. 
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“felf,  fays  he,  you  at  the  fame  time  repeal  the  prohibitory 
“  claufe,  which  guards  againft  fuch  repeal p.” 

10.  Lastly,  adts  of  parliament  that  are  impoflible  to  be 
performed  are  of  no  validity ;  and  if  there  arife  out  of  them  col¬ 
laterally  any  abfurd  confequences,  manifeftly  contradidtory  to 
common  reafon,  they  are,  with  regard  to  thole  collateral  confe¬ 
quences,  void.  I  lay  down  the  rule  with  thefe  reftridtions  j  though 
I  know  it  is  generally  laid  down  more  largely,  that  adts  of  par¬ 
liament  contrary  to  reafon  are  void.  But  if  the  parliament  will 
pofitively  enadt  a  thing  to  be  done  which  is  unreafonable,  I  know 
of  no  power  that  can  control  it :  and  the  examples  ufually  al¬ 
leged  in  fupport  of  this  fenfe  of  the  rule  do  none  of  them  prove, 
that  where  the  main  objedt  of  a  ftatute  is  unreafonable  the 
judges  are  at  liberty  to  rejedt  it ;  for  that  were  to  fet  the  judicial 
power  above  that  of  the  legiflature,  which  would  be  fubverfive 
of  all  government.  But  where  fome  collateral  matter  arifes  out 
of  the  general  words,  and  happens  to  be  unreafonable ;  there 
the  judges  are  in  decency  to  conclude  that  this  confequence  was 
not  forefeen  by  the  parliament,  and  therefore  they  are  at  liberty 
to  expound  the  ftatute  by  equity,  and  only  quoad,  hoc  difregard  it. 
Thus  if  an  adt  of  parliament  gives  a  man  power  to  try  all-caufes, 
that  arife  within  his  manor  of  Dale  yet,  if  a  caufe  fliould  arife 
in  which  he  himfelf  is  party,  the  adt  is  conftrued  not  to  extend 
to  that,  becaufe  it  is  unreafonable  that  any  man  fhould  deter¬ 
mine  his  own  quarrel q.  But,  if  we  could  conceive  it  poffible  for 
the  parliament  to  enadt,  that  he  ihould  try  as  well  his  own  caufes 
as  thofe  of  other  perfons,  there  is  no  court  that  has  power  to  de¬ 
feat  the  intent  of  the  legiflature,  when  couched  in  fuch  evident 
and  exprefs  words,  as  leave  no  doubt  whether  it  was  the  intent  of 
the  legiflature  or  no. 

These  are  the  feveral  grounds  of  the  laws  of  England :  over 
and  above  which,  equity  is  alfo  frequently  called  in  to  aftift,  to 

P  Cum  lex  abrogatur ,  illud  ipfum  abrogatur ,  S  8  Rep.  I  18. 

quo  non  earn  abrogari  oporteat,  l,  3.  ep.  23. 
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moderate,  and  to  explain  them.  What  equity  is,  and  how  impof- 
fible  in  it’s  very  efTence  to  be  reduced  to  dated  rules,  hath  been 
fliewn  in  the  preceding  fecdion.  I  Shall  therefore  only  add,  that 
there  are  courts  of  this  kind  edabliflied  for  the  benefit  of  the 
fubjedt,  to  corredt  and  foften.  the  rigor  of  the  law,  when  through 
it’s  generality  it  bears  too  hard  in  particular  cafes ;  to  detedt  and 
punifli  latent  frauds,  which  the  law  is  not  minute  enough  to 
reach  ;  to  enforce  the  execution  of  fuch  matters  of  trud  and' 
confidence,  as  are  binding  in  confcience,  though  perhaps  not 
dridtly  legal ;  to  deliver  from  fuch  dangers  as  are  owing  to  mif- 
fortune  or  overfight ;  and,  in  Short,  to  relieve  in  all  fuch  cafes  as 
are,  boiia  Jide,  objects  of  relief.  This  is  the  bufinefs  of  our 
courts  of  equity,  which  however  are  only  converfant.  in  matters 
of  property.  For  the  freedom  of  our  conditution  will  not  per¬ 
mit,  that  in  criminal  cafes  a  power  Should  be  lodged  in  any  judge, 
to  condrue  the  law  otherwife  than  according  to  the  letter.  This 
caution,  while  it  admirably  prote&s  the  public  liberty,  can  never 
bear  hard  upon  individuals.  A  man  cannot  fuffer  more  punish¬ 
ment  than  the  law  affigns,  but  he  may  fuffer  lefs.  The  laws  car.r- 
not  be  drained  by  partiality  to  inflidt  a  penalty  beyond  what  the 
letter  will  warrant ;  but,  in  cafes  where  the  letter  induces  any 
apparent  hardfhip,  the  crown  has  the  power  to  pardon. 
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O  F  THE  COUNTRIES  SUBJECT  TO  THE. 
LAWS  of  ENGLAND, 


HE  kingdom  of  England,  over  which  our  municipal  laws 


I  have  jurifdicftion,  includes  not,  by  the  common  law,  ei¬ 
ther  Wales,  Scotland,  or  Ireland,  or  any  other  part  of  the  king’s 
dominions,  except  the  territory  of  England  only.  And  yet  the 
civil  laws  and  local  cuftoms  of  this  territory  do  now  obtain,  in 
part  or  in  all,  with  more  or  lefs  reftridtions,  in  thefe  and  many 
other  adjacent  countries ;  of  which  it  will  be  proper  firft  to  take 
a  review,  before  we  confider  the  kingdom  of  England  itfelf,  the 
original  and  proper  fubjedt  of  thefe  laws,. 

Wales  had  continued  independent  of  England,  unconquered 
and  uncultivated,  in  the  primitive  paftoral  Hate  which  Caelar  and. 
Tacitus  afcribe  to  Britain  in  general,  for.  many  centuries;  even 
from  the  time  of  the  hoftile  invafions  of  the  Saxons,  when  the 
antient  and  chriftian  inhabitants  of  the  ifland  retired  to  thofe  na¬ 
tural  intrenchments,  for  protection  from  their  pagan  vifitants.  But 
when  thefe  invaders  themfelves  were  converted  to  chriftianity, 
and  fettled- into  regular  and  potent  governments,  this  retreat  of 
the  antient  Britons  grew  every  day  narrower ;  they  were  overrun 
by  little  and  little,  gradually  driven  from  one  faflnefs  to  another, 
and  by  repeated  Ioffes  abridged  of  their  wild  independence.  Very 
early  in  our  hiftory  we  find  their  princes  doing  homage  to  the 
crown  of  England ;  till  at  length  in  the  reign  of  Edward  the 
firft,  who  may  juftly  be  ftiled  the  conqueror  of  Wales,  the  line 
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of  their  antient  princes  was  aboliflied,  and  the  king  of  England’s 
elded  fon  became,  as  a  matter  of  courfe,  their  titular  prince  : 
the  territory  of  Wales  being  then  entirely  re-annexed  (by  a  kind 
of  feodal  refumption)  to  the  dominion  of  the  crown  of  England3; 
or,  as  the  datute  of  Rutland  b  exprefies  it,  “  terra  Walliae  cum 
“  incolis  fuisj  prius  regi  jure  feodali  fubjedla,  (of  which  homage 
“  was  the  lign)  jam  in  proprietatis  dominium  totaliter  et  cum  inte - 
“  grit  ate  converfa  ejl ,  et  coronae  regni  Angliae  tanquam  pars  corpo - 
“  vis  ejufdem  annexa  et  unita.”  By  the  datute  alfo  of  Wales'  very 
material  alterations  were  made  in  divers  parts  of  their  laws,  fo  as 
to  reduce  them  nearer  to  the  Englifli  dandard,  efpecially  in  the 
forms  of  their  judicial  proceedings  :  but  they  dill  retained  very 
much  of  their  original  polity,  particularly  their  rule  of  inherit¬ 
ance,  viz.  that  their  lands  were  divided  equally  among  all  the 
ilfue  male,  and  did  not  defcend  to  the  eldell  fon  alone.  By  other 
fubfequent  datutes  their  provincial  immunities  were  dill  farther 
abridged  :  but  the  dnilhing  droke  to  their  independency,  was 
given  by  the  datute  27  Hen.  VIII.  c.  26.  which  at  the  fame  time 
gave  the  utmod  advancement  to  their  civil  profperity,  by  admit¬ 
ting  them  to  a  thorough  communication  of  laws  with  the  fub- 
jects  of  England.  Thus  were  this  brave  people  gradually  con¬ 
quered  into  the  enjoyment  of  true  liberty  ;  being  infenfibly  put 
upon  the  fame  footing,  and  made  fellow-citizens  with  their  con¬ 
querors.  A  generous  method  of  triumph,  which  the  republic  of 
Rome  pradtiled  with  great  fuccefs  ;  till  die  reduced  all  Italy  to 
her  obedience,  by  admitting  the  vanquished  dates  to  partake  of 
the  Roman  privileges. 

I  T  is  enadted  by  this  datute  27  Hen.VIII,  1.  That  the  do¬ 
minion  of  Wales  ihall  be  for  ever  united  to  the  kingdom  of 
England.  2.  That  all  Welchmen  born  fhall  have  the  fame  li¬ 
berties  as  other  the  king’s  fubjedts.  3.  That  lands  in  Wales  fliall 
be  inheritable  according  to  the  Englifli  tenures  and  rules  of  de- 
fcent.  4.  That  the  laws.of  England,  and  no  other,  fliall  be  ufed 

a  Vaugh.  40c.  c  12  Edw.  I. 
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in  Wales  :  befides  many  other  regulations  of  the  police  of  this 
principality.  And  the  ftatute  346c  35  Hen.VIII.  c.  26.  con¬ 
firms  the  fame,  adds  farther  regulations,  divides  it  into  twelve 
{hires,  and,  in  ffiort,  reduces  it  into  the  fame  order  in  which  it 
ftands  at  this  day ;  differing  from  the  kingdom  of  England  in 
only  a  few  particulars,  and  thofe  too  of  the  nature  of  privileges,, 
(fuch  as  having  courts  within  itfelf,  independent  of  the  procefs  of 
Weftminfler  hall)  and  fome  other  immaterial  peculiarities,  hardly 
more  than  are  to  be  found  in  many  counties  of  England  itfelf. 

The  kingdom  of  Scotland,  notwithftanding  the  union  of  the 
crowns  on  the  acceffion  of  their  king  James  VI  to  that  of  Eng¬ 
land,  continued  an  entirely  feparate  arid  diftindt  kingdom  for 
above  a  century,  though  an  union  had  been  long  projected  5 
which  was  judged  to  be  the  more  eafy  to  be  done,  as  both  king¬ 
doms  were  antiently  under  the  fame  government,  and  {till  retained, 
a  very  great  refemblance,  though  far  from  an  identity,  in  their 
laws.  By  an  adt  of  parliament  1  Jac.  I.  c.  1.  it  is  declared,  that, 
thefe  two,  mighty,  famous,  and  antient  kingdoms  were  formerly 
one.  And  fir  Edward  Coke  oblervesd,  how  marvellous  a  confor¬ 
mity  there  was,  not  only  in  the  religion  and  language  of  the  two 
nations,  but  alfo  in  their  antient  laws,  the  defcent  of  the  crown, 
their  parliaments,  their  titles  of  nobility,  their  officers  of  {late 
and  of  juftice,  their  writs,  their  cufloms,  and  even  the  language 
of  their  laws.  Upon  which  account  he  fuppofes  the  common  law 
of  each  to  have  been  originally  the  fame,  efpecially  as  their  moil 
antient  and  authentic  book,  called  regiam  majejiatem  and  contain¬ 
ing  the  rules  of  their  antient  common  law,  is  extremely  fimilar  to 
that  of  Glanvil,  which  contains  the  principles  of  ours,  as  it  flood, 
in  the  reign  of  Henry  II.  And  the  many  diverfities,  lubfifting 
between  the  two  laws  at  prefent,  may  be  well  enough  accounted 
for,  from  a  diverfity  of  practice  in  two  large  and  uncommunica- 
ting  jurifdidtions,  and  from  the  adts  of  two  diftindt  and  indepen¬ 
dent  parliaments,  which  have  in  many  points  altered  and  abro¬ 
gated  the  old  common  law  of  both  kingdoms. 

d  4  Inft.  34J . 
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However,  fir  Edward  Coke,  and  the  politicians  of  that  time, 
conceived  great  difficulties  in  carrying  on  the  projected  union  : 
but  thefe  were  at  length  overcome,  and  the  great  work  was  hap¬ 
pily  effected  in  1707,  5  Annej  when  twenty  five  articles  of 
union  were  agreed  to  by  the  parliaments  of  both  nations :  the 
purport  of  the  moft  confiderable  being  as  follows ; 

1.  That  on  the  firfi:  of  May  1707,  and  for  ever  after,  the 
kingdoms  of  England  and  Scotland  fliall  be  united  into  one 
kingdom,  by  the  name  of  Great  Britain. 

2.  The  fucceflion  to  the  monarchy  of  Great  Britain  fliall  be 
the  fame  as  was  before  fettled  with  regard  to  that  of  England. 

3.  The  united  kingdom  fliall  be  reprefented  by  one  parlia¬ 
ment. 

4.  There  fliall  be  a  communication  of  all  rights  and  privi¬ 
leges  between  the  fubjedts  of  both  kingdoms,  except  where  it  is 
otherwife  agreed. 

9.  When  England  raifes  2,000,000/.  by  a  land  tax,  Scot¬ 
land  fliall  raife  48, 000  /. 

16,  17.  The  flandards  of  the  coin,  of  weights,  and  of  mea- 
fures,  fliall  be  reduced  to  thofe  of  England,  throughout  the 
united  kingdoms. 

18.  The  laws  relating  to  trade,  cuftoms,  and  the  excife, 
fliall  be  the  fame  in  Scotland  as  in  England.  But  all  the  other 
laws  of  Scotland  fliall  remain  in  force  ;  but  alterable  by  the  par¬ 
liament  of  Great  Britain.  Yet  with  this  caution  :  that  laws  re¬ 
lating  to  public  policy  are  alterable  at  the  diferetion  of  the  par¬ 
liament  ;  laws  relating  to  private  right  are  not  to  be  altered  but 
for  the  evident  utility  of  the  people  of  Scotland. 
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22.  Sixteen  peers  are  to  be  chofen  to  reprefent  the  peer¬ 
age  of  Scotland  in  parliament,  and  forty  five  members  to  fit  in 
the  houfe  of  commons. 

23.  The  fixteen  peers  of  Scotland  fliall  have  all  privileges  of 
parliament :  and  all  peers  of  Scotland  fliall  be  peers  of  Great 
Britain,  and  rank  next  after  thofe  of  the  fame  degree  at  the  time 
of  the  union,  and  fliall  have  all  privileges  of  peers,  except  fitting- 
in  the  houfe  of  lords  and  voting  on  the  trial  of  a  peer. 

These  are  the  principal  of  the  twenty  five  articles  of  union, 
which  are  ratified  and  confirmed  by  ftatute  5  Ann.  c.  8.  in  which 
ftatute  there  are  alfo  two  adts  of  parliament  recited;  the  one  of 
Scotland,  whereby  the  church  of  Scotland,  and  alfo  the  four 
univerfities  of  that  kingdom,  are  eftablifhed  for  ever,  and  all 
fucceeding  fovercigns  are  to  take  an  oath  inviolably  to  maintain 
the  fame;  the  other  of  England,  5  Ann.  c.  6.  whereby  the  adts  of 
uniformity  of  ^Eliz.  and  13 Car.  II.  (except  as  the  fame  had 
been  altered  by  parliament  at  that  time)  and  all  other  adts  then  in 
force  for  the  prefervation  of  the  church  of  England,  are  declared 
perpetual ;  and  it  is  flipulated,  that  every  fubfequent  king  and 
queen  fliall  take  an  oath  inviolably  to  maintain  the  fame  within 
England,  Ireland,  Wales,  and  the  town  of  Berwick  upon  Tweed. 
And  it  is  enadted,  that  thefe  two  adts  “fliall  for  ever  be  obferved 
“  as  fundamental  and  eflential  conditions  of  the  union.” 

Upon  thefe  articles,  and  adt  of  union,  it  is  to  be  obferved, 
1.  That  the  two  kingdoms  are  now  fo  infeparably  united,  that 
nothing  can  ever  difunite  them  again;  unlefs  perhaps  an  infringe¬ 
ment  of  thofe  points  which,  when  they  were  feparate  and  inde¬ 
pendent  nations,  it  was  mutually  flipulated  fliould  be  “  funda- 
“  mental  and  eflential  conditions  of  the  union*.”  2.  That  what- 

e  It  may  juftly  be  doubted,  whether  even  mod  prefling  neceflity)  would  confequen- 
fuch  an  infringement  (though  a  nianifeft  tially  diflolve  the  union:  for  the  bare  idea 
breach  of  good  faith,  unlefs  done  upon  the  of  a  ftate,  without  a  power  fomewhere  veft- 
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ever  elfe  may  be  deemed  “  fundamental  and  efiential  conditions,” 
the  prefervation  of  the  two  churches,  of  England  and  Scotland,  in 
the  fame  fcate  that  they  were  in  at  the  time  of  the  union,  and  the 
maintenance  of  the  adts  of  uniformity  which  eftablifh  our  com¬ 
mon  prayer,  are  expreflly  declared  fo  to  be.  3.  That  therefore 
any  alteration  in  the  conflitutions  of  either  of  thofe  churches,  or 
in  the  liturgy  of  the  church  of  England,  would  be  an  infringe¬ 
ment  of  thefe  (<  fundamental  and  efiential  conditions,”  and  greatly 
endanger  the  union.  4.  That  the  municipal  laws  of  Scotland  are 
ordained  to  be  ftill  obferved  in  that  part  of  the  ifland,  unlefs  al¬ 
tered  by  parliament ;  and,  as  the  parliament  has  not  yet  thought 
proper,  except  in  a  few  inftances,  to  alter  them,  they  {till  (with- 
regard  to  the  particulars  unaltered)  continue  in  full  force.  Where¬ 
fore  the  municipal  or  common  laws  of  England  are,  generally 
{peaking,  of  no  force  or  validity  in  Scotland;  and,  of  confe- 
quence,  in  the  enfuing  commentaries,  we  {hall  have  very  little 
occafion  to  mention,  any  farther  than  {ometimes  by  way  of  illus¬ 
tration,  the  municipal  laws  of  that  part  of  the  united  kingdoms. 

The  town  of  Berwick  upon  Tweed  was  originally  part  of  the 
kingdom  of  Scotland ;  and,  as  fuch,.  was  for  a  time  reduced  by 
king  Edward  I  into  tire  pofleflion  of  the  crown  of  England  :  and, 
during  fuch  it’s  fubje&ion,  it  received  from  that  prince  a  charter, 
which  (after  it’s  fubfequent  ceffion  by  Edward  Balliol,  to  be  for 
ever  united  to  the  crown  and  realm  of  England)  was  confirmed 
by  king  Edward  III,  with  fome  additions ;  particularly  that  it 
(hould  be  governed  by  the  laws  and  ufages  which  it  enjoyed  du¬ 
ring  the  time  of  king  Alexander,  that  is,  before  it’s  reduction. 


ed  to  alter  every  part  of  it’s  laws,  is  the 
height  of  political  abfurdity.  The  truth 
feems  to  be,  that  in  fuch  an  incorporate  union 
(which  is  well  diftinguifhed  by  a  very  learn¬ 
ed  prelate  from  vl  foe  derate  alliance ,  where 
fuch  an  infringement  would  certainly  re- 
fcind  the  compatt )  the  two  contracting 
fiates  are  totally  annihilated,  without  any 
power  of  revival  >  and  a  third  arifes  from 


their  conjunction,  in  which  all  the  rights  of 
fovereignty,  and  particularly  that  of  legif- 
lation,  mull  of  necellity  refide.  (See  War- 
burton’s  alliance.  195 -)  But  the  imprudent 
exertion  of  this  right  would  probably  raife 
a  very  alarming  ferment  in  the  minds  of 
individuals,  and  therefore  it  is  hinted  above 
that  fuch  an  attempt  might  endanger  (though 
not  certainly  dejlroj)  the  union. 
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by  Edward  I.  It’s  constitution  was  new-modelled,  and  put  upon 
an  Englilh  footing  by  a  charter  of  king  James  I :  and  all  it’s  li¬ 
berties,  franchifes,  and  cuftoms,  were  confirmed  in  parliament 
by  the  Statutes  22  Edw.  IV.  c.  8.  and  2jac.  I.  c.  28.  Though 
therefore  it  hath  fome  local  peculiarities,  derived  from  the 
antient  laws  of  Scotland  f,  yet  it  is  clearly  part  of  the  realm  of 
England,  being  reprefented  by  burgeffes  in  the  houfe  of  com¬ 
mons,  and  bound  by  all  ads  of  the  British  parliament,  whether 
fpecially  named  or  otherwife.  And  therefore  it  was  (perhaps  fu- 
perfluoufly)  declared  by  Statute  20  Geo.  II.  c.  42.  that,  where 
England  only  is  mentioned  in  any  aft  of  parliament,  the  fame 
notwithstanding  hath  and  Shall  be  deemed  to  comprehend  the 
dominion  of  AVales  and  town  of  Berwick  upon  Tweed.  And, 
though  certain  of  the  king’s  writs  or  procefles  of  the  courts  of 
WeStminSter  do  not  ufually  run  into  Berwick,  any  more  than  the 
principality  of  Wales,  yet  it  hath  been  folemnly  adjudged6  that 
all  prerogative  writs  (as  thofe  of  mandamus ,  prohibition,  habeas 
corpus,  certiorari,  &c,)  may  iSTue  to  Berwick  as  well  as  to  every 
other  of  the  dominions  of  the  crown  of  England,  and  that  in¬ 
dictments  and  other  local  matters  arifing  in  the  town  of  Berwick 
may  be  tried  by  a  jury  of  the  county  of  Northumberland. 

A  s  to  Ireland,  that  is  Still  a  diftinCt  kingdom ;  though  a  de¬ 
pendent,  fubordinate  kingdom.  It  was  only  entitled  the  domi¬ 
nion  or  lordShip  of  Ireland  h,  and  the  king’s  Stile  was  no  other 
than  dominus  Hiberniae,  lord  of  Ireland,  till  the  thirty  third  year 
of  king  Henry  the  eighth ;  when  he  affumed  the  title  of  king, 
which  is  recognized  by  aCt  of  parliament  35  Hen.  VIII.  c.  3. 
But,  as  Scotland  and  England  are  now  one  and  the  fame  kingdom, 
and  yet  differ  in  their  municipal  laws;  fo  England  and  Ireland 
are,  on  the  other  hand,  diStinCt  kingdoms,  and  yet  in  general 
agree  in  their  laws.  The  inhabitants  of  Ireland  are,  for  the  moil 
part,  defcended  from  the  EngliSh,  who  planted  it  as  a  kind  of 

f  Hale.  Hift,  C«  L.  183.  1  Sid.  3S2. 462.  z  Cro.  Jac.  543.  2  Roll.  Abr.  292.  Scat. 
2  Show.  365.  1 1  Geo.  I.  c.  4.  4  Burr.  S34. 

h  Seat.  Hiberniae .  14  Hen.  III. 
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colony,  after  the  conqued  of  it  by  king  Henry  the  fecond;  and 
the  laws  of  England  were  then  received  and  fworn  to  by  the 
Irilh  nation,  aflembled  at  the  council  of  Lifmore '.  And  as  Ire¬ 
land,  thus  conquered,  planted,  and  governed.  Hill  continues  in  a 
date  of  dependence,  it  mull  necellarily  conform  to,  and  be  obli¬ 
ged  by,  luch  laws  as  the  fuperior  Hate  thinks  proper  to  prefcrihe. 

At  the  time  of  this  conqued  the  Irilh  were  governed  by  what 
they  called  the  Brehon  law,  fo  diled  from  the  Irilh  name  of 
judges,  who  were  denominated  Brehonsk.  But  king  John  in  the 
twelfth  year  of  his  reign  went  into  Ireland,  and  carried  over  with 
him  many  able  fages  of  the  law ;  and  there  by  his  letters  patent, 
in  right  of  the  dominion  of  conqued,  is  faid  to  have  ordained 
and  edablilhed  that  Ireland  diould  be  governed  by  the  laws  of 
England 1 :  which  letters  patent  dr  Edward  Coke  m  apprehends 
to  have  been  there  confirmed  in  parliament.  But  to  this  ordi¬ 
nance  many  of  the  Irilh  were  averfe  to  conform,  and  dill  duck 
to  their  Brehon  law  :  fo  that  both  Henry  the  third  n  and  Edward 
the  fird°  were  obliged  to  renew  the  injundlion ;  and  at  length 
in  a  parliament  holden  at  Kilkenny,  40  Edw.  Ill,  under  Lionel 
duke  of  Clarence,  the  then  lieutenant  of  Ireland,  the  Brehon 
law  was  formally  abolidied,  it  being  unanimoully  declared  to  be 
indeed  no  law,  but  a  lewd  cudom  crept  in  of  later  times.  And 
yet,  even  in  the  reign  of  queen  Elizabeth,  the  wild  natives  dill 
kept  and  preferved  their  Brehon  law ;  which  is  defcribed p  to 
have  been  “a  rule  of  right  unwritten,  but  delivered  by  tradition 
“  from  one  to  another,  in  which  oftentimes  there  appeared  great 
“  (hew  of  equity  in  determining  the  right  between  party  and 
“  party,  but  in  many  things  repugnant  quite  both  to  God’s  law 
“  and  man’s.”  The  latter  part  of  this  character  is  alone  afcribed 

*  Pryn.  on  4lnft.  249.  tnr  Hybernici  Deo  detejlabiles  exijlunty  et  o?nni 

k  4  In  ft.  358.  Edm.  Spenfer’s  ftate  of  jUri  dijjonant ,  adeo  quod  leges  cenferi  non  de - 

Ireland,  p.1513.  edit.  Hughes.  be  ant  • — nobis  et  conf.Uo  Jtojlro  fatis  *videtur  ex* 

1  Vaugh.  294.  2  Pryn.  Rec.85.  jRep.  23 .  pediens,  eifdetn  utendas  concedere  leges  Anglica- 
m  llnft.  341.  nets.  3  Pryn.  Rec.  1218. 

n  /L  R .  30.  1  Rym.  Feed.  442.  P  Edm.  Spenfer,  ibid. 

•  R.  5.  —pro  ee  quod  leges  quibus  utun - 
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to  it,  by  the  laws  before-cited  of  Edward  the  firft  and  his 
grandfon. 

B  u  T  as  Ireland  was  a  diftindt  dominion,  and  had  parliaments 
of  it’s  own,  it  is  to  be  obferved,  that  though  the  immemorial  cuf- 
toms,  or  common  law,  of  England  were  made  the  rule  of  juftice 
in  Ireland  alfo,  yet  no  adts  of  the  Englifh  parliament,  fince  the 
twelfth  of  king  John,  extended  into  that  kingdom  ;  unlefs  it 
were  fpecially  named,  or  included  under  general  words,  fuch  as, 
“  within  any  of  the  king’s  dominions.”  And  this  is  particularly 
expreffed,  and  the  reafon  given  in  the  year  books q :  “a  tax 
“  granted  by  the  parliament  of  England  lhall  not  bind  thofe  of 
“Ireland,  becaufe  they  are  not  fummoned  to  our  parliament:” 
and  again,  “  Ireland  hath  a  parliament  of  it’s  own,  and  maketh 
“and  altereth  laws  ;  and  our  ftatutes  do  not  bind  them,  becaufe 
“  they  do  not  fend  knights  to  our  parliament  1  but  their  perfons 
“  are  the  king’s  fubjedts,  like  as  the  inhabitants  of  Calais,  Gaf- 
“  coigny,  and  Guienne,  while  they  continued  under  the  king’s 
“fubjedtion.”  The  general  run  of  laws,  enadted  by  the  fuperior 
date,  are  fuppofed  to  be  calculated  for  it’s  own  internal  govern¬ 
ment,  and  do  not  extend  to  it’s  diftant  dependent  countries ; 
which,  bearing  no  part  in  the  legiflature,  are  not  therefore  in  it’s 
ordinary  and  daily  contemplation.  But,  when  the  fovereign  le- 
giflative  power  fees  it  necelfary  to  extend  it’s  care  to  any  of  it’s 
fubordinate  dominions,  and  mentions  them  expreffly  by  name  or 
includes  them  under  general  words,  there  can  be  no  doubt  but 
then  they  are  bound  by  it’s  lawsr„ 

The  original  method  of  paffing  ftatutes  in  Ireland  was  nearly 
the  fame  as  in  England,  the  chief  governor  holding  parliaments 
at  his  pleafure,  which  enadted  fuch  laws  as  they  thought  proper s. 
But  an  ill  ufe  being  made  of  this  liberty,  particularly  by  lord 
Gormanftown,  deputy-lieutenant  in  the  reign  of  Edward  IV  t> 

20  Hen.  VI.  c.  8-.  2Ric.  III.  c.  12.  s  Jrifli  Stat,  1 1  Eliz.  ft.  3.  c.  8. 

T  Yearbook  1  Hen.VII.  c.3.  7  Rep.  22.  1  Ibid .  10  Hen.  VII.  c.  23, 
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a  fet'of  ftatutes  were  there  enadted  in  the  io  Hen.  VII.  (fir  Ed¬ 
ward  Poynings  being  then  lord  deputy,  whence  they  are  called 
Poynings’  laws)  one  of  which  u,  in  order  to  reftrain  the  power  as 
well  of  the  deputy  as  the  Irifh  parliament,  provides,  r.  That, 
before  any  parliament  be  fummoned  or  holden,  the  chief  gover¬ 
nor  and  council  of  Ireland  fliall  certify  to  the  king  under  the 
great  leal  of  Ireland  the  confiderations  and  caufes  thereof,  and 
the  articles  of  the  adts  propofed  to  be  palled  therein.  2.  That 
after  the  king,  in  his  council  of  England,  lhall  have  confidered, 
approved,  or  altered  the  faid  adts  or  any  of  them,  and  certified 
them  back  under  the  great  feal  of  England,  and  fliall  have  given 
-licence  to  fummon  and  hold  a  parliament,  then  the  fame  lhall  be 
fummoned  and  held;  and  therein  the  faid  adts  fo  certified,  and 
no  other,  fliall  be  propofed,  received,  or  rejedted  w.  But  as  this 
precluded  any  law  from  being  propofed,  but  fuch  as  were  pre¬ 
conceived  before  the  parliament  was  in  being,  which  occafioned 
many  inconveniences  and  made  frequent  dilfoliitions  necelfary,  it 
was  provided  by  the  ffatute  of  Philip  and  Mary  before  cited,  that 
any  new  proportions  might  be  certified  to  England  in  the  ufual 
forms,  even  after  the  fummons  and  during  the  feflion  of  parlia¬ 
ment.  By  this  means  however  there  was  nothing  left  to  the  par¬ 
liament  in  Ireland,  but  a  bare  negative  or  power  of  rejedting,  not 
of  propofing  or  altering,  any  law.  But  the  ufage  now  is,  that 
bills  are  often  framed  in  either  houfe,  under  the  denomination  of 
“  heads  for  a  bill  or  bills;”  and  in  that  fhape  they  are  offered  to 
the  confideration  of  the  lord  lieutenant  and  privy  council :  who, 
upon  fuch  parliamentary  intimation,  or  otherwife  upon  the  ap¬ 
plication  of  private  perfons,  receive  and  tranfmit  fuch  heads,  or 
rejedt  them  without  any  tranfmillion  to  England.  And,  with 
regard  to  Poynings’  law  in  particular,  it  cannot  be  repealed  or 
fulpended,  unlefs  the  bill  for  that  purpofe,  before  it  be  certified 
to  England,  be  approved  by  both  the  houfes*. 

u  cap.  4.  expounded  by  3  &  4  Ph .  Sc  M.  w  4  Inft.  333. 
c.  4.  Iriih  Stat.  1 1  Eliz.  ft.  3.  c,  3S. 
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But  the  Irifli  nation,  being  excluded  from  the  benefit  of  the 
Englilh  ftatutes,  were  deprived  of  many  good  and  profitable  laws, 
made  for  the  improvement  of  the  common  law :  and,  the  mea- 
fure  of  juftice  in  both  kingdoms  becoming  thereby  no  longer 
uniform,  therefore  it  was  enadted  by  another  of  Poynings’ laws y, 
that  all  adts  of  parliament,  before  made  in  England,  fliould  be  of 
force  within  the  realm  of  Ireland  *.  But,  by  the  fame  rule  that 
no  laws  made  in  England,  between  king  John’s  time  and  Poyn- 
ings’  law,  were  then  binding  in  Ireland,  it  follows  that  no  adts 
of  the  Englifh  parliament  made  fince  the  10  Hen.  VII.  do  now 
bind  the  people  of  Ireland,  unlefs  fpecially  named  or  included, 
under  general  words3.  And  on  the  other  hand  it  is  equally  clear., 
that  where  Ireland  is  particularly  named,  or  is  included  under 
general  words,  they  are  bound  by  fuch  adts  of  parliament.  For 
this  follows  from  the  very  nature  and  conftitution  of  a  dependent 
ftate  :  dependence  being  very  little  elfe,  but  an  obligation  to 
conform  to  the  will  or  law  of  that  fuperior  perfon  or  date,  upon 
which  the  inferior  depends.  The  original  and  true  ground  of  this 
fuperiority,  in  the  prefent  cafe,  is  what  we  ulually  call,  though 
fomewhat  improperly,  the  right  of  conqueft :  a  right  allowed 
by  the  law  of  nations,  if  not  by  that  of  nature ;  but  which  in 
reafon  and  civil  policy  can  mean  nothing  more,  than  that,  in  or¬ 
der  to  put  an  end  to  hoflilities,  a  compadt  is  either  expreflly  or 
tacitly  made  between  the  conqueror  and  the  conquered,  that  if  i 
they  will  acknowlege  the  vidtor  for  their  matter,  he  will  treat: 
them  for  the  future  as  fubjedts,  and  not  as  enemies  b. 

But  this  date  of  dependence  being  almoft  forgotten,  and* 
ready  to  be  difputed  by  the  Irifli  nation,  it  became  neceflary  fome: 
years  ago  to  declare  how  that  matter  really,  flood  :  and  therefore 
by  ftatute  6  Geo.  I.  c.  5.  it  is  declared,  that  the  kingdom  of 
Ireland  ought  to  be  fubordinate  to,  and  dependent  upon,  the 
imperial  crown  of  Great  Britain,  as  being  infeparably  united: 

y  cap.  22.  a  12  Rep.  I  I  2. 

"•  4  Inlt.  35 u  h  Fuff.  L,  of  N.  viii,  6.  24; 
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thereto ;  and  that  the  king’s  majefty,  with  the  confent  of  the 
lords  and  commons  of  Great  Britain  in  parliament,  hath  power 
to  make  laws  to  bind  the  people  of  Ireland. 

1 

Thus  we  fee  how  extenfively  the  laws  of  Ireland  commu¬ 
nicate  with  thofe  of  England  :  and  indeed  fuch  communication 
is  highly  neceflary,  as  the  ultimate  refort  from  the  courts  of  juf- 
tice  in  Ireland  is,  as  in  Wales,  to  thofe  in  England;  a  writ  of 
error  (in  the  nature  of  an  appeal)  lying  from  the  king’s  bench  in 
Ireland  to  the  king’s  bench  in  England  c,  as  the  appeal  from 
the  chancery  in  Ireland  lies  immediately  to  the  houfe  of  lords 
here  :  it  being  expreffiy  declared,  by  the  fame  ftatute  6  Geo.  I. 
c.  5.  that  the  peers  of  Ireland  have  no  jurifdidfion  to  affirm  or 
reverfe  any  judgments  or  decrees  whatfoever.  The  propriety, 
and  even  neceffity,  in  all  inferior  dominions,  of  this  conftitution, 
“that,  though  jultice  be  in  general  adminiftred  by  courts  of 
“  their  own,  yet  that  the  appeal  in  the  laft  refort  ought  to  be  to 
“  the  courts  of  the  fuperior  ftate,”  is  founded  upon  thefe  two  rea- 
fons.  1.  Becaufe  otherwife  the  law,  appointed  or  permitted  to 
fuch  inferior  dominion,  might  be  infenfibly  changed  within  it- 
felf,  without  the  aflent  of  the  fuperior.  2.  Becaufe  otherwife 
judgments  might  be  given  to  the  difadvantage  or  diminution  of 
the  fuperiority ;  or  to  make  the  dependence  to  be  only  of  the 
perfon  of  the  king,  and  not  of  the  crown  of  England d. 

With  regard  to  the  other  adjacent  iflands  which  are  fubjedl 
to  the  crown  of  Great  Britain,  fome  of  them  (as  the  ifle  of 
Wight,  of  Portland,  of  Thanet,  &c.)  are  comprized  within 
fome  neighbouring  county,  and  are  therefore  to  be  looked  upon 
as  annexed  to  the  mother  iiland,  and  part  of  the  kingdom  of 
England.  But  there  are  others,  which  require  a  more  particular 
confideration. 


c  This  was  law  in  the  time  of  Hen. VIII ;  divcrftty  of  courts ,  c.  bank  U  roy. 

as  appears  by  the  anticnt  book,  entituled,  d  Vaugh.  402. 
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And,  firfi:,  the  ifie  of  Man  is  a  diftindt  territory  from  Eng¬ 
land  and  is  not  governed  by  our  laws  ;  neither  doth  any  adt  of 
parliament  extend  to  it,  unlefs  it  be  particularly  named  therein  ; 
and  then  an  adt  of  parliament  is  binding  there®.  It  was  formerly 
a  fubordinate  feudatory  kingdom,  fubjedt  to  the  kings  of  Norway; 
then  to  king  John  and  Henry  III  of  England;  afterwards  to  the 
kings  of  Scotland ;  and  then  again  to  the  crown  of  England  : 
and  at  length  we  find  king  Henry  IV  claiming  the  ifiand  by  right 
of  conquefi: ;  and  difpofing  of  it  to  the  earl  of  Northumberland  ; 
upon  whofe  attainder  it  was  granted  (by  the  name  of  the  lordfhip 
of  Man)  to  fir  John  de  Stanley  by  letters  patent  7  Hen.  IV  f.  In 
his  lineal  defcendants  it  continued  for  eight  generations,  till  the 
death  of  Ferdinando  earl  of  Derby,  A.  D.  1594;  when  a  con- 
troverfy  arofe  concerning  the  inheritance  thereof,  between  his 
daughters  and  William  his  furviving  brother ;  upon  which,  and 
a  doubt  that  was  darted  concerning  the  validity  of  the  original 
patent  e,  the  ifiand  was  leifed  into  the  queen’s  hands,  and  after¬ 
wards  various  grants  were  made  of  it  by  king  James  the  firfi: ; 
all  which  being  expired  or  furrendered,  it  'was  granted  afrelh  in 
7  Jac.  I.  to  William  earl  of  Derby,  and  the  heirs,  male  of  his 
body;-  -with  remainder  to  his  heirs  general ;  which  grant  was  the 
next  year  confirmed  by  adt  of  parliament,  with  a  reftraint  of  the 
power  of  alienation  by  the  faid  earl  and  his  iffue  male.  On  the 
death  of  James  earl  of  Derby,  A.D.  1735?  the  male  line  of  earl 
William  failing,  the  duke  of  Atholl  fucceeded  to  the  ifiand  as  heir 
general  by  a  female  branch.  In  the  mean  time,  though  the  title 
of  king  had  long  been  difufed,  the  earls  of  Derby,  as  lords  of 
Man,  had  maintained  a  fort  of  royal  authority  therein ;  by  a f- 
fenting  or  diflenting  to  laws,  and  exercifing  an  appellate  jurifdic- 
tion.  Yet,  though  no  Englifii  writ,  or  procefs  from  the  courts 
of  Weftminfter,  was  of  any  authority  in  Man,  an  appeal  lay  from 
a  decree  of  the  lord  of  the  ifiand  to  the  king  of  Great  Britain  in 
council h.  But,  the  diftindt  jurifdidtion  of  this  little  fubordinate 

e  4  Inft.  284.  2  And.  1 16.  s  Camden.  Eliz.  A,  Z).  1 594. 
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royalty  being  found  inconvenient  for  the  purpofes  of  public  jus¬ 
tice,  and  for  the  revenue,,  (it  affording  a  commodious  ai'ylum  for 
debtors,  outlaws,  and  fmugglers)  authority  was  given  to  the  trea- 
fury  by  flatute  12  Geo.  I.  c.  28.  to  purchafe  the  interefi  of  the 
then  proprietors  for  the  ufe  of  the  crown  :  which  purchafe  was 
at  length  completed  in  the  year  1765,  and  confirmed  by  fla- 
tutes  5  Geo.  III.  c.  26  and  39. ‘whereby  the  whole  ifland  and 
all  it’s  dependencies,  fo  granted  as  aforefaid,  (except  the  landed 
property  of  the  Atholl  family,  their  manerial  rights  and  emolu¬ 
ments,  and  the  patronage  of  the  bifhoprick1  and  other  ecclefiafli- 
cal  benefices)  are  unalienably  veiled  in  the  crown,,  and  fubjedted 
to  the  regulations  of  the  Britifh  excife  and  cufloms. 

The  iflands  of  Jerfey,  Guernfey,  Sark,  Alderney*  and  their 
appendages,  were  parcel  of  the  duchy  of  Normandy,  and  were 
united  to  the  crown  of  England  by  the  firll  princes  of  the  Nor¬ 
man  line.  They  are  governed  by  their  own  laws,  which  are  for 
the  moll  part  the  ducal  cufloms  of  Normandy,  being  colledted 
in  an  antient  book  of  very  great  authority,  entituled,  le  grand 
coujlumier .  The  king’s  writ,  or  procefs  from  the  courts  of  Well- 
minfler,  is  there  of  no  force ;  but  his  commiffion  is.  They  are 
not  bound  by  common  adls  of  our  parliaments,  unlefs  particularly 
named  k.  All  caufes  are  originally  determined  by  their  own  offi¬ 
cers,  the  bailiffs  and  jurats  of  the  iflands ;  but  an  appeal  lies 
from  them  to  the  king  in  council,  in  the  lafl  refort. 

Besides  thefe  adjacent  iflands,  our  more  diflant  plantations 
in  America,  and  elfewhere,  are  alfo  in  fome  refpedts  fubjedl  to  the 
Englifh  laws.  Plantations,  or  colonies  in  diflant  countries,  are 
either  fitch  where  the  lands  are  claimed  by  right  of  occupancy 
only,  by  finding  them  defart  and  uncultivated,  and  peopling  them 
from  the  mother  country ;  or  where,  when  already  cultivated, 
they  have  been  either  gained  by  conquefl,  or  ceded  to  us  by  trea¬ 
ties.  And  both  thefe  rights  are  founded  upon  the  law  of  nature,, 

*  The  bifhoprick  of  Man,  or  Sodor,  or  of  York  b.y  ftatute  33  Hen,  VIII.  c.  31. 
Sodor  and  Man,  was  formerly  within  the  k  4  I lift,  286. 

province  of  Canterbury,  but  annexed  to  that 
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or  at  leaft  upon  that  of  nations.  But  there  is  a  difference  between 
thefe  two  fpecies  of  colonies,  with  refpedt  to  the  laws  by  which 
they  are  bound.  For  it  hath  been  held1,  that  if  an  uninhabited 
country  be  difcovered  and  planted  by  Englifli  fubjedts,  all  the 
Englifh  laws  then  in  being,  which  are  the  birthright  of  every 
fubjedt m,  are  immediately  there  in  force.  But  this  muft  be  un- 
derftood  with  very  many  and  very  great  reftridtions.  Such  colo- 
nifts  carry  with  them  only  fo  much  of  the  Englifli  law,  as  is  ap¬ 
plicable  to  their  own  fituation  and  the  condition  of  an  infant  co¬ 
lony  ;  fuch,  for  inftance,  as  the  general  rules  of  inheritance,  and 
of  protedtion  from  perfonal  injuries.  The  artificial  refinements 
and  diftindtions  incident  to  the  property  of  a  great  and  commer¬ 
cial  people,  the  laws  of  police  and  revenue,  (fuch  efpecially  as 
are  inforced  by  penalties)  the  mode  of  maintenance  for  the  efta- 
bliflied  clergy,  the  jurifdidtion  of  fpiritual  courts,  and  a  multi¬ 
tude  of  other  provifions,  are  neither  neceflary  nor  convenient  for 
them,  and  therefore  are  not  in  force.  What  fliall  be  admitted 
and  what  rejedted,  at  what  times,  and  under  what  reftridtions, 
muft,  in  cafe  of  difpute,  be  decided  in  the  firft  inftance  by  their 
own  provincial  judicature,  fubjedt  to  the  revifion  and  control  of 
the  king  in  council,  the  whole  of  their  conftitution  being  alfo 
liable  to  be  new-modelled  and  reformed,  by  the  general  fuper- 
intending  power  of  the  legiflature  in  the  mother  country.  But 
in  conquered  or  ceded  countries,  that  have  already  laws  of  their 
own,  the  king  may  indeed  alter  and  change  thofe  laws ;  but, 
till  he  does  adtually  change  them,  the  antient  laws  of  the  coun¬ 
try  remain,  unlefs  fuch  as  are  againft  the  law  of  God,  as  in  the 
cafe  of  an  infidel  country  n.  Our  American  plantations  are  prin¬ 
cipally  of  this  latter  fort,  being  obtained  in  the  laft  century  either 
by  right  of  conqueft  and  driving  out  the  natives  (with  what  na¬ 
tural  juftice  I  fliall  not  at  prefent  enquire)  or  by  treaties.  And 
therefore  the  common  law  of  England,  as  fuch,  has  no  allowance 
or  authority  there ;  they  being  no  part  of  the  mother  country, 
but  diftindl  (though  dependent)  dominions.  They  are  fubjedt 

1  Salk.  411.666.  *  7  Rep.  17.  Calvin’s  cafe.  Show.  Pari. 

w  2  P.  Wms.  75.  C.  31. 
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however  to  the  control  of  the  parliament ;  though  ( like  Ireland, 
Man,  and  the  reft)  not  bound  by  any  ails  of  parliament,  unlefs- 
particularly  named. 

With  refpedt  to  their  interior  polity,  our  colonies  are 
properly  of  three  forts,  i.  Provincial  eftabliihments,  the  con  - 
ftitutions  of  which  depend  on  the  refpeilive  commiftions  iflued 
by  the  crown  to  the  governors,  and  the  inftrudlions  which 
ufually  accompany  thofe  commiftions ;  under  the  authority  of 
which,  provincial  aflemblies  are  conftituted,  with  the  power  of 
making  local  ordinances,  not  repugnant  to  the  laws  of  England. 
2.  Proprietary  governments,  granted  out  by  the  crown  to  indi¬ 
viduals,  in  the  nature  of  feudatory  principalities,  with  all  the 
inferior  regalities,  and  fubordinate  powers  of  legiflation,  which 
formerly  belonged  to  the  owners  of  counties  palatine  :  yet  ftill 
with  thefe  exprefs  conditions,  that  the  ends  for  which  the  grant 
was  made  be  fubftantially  purfued,  and  that  nothing  be  attempt¬ 
ed  which  may  derogate  from  the  fovereignty  of  the  mother 
country.  3.  Charter  governments,  in  the  nature  of  civil  corpo¬ 
rations,  with  the  power  of  making  by-laws  for  their  own  inte¬ 
rior  regulation,  not  contrary  to  the  laws  of  England  ;  and  with 
fuch  rights  and  authorities  as  are  fpecially  given  them  in  their 
feveral  charters  of  incorporation.  The  form  of  government  in 
moft  of  them  is  borrowed  from  that  of  England.  They  have  a 
governor  named  by  the  king,  (or  in  fome  proprietary  colonies  by 
the  proprietor)  who  is  his  reprefentative  or  deputy.  They  have 
courts  of  juftice  of  their  own,  from  whofe  decifions  an  appeal 
lies  to  the  king  in  council  here  in  England.  Their  general  af- 
femblies  which  are  their  houfe  of  commons,  together  with  their 
council  of  ftate  being  their  upper  houfe,  with  the  concurrence 
of  the  king  or  his  reprefentative  the  governor,  make  laws  fuited 
to  their  own  emergencies.  But  it  is  particularly  declared  by  fta- 
tute  7  6c  8  W.  III.  c.  22.  that  all  laws,  by-laws,  ufages,  and 
cuftoms,  which  Ihall  be  in  practice  in  any  of  the  plantations, 
repugnant  to  any  law,  made  or  to  be  made  in  this  kingdom  re¬ 
lative  to  the  faid  plantations,  fliall  be  utterly  void  and  of  none 
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effedf.  And,  becaufe  feveral  of  the  colonies  had  claimed  the  foie 
and  exclufive  right  of  impofing  taxes  upon  themfelves,  the  fla- 
tute  6  Geo.  III.  c.  12.  expreflly  declares,  that  all  his  majefty’s 
colonies  and  plantations  in  America  have  been,  are,  and  of  right 
ought  to  be,  fubordinate  to  and  dependent  upon  the  imperial 
crown  and  parliament  of  Great  Britain ;  who  have  full  power 
and  authority  to  make  laws  and  ftatutes  of  fufhcient  validity  to 
bind  the  colonies  and  people  of  America,  fubjedts  of  the  crown 
of  Great  Britain,  in  all  cafes  whatfoever* 

These  are  the  feveral  parts  of  the  dominions  of  the  crown 
of  Great  Britain,  in  which  the  municipal  laws  of  England  are 
not  of  forcd  or  authority,  merely  as  the  municipal  laws  of  Eng¬ 
land.  Moft  of  them  have  probably  copied  the  fpirit  of  their  own 
law  from  this  original ;  but  then  it  receives  it’s  obligation,  and 
authoritative  force,  from  being  the  law  of  the  country. 

As  to  any  foreign  dominions  which  may  belong  to  the  perfon- 
of  the  king  by  hereditary  defcent,  by  purchafe,  or  other  acqui- 
fition,  as  the  territory  of  Hanover,  and  his  majefty’s  other  pro¬ 
perty  in  Germany ;  as  thefe  do  not  in  any  wife  appertain  to  the 
crown  of  thefe  kingdoms,  they  are  entirely  unconnedled  with  the 
laAvs  of  England,  and  do  not  communicate  with  this  nation  in- 
any  refpedt  whatfoever.  The  Engliih  legiflature  had  wifely  re¬ 
marked  the  inconveniences  that  had  formerly  refulted  from  do¬ 
minions  on  the  continent  of  Europe  ;  from  the  Norman  territory 
which  William  the  conqueror  brought  with  him,  and  held  in 
conjundlion  with  the  Englifh  throne ;  and  from  Anjou,  and  it’s 
appendages,  which  fell  to  Henry  the  fecond  by  hereditary  de¬ 
fcent.  They  had  feen  the  nation  engaged  for  near  four  hundred 
years  together  in  ruinous  wars  for  defence  of  thefe  foreign  domi¬ 
nions  ;  till,  happily  for  this  country,  they  were  loft  under  the- 
reign  of  Henry  the  fixth.  They  obferved  that,  from  that  time,  the 
maritime  interefts  of  England  were  better  underftood  and  more 
clofely  purfued  :  that,  in  confequence  of  this  attention,  the  na¬ 
tion,  as  foon  as  fhe  had  refted  from  her  civil  wars,  began  at  this 
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period  to  flourish  all  at  once;  and  became  much  more  coniider- 
able  in  Europe,  than  when  her  princes  were  pofleffed  of  a  larger 
territory,  and  her  counfels  diftradted  by  foreign  interefts.  This 
experience  and  thefe  confiderations  gave  birth  to  a  conditional 
claufe  in  the  adt 0  of  fettlement,  which  veiled  the  crown  in  his 
prefent  majefty’s  illuflrious  houfe,  “that  in  cafe  the  crown  and 
“  imperial  dignity  of  this  realm  fliall  hereafter  come  to  any  per- 
“  fon  not  being  a  native  of  this  kingdom  of  England,  this  nation 
“  fhall  not  be  obliged  to  engage  in  any  war  for  the  defence  of  any 
dominions  or  territories  which  do  not  belong  to  the  crown  of 
“  England,  without  confent  of  parliament.” 

W  e  come  now  to  conlider  the  kingdom  of  England  in  parti¬ 
cular,  the  diredt  and  immediate  fubjedlof  thofe  laws,  concerning 
which  we  are  to  treat  in  the  enftiing  commentaries.  And  this 
comprehends  not  only  Wales  and  Berwick,  of  which  enough  has 
been  already  faid,  but  alfo  part  of  the  fea.  The  main  or  high 
feas  are  part  of  the  realm  of  England,  for  thereon  our  courts  of 
admiralty  have  jurifdidtion,  as  will  be  (hewn  hereafter;  but  they 
are  not  fubjedl  to  the  common  law  p.  This  main  fea  begins  at 
the  low- water-mark.  But  between  the  high-water-mark,  and 
the  low-water-mark,  where  the  fea  ebbs  and  flows,  the  common 
law  and  the  admiralty  have  divifum  imperium ,  an  alternate  jurif¬ 
didtion  ;  one  upon  the  water,  when  it  is  full  fea ;  the  other  upon 
the  land,  when  it  is  an  ebb  q. 

The  territory  of  England  is  liable  to  two  divifions ;  the  one 
eccleflaftical,  the  other  civil. 

i.  The  eccleflaftical  divifion  is,  primarily,  into  two  provin¬ 
ces,  thofe  of  Canterbury  and  York.  A  province  is  the  circuit  of 
an  arch-bilhop’s  jurifdidtion.  Each  province  contains  divers  dio- 
cefes,  or  fees  of  fuffragan  bifhops ;  whereof  Canterbury  includes 
twenty  one,  and  York  three  :  befides  the  biflioprick  of  the  ifle 

0  Stat.  12  &  13  Will.  III.  c.  3.  <  Finch,  L.  78. 
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of  Man,  which  was  annexed  to  the  province  of  York  by  king 
Henry  VIII.  Every  diocefe  is  divided  into  archdeaconries,  whereof 
there  are  fixty  in  all ;  each  archdeaconry  into  rural  deanries, 
which  are  the  circuit  of  the  archdeacon’s  and  rural  dean’s  jurif- 
didtion,  of  whom  hereafter ;  and  every  deanry  is  divided  into 
pariffies r. 

A  PA  R  1  s  h  is  that  circuit  of  ground  in  which  the  fouls  un¬ 
der  the  care  of  one  parfon  or  vicar  do  inhabit.  Thefe  are  com¬ 
puted  to  be  near  ten  thoufand  in  number'.  How  antient  the  di- 
vifion  of  parishes  is,  may  at  prefent  be  difficult  to  afcertain ;  for 
it  feems  to  be  agreed  on  all  hands,  that  in  the  early  ages  of  chrif- 
tianity  in  this  ifland,  pariffies  were  unknown,  or  at  lead:  fignified 
the  fame  that  a  diocefe  does  now.  There  was  then  no  appro¬ 
priation  of  eccleliaftical  dues  to  any  particular  church  ;  but  every 
man  was  at  liberty  to  contribute  his  tithes  to  whatever  prieft  or 
church  he  pleafed,  provided  only  that  he  did  it  to  fome  :  or,  if 
he  made  no  fpecial  appointment  or  appropriation  thereof,  they 
were  paid  into  the  hands  of  the  biffiop,  whofe  duty  it  was  to 
diftribute  them  among  the  clergy  and  for  other  pious  purpofes 
according  to  his  own  difcretion  \ 

Mr  Camden  u  fays  England  was  divided  into  pariffies  by  arch- 
biffiop  Honorius  about  the  year  630.  Sir  Henry  Hobart  w  lays 
it  down  that  pariffies  were  firft  eredted  by  the  council  of  Lateran, 
which  was  held  A.D.  1179.  Each  widely  differing  from  the 
other,  and  both  of  them  perhaps  from  the  truth;  which  will 
probably  be  found  in  the  medium  between  the  two  extremes.  For 
Mr  Selden  has  clearly  ffiewn x,  that  the  clergy  lived  in  common 
without  any  divifion  of  pariffies,  long  after  the  time  mentioned 
by  Camden.  And  it  appears  from  the  Saxon  laws,  that  pariffies 
were  in  being  long  before  the  date  of  that  council  of  Lateran,  to 
which  they  are  afcribed  by  Hobart. 


r  Co.  Litt.  94. 
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W  e  find  the  diftindtion  of  pariffies,  nay  even  of  mother- 
churches,  fo  early  as  in  the  laws  of  king  Edgar,  about  the  year 
97 o.  Before  that  time  the  confecration  of  tithes  was  in  general 
arbitrary  •,  that  is,  every  man  paid  his  own  (as  was  before  ob- 
ferved)  to  what  church  or  pariffi  he  pleafed.  But  this  being  liable 
to  be  attended  with  either  fraud,  or  at  leaft  caprice,  in  the  per- 
fons  paying ;  and  with  either  jealoufies  or  mean  compliances  in 
fuch  as  were  competitors  for  receiving  them  ;  it  was  now  ordered 
by  the  law  of  king  Edgar y,  that  “ dentur  omnes  decimae  primariae 
“  ccclejiae  ad  quam  parochia  pertinet."  However,  if  any  thane,  or 
great  lord,  had  a  church  within  his  own  demefnes,  diftindt  from 
the  mother-church,  in  the  nature  of  a  private  chapel ;  then, 
provided  fuch  church  had  a  coemitery  or  confecrated  place  of  bu¬ 
rial  belonging  to  it,  he  might  allot  one  third  of  his  tithes  for  the 
maintenance  of  tlie  officiating  minifter  :  but,  if  it  had  no  coemi¬ 
tery,  the  thane  mull  himfelf  have  maintained  his  chaplain  by 
fome  other  means ;  for  in  fuch  cafe  all  his  tithes  were  ordained 
to  be  paid  to  the  primariae  ecclejiae  or  mother-church  z. 

This  proves  that  the  kingdom  was  then  univerfally  divided 
into  pariffies ;  which  divifion  happened  probably  not  all  at  once, 
but  by  degrees.  For  it  feems  pretty  clear  and  certain  that  the 
boundaries  of  pariffies  were  originally  afcertained  by  thofe  of  a 
manor  or  manors  :  fince  it  very  feldom  happens  that  a  manor  ex¬ 
tends  itfelf  over  more  pariffies  than  one,  though  there  are  often 
many  manors  in  one  pariffi.  The  lords,  as  chrifiianity  fpread  it¬ 
felf,  began  to  build  churches  upon  their  own  demefnes  or  waftes, 
to  accommodate  their  tenants  in  one  or  two  adjoining  lordfhips; 
and,  -in  order  to  have  divine  fervice  regularly  performed  therein, 
obliged  all  their  tenants  to  appropriate  their  tithes  to  the  mainte¬ 
nance  of  the  one  officiating  minifter,  inftead  of  leaving  them  at 
liberty  to  distribute  them  among  the  clergy  of  the  diocefe  in  ge¬ 
neral  :  and  this  tradl  of  land,  the  tithes  whereof  were  fo  appro- 

z  Ibid  c.  2.  See  alfo  the  laws  of  king 
Canute,  c.  ti.  about  the  year  1030. 
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priated,  formed  a  diftindt  parifli.  Which  will  well  enough  account 
for  the  frequent  intermixture  of  parishes  one  with  another.  For 
if  a  lord  had  a  parcel  of  land  detached  from,  the  main  of  his 
eftate,  but  not  fufficient  to  form  a  parifli  of  itfelf,  it  was  natural 
for  him  to  endow  his  newly  eredted  church  with  the  tithes  of 
thofe  disjointed  lands  j  efpecially  if  no  church  was  then  built  in 
any  lordfhip  adjoining  to  thofe  out-lying  parcels. 

Thus  parillies  were  gradually  formed,  and  parilh  churches 
endowed  with  the  tithes  that  arofe  within  the  circuit  aligned. 
But  fome  lands,  either  becaufe  they  were  in  the  hands  of  irre¬ 
ligious  and  carelefs  owners,  or  were  fituate  in  forefts  and  defart 
places,  or  for  other  now  unfearchable  reafons,  were  never  uni¬ 
ted  to  any  parifli,  and  therefore  continue  to  this  day  extraparo- 
chial ;  and  their  tithes  are  now  by  immemorial  cuftom  payable 
to  the  king  inftead  of  the  bifhop,  in  trufl  and  confidence  that  he 
will  diftribute  them,  for  the  general  good  of  the  church  a :  yet 
extraparochial  waftes  and  marfli-lands,  when  improved  and 
drained,  are  by  the  ftatute  17  Geo.  II.  c.  37.  'to  be  affeffed  to  all 
parochial  rates  in  the  parifli  next  adjoining.  And  thus  much  for 
the  ecclefiaftical  divifion  of  this  kingdom. 

2.  Th  e  civil  divifion  of  the  territory  of  England  is  into  coun¬ 
ties,  of  thofe  counties  into  hundreds,  of  thofe  hundreds  into  ti- 
things  or  towns.  Which  divifion,  as  it  now  Hands,  feems  to  owe 
it’s  original  to  king  Alfred ;  who,  to  prevent  the  rapines  and  dis¬ 
orders  which  formerly  prevailed  in  the  realm,  inftituted  tithings ; 
fo  called,  from  the  Saxon,  becaufe  ten  freeholders  with  their  fa¬ 
milies  compofed  one.  Thefe  all  dwelt  together,  and  were  fureties 
or  free  pledges  to  the  king  for  the  good  behaviour  of  each  other ; 
and,  if  any  offence  was  committed  in  their  diftridl,  they  were 
bound  to  have  the  offender  forthcoming  b.  And  therefore  an- 


a  2  Inft.  647.  2  Rep.  44.  Cro.  Eliz.  512.  “ ftatu  firmijjimo  fujliventur  ;  — quae  hoc  mod* 

b  Fief,  1.47.  This  the  laws  of  king  Ed-  <ljiebat>  quod  fub  decennali  fidejuffiont  debe - 
ward  the  confeflor,  c,  20.  very  juftly  intitle  “  bant  ejje  unvverfi ,  &c.” 
ie  Jttmma  et  maxima  fecuritas ,  per  qnarn  omncs 
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tiently  no  man  was  fuffered  to  abide  in  England  above  forty  days, 
unlefs  he  were  enrolled  in  fome  tithing  or  decennary0.  One  of 
the  principal  inhabitants  of  the  tithing  is  annually  appointed  to 
preiide  over  the  reft,  being  called  the  tithing-man,  the  head- 
borough,  (words  which  fpeak  their  own  etymology)  and  in  fome 
countries  the  borfholder,  or  borough’s-ealder,  being  fuppofed  the 
difcreeteft  man  in  the  borough,  town,  or  tithing d. 


Ti  t  h  i  n  g  s,  towns,  or  vills,  are  of  the  fame  fignification  in 
law  }  and  are  faid  to  have  had,  each  of  them,  originally  a  church 
and  celebration  of  divine  fervice,  facraments,  and  burials  e  : 
though  that  feems  to  be  rather  an  ecclefiaftical,  than  a  civil  dif- 
tinCtion.  The  word  town  or  vill  is  indeed,  by  the  alteration  of 
times  and  language,  now  become  a  generical  term,  comprehend¬ 
ing  under  it  the  feveral  fpecies  of  cities,  boroughs,  and  common 
towns.  A  city  is  a  town  incorporated,  which  is  or  hath  been 
the  fee  of  a  bilhop  ;  and  though  the  biflioprick  be  diilolved,  as 
at  Weftminfter,  yet  ftill  it  remaineth  a  city  f.  A  borough  is  now 
underftood  to  be  a  town,  either  corporate  or  not,  that  fendeth 
burgefles  to  parliament8.  Other  towns  there  are,  to  the  num¬ 
ber  fir  Edward  Coke  fays h  of  8803,  which  are  neither  cities 
nor  boroughs ;  fome  of  which  have  the  privileges  of  markets, 
and  others  not ;  but  both  are  equally  towns  in  law.  To  feveral 
of  thefe  towns  there  are  fmall  appendages  belonging,  called  ham¬ 
lets  ;  which  are  taken  notice  of  in  the  ftatute  of  Exeter1,  which 
makes  frequent  mention  of  entire  vills,  demi-vills,  and  hamlets. 
Entire  vills  lir  Henry  Spelman  k  conjectures  to  have  confifted  of 
ten  freemen,  or  frank-pledges,  demi-vills  of  five,  and  hamlets  of 
lefs  than  five.  Thefe  little  collections  of  houfes  are  fometimes 
under  the  fame  adminiftration  as  the  town  itfelf,  fometimes  go¬ 
verned  by  feparate  officers ;  in  which  laft  cafe  they  are,  to  fome 
purpofes  in  law,  looked  upon  as  diftinCt  townfhips.  Thefe  towns. 


c  Mirr.  c.  i.  §.  3. 
d  Finch.  L.  S. 
e  1  Inft.  1 1 5. 
f  Co.  Litt.  109. 


s  Litt.  §.  164. 
h  1  In ft. 1 16. 

*  14  Edw.  I. 
k  GlofT.  274. 
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as  was  before  hinted,  contained  each  originally  but  one  parifh, 
and  one  tithing ;  though  many  of  them  now,  by  the  encreafe 
of  inhabitants,  are  divided  into  feveral  parifhes  and  tithings : 
and,  fometimes,  where  there  is  but  one  parifh  there  are  two  or 
more  vills  or  tithings. 

As  ten  families  of  freeholders  made  up  a  town  or  tithing,  fo 
ten  tithings  compofed  a  fuperior  divifion,  called  a  hundred,  as 
confifting  of  ten  times  ten  families.  The  hundred  is  governed  by 
an  high  conftable  or  bailiff,  and  formerly  there  was  regularly  held 
in  it  the  hundred  court  for  the  trial  of  caufes,  though  now  fallen 
into  difufe.  In  fome  of  the  more  northern  counties  thefe  hun¬ 
dreds  are  called  wapentakes '. 

The  fubdivifion  of  hundreds  into  tithings  feems  to  be  moft 
peculiarly  the  invention  of  Alfred  :  the  inftitution  of  hundreds 
themfelves  he  rather  introduced  than  invented.  For  they  feem 
to  have  obtained  in  Denmark m:  and  we  find  that  in  France  a 
regulation  of  this  fort  was  made  above  two  hundred  years  before ; 
fet  on  foot  by  Clotharius  and  Childebert,  with  a  view  of  obliging 
each  diftridt  to  anfwer  for  the  robberies  committed  in  it’s  own 
divifion.  Thefe  divifions  were,  in  that  country,  as  well  military 
as  civil }  and  each  contained  a  hundred  freemen';  who  were  fub- 
jedt  to  an  officer  called  the  centenarius ;  a  number  of  which  ccn- 
tenarii  were  themfelves  fubjedt  to  a  fuperior  officer  called  the 
count  or  cotnes n.  And  indeed  fomething  like  this  inftitution  of 
hundreds  may  be  traced  back  as  far  as  the  antient  Germans,  from 
whom  were  derived  both  the  Franks  who  became  mafters  of  Gaul, 
and  the  Saxons  who  fettled  in  England :  for  both  the  thing  and 
the  name,  as  a  territorial  aflemblage  of  perfons,  from  which  af¬ 
terwards  the  territory  itfelf  might  probably  receive  it’s  denomi¬ 
nation,  were  well  known  to  that  warlike  people.  <e  Centeni  ex 
“Jingulis  pagis  funt ,  idque  ipfum  inter  fuos  vocantur ;  ct  quod  primo 
“  numerus  fait,  jam  nomen  et  honor  eft  °.” 

1  Seld.  in  Fortefc.  c.  24.  n  Montefq.  Sp.  L.  30.  17. 

m  Seld.  tit.  of  hon.  2.  3.  0  Tacit,  de  morib.  German.  6. 
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An  indefinite  number  of  thefe  hundreds  make  up  a  county  or 
fhire.  Shire  is  a  Saxon  word  fignifying  a  divifion  j  but  a  county, 
comitatus ,  is  plainly  derived  from  comes,  the  count  of  the  Franks ; 
that  is,  the  earl,  or  alderman  (as  the  Saxons  called  him)  of  the 
fhire,  to  whom  the  government  of  it  was  intruded.  This  he 
ufually  exercifed  by  his  deputy,  ftill  called  in  Latin  vice-comes, 
and  in  Englifli  the  fheriff,  fhrieve*  or  (hire-reeve,  fignifying' the 
officer  of  the  (hire ;  upon  whom  by  procefs  of  time  the  civil  ad- 
miniftration  of  it  is  now  totally  devolved.  In  fome  counties  there 
is  an  intermediate  divifion,  between  the  fhire  and  the  hundreds, 
as  lathes  in  Kent,  and  rapes  in  Suffex,  each  of  them  containing 
about  three  or  four  hundreds  apiece.  Thefe  had  formerly  their 
lathe-reeves  and  rape-reeves,  adding  in  fubordination  to  the  ffiire- 
reeve.  Where  a  county  is  divided  into  three  of  thefe  intermediate 
jurisdictions,  they  are  called  trithings p,  which  were  antiently 
governed  by  a  trithing-reeve.  Thefe  trithings  hill  fubfifl  in  the 
large  county  of  York,  where  by  an  eafy  corruption  they  are  de¬ 
nominated  ridings ;  the  north,  the  eaft,  and  the  weft-riding.. 
The  number  of  counties  in  England  and  Wales  have  been  diffe¬ 
rent  at  different  times:  at  prefent  there  are  forty  in. England, 
and  twelve  in  Wales. 

Three  of  thefe  counties,  Chefter,  Durham,  and  Lancafter, 
are  called  counties  palatine.  The  two  former  are  fuch  by  pre¬ 
scription,  or  immemorial  cullom;  or,  at  leaft  as  old  as  the  Nor¬ 
man  conqueft q :  the  latter  was  created  by  king  Edward  III,  in 
favour  of  Henry  Plantagenet,  firft  earl  and  then  duke  of  Lancafter, 
whofe  heirefs  John  of  Gant  the  king’s  fon  had  married ;  and  after¬ 
wards  confirmed  in  parliament,  to  honour  John  of  Gant  himfelf, 
whom,  on  the  death  of  his  father-in-law,  he  had  alfo  created 
duke  of  Lancafter1.  Counties  palatine  are  fo  called  a  falatio  •, 
becaufe  the  owners  thereof,  the  earl  of  Chefter,  the  bifhop  of 
Durham,  and  the  duke  of  Lancafter,  had  in  thofe  counties  jura 

p  LL.  Ed<iv.  r.  3 4.  r  Plowd.  215. 

^  Seld.  tit.  hon.  2.  5.  8. 
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regalia,  as  fully  as  the  king  hath  in  his  palace ;  regale m  potejla- 
tem  in  omnibus,  as  Bradton  expreffes  its.  They  might  pardon  trea- 
fons,  murders,  and  felonies ;  they  appointed  all  judges  and  juf- 
tices  of  the  peace ;  all  writs  and  indictments  ran  in  their  names,, 
as  in,  other  counties  in  the  king’s ;  and  all  offences  were  faid  to 
be  done  againft  their  peace,  and  not,  as  in  other  places,  contra 
pacem  domini  regis c.  And  indeed  by  the  antient  law,  in  all  pecu¬ 
liar  jurifdiCtions,  offences  were  faid  to  be  done  againft  his  peace 
in  whofe  court  they  were  tried  -,  in  a  court  leet,  contra  pacem  do- 
mini  ',  in  the  court  of  a  corporation,  contra  pacem  ballivorum  •,  in 
the  fheriff’s  court  or  tourn,  contra  pacem  vice-comitis u.  Thefe 
palatine  privileges  were  in  all  probability  originally  granted  to  the 
counties  of  Chefter  and  Durham,  becaufe  they  bordered  upon 
enemies  countries,  Wales  and  Scotland  ;  in  order  that  the  owners, 
being  encouraged  by  fo  large  an  authority,  might  be  the  more 
watchful  in  it’s  defence  •,  and  that  the  inhabitants,  having  juftice 
adminiftered  at  home,  might  not  be  obliged  to  go  out  of  the 
county,  and  leave  it  open  to  the  enemies  incurfions.  And  upon 
this  account  alfo  there  were  formerly  two  other  counties  palatine, 
Pembrokefhire  and  Hexhamfhire,  the  latter  now  united  with 
Northumberland  :  but  thefe  were  abolillied  by  parliament,  the 
former  in  27  Hen.  VIII,  the  latter  in  14  Eliz.  And  in 
27Hen.VIII  likewife,  the  powers  before-mentioned' of  owners 
of  counties  palatine  were  abridged  ;  the  realon  for  their  conti¬ 
nuance  in  a  manner  ceafing  :  though  ftill  all  writs  are  witneffed 
in  their  names,  and  all  forfeitures  for  treafbn  by  the  common 
law  accrue  to  them  w. 

O  f  thefe  three,  the  county  of  Durham  is  now  the  only  one 
remaining  in  the  hands  of  a  fubjedl.  For  the  earldom  of  Chefter, 
as  Camden  teftifies,  was  united  to  the  crown  by  Henry  III,  and 
has  ever  fince  given  title  to  the  king’s  eldeft  fon.  And  the  county 
palatine,  or  duchy,  of  Lancafter  was  the  property  of  Henry  of 
Bolinbroke,  the  fon  of  John  of  Gant,  at  the  time  when  he  wrefted 


5  /.  3.  c.  8.  §.4. 
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the  crown  from  king  Richard  II,  and  afiumed  the  title  of  Henry  IV. 
But  he  was  too  prudent  to  fuffer  this  to  be  united  to  the  crown, 
left,  if  he  loft  one,  he  fhould  lofe  the  other  alfo.  For,  as  Plow- 
den*  and  fir  Edward  Cokey  obferve,  “he  knew  he  had  the 
“  duchy  of  Lancafter  by  fure  and  indefeafible  title,  but  that  his 
“  title  to  the  crown  was  not  fo  allured  :  for  that  after  the  deceafe 
“  of  Richard  II  the  right  of  the  crown  was  in  the  heir  of  Lionel 
“  duke  of  Clarence,  J'econd  fon  of  Edward  III ;  John  of  Gant, 
“  father  to  this  Henry  IV,  being  but  the  fourth  Sow."  And  there¬ 
fore  he  procured  an  aft  of  parliament,  in  the  firft  year  of  his 
reign,  to  keep  it  diflinft  and  feparate  from  the  crown,  and  fo  it 
defcended  to  his  fon,  and  grandfon,  Henry  V,  and  Henry  VI. 
Henry  VI  being  attainted  in  i  Edw.  IV,  this  duchy  was  declared 
in  parliament  to  have  become  forfeited  to  the  crown  %  and  at  the 
fame  time  an  aft  was  made  to  keep  it  flill  dilfinft  and  feparate 
from  other  inheritances  of  the  crown.  And  in  i  Hen. VII  another 
aft  was  made  to  veft  the  inheritance  thereof  in  Henry  VII  and 
his  heirs  ;  and  in  this  Rate,  fay  fir  Edward  Coke3  and  Lambardb, 
viz.  in  the  natural  heirs  or  pofterity  of  Henry  VII,  did  the  right 
of  the  duchy  remain  to  their  days  ;  a  feparate  and  dilfinft  inhe¬ 
ritance  from  that  of  the  crown  of  England  c. 

The  ifle  of  Ely  is  not  a  county  palatine,  though  fometimes 
erroneoufly  called  fo,  but  only  a  royal  franchife  ;  the  billiop 
having,  by  grant  of  king  Henry  the  firft,  jura  regalia  within  the 
iile  of  Ely,  and  thereby  he  exercifes  a  jurifdiftidn  over  all  caules, 
as  well  criminal,  as  civil d. 


*  215. 

y  4  Ind.  205. 

2  iVentr.  155. 

a  4  Inft.  206. 

b  Archeion.  233. 

c  If  this  notion  of  Lambard  and  Coke 
be  well  founded,  (which  is  not  altogether 
certain  )  it  might  have  become  a  very  cu¬ 
rious  quedion  at  the  time  of  the  revolution 
in  1688,  in  whom  the  right  of  the  duchy 


remained  after  king  James’s  abdication. 
The  attainder  indeed  of  the  pretended 
piince  of  Wales  (by  Ik.tute  13W.III.  c.3.) 
has  now  put  the  matter  out  of  doubt.  And 
yet,  to  give  that  attainder  it’s  full  force  in 
this  refpeft,  the  obj'edtof  it  mud  have  been 
fuppofed  legitimate,  clfe  he  had  no  intered 
to  forfeit. 
d  4  Ind.  220. 


There 


§.  4*  Laws  u/  England.  ng 

There  are  alfo  counties  corporate',  which  are  certain  cities 
and  towns,  fome  with  more,  fome  with  lefs  territory  annexed 
to  them ;  to  which  out  of  fpecial  grace  and  favour  the  kings  of 
England  have  granted  to  be  counties  of  themfelves,  and  not 
to  be  comprized  in  any  other  county ;  but  to  be  governed  by 
their  own  fheriffs  and  other  magiffcrates,  fo  that  no  officers  of 
the  county  at  large  have  any  power  to  intermeddle  therein. 
Such  are  London,  York,  Briftol,  Norwich,  Coventry,  and  many 
others.  And  thus  much  of  the  countries  fubjedt  to  the  laws  of 
England. 
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Book  the  first. 


Of  the  RIGHTS  of  PERSONS. 


Chapter  the  first. 

Of  the  absolute  RIGHTS  of  INDIVIDUALS. 


TH  E  objects  of  the  laws  of  England  are  fo  very 
numerous  and  extenfive,  that,  in  order  to  conlider 
them  with  any  tolerable  eafe  and  perfpicuity,  it  will 
be  neceflary  to  diftribute  them  methodically,  under 
proper  and  diftinCt  heads  ■,  avoiding  as  much  as  polTible  divifions 
too  large  and  comprehenfive  on  the  one  hand,  and  too  trifling 
and  minute  on  the  other ;  both  of  which  are  equally  productive 
of  confulion. 
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Now,  as  municipal  law  is  a  rule  of  civil  condudt,  command¬ 
ing  what  is  right,  and  prohibiting  what  is  wrong;  or,  as  Cicero1, 
and  after  him  our  Bradton b,  have  exprefled  it,  fan&io  jujla,  jubens 
bonejla  et  prohibens  contraria ;  it  follows,  that  the  primary  and 
principal  objects  of  the  law  are  rights,  and  wrongs.  In 
the  profecution  therefore  of  thefe  commentaries,  I  fliall  follow 
this  very  limple  and  obvious  divifion ;  and  fliall  in  the  firfl  place 
confider  the  rights  that  are  commanded,  and  fecondly  the  wrongs 
that  are  forbidden  by  the  laws  of  England. 

Rights  are  however  liable  to  another  fubdivifion  ;  being 
either,  firfl,  thole  which  concern  and  are  annexed  to  the  perfons 
of  men,  and  are  then  called  jura  perfonarum  or  the  rights  of  per¬ 
fons  ;  or  they  are,  fecondly,  fuch  as  a  man  may  acquire  over  exter¬ 
nal  objedts,  or  things  unconnected  with  his  perfon,  which  are 
Riled  jura  rerum  or  the  rights  of  things.  Wrongs  alfo  are  divifible 
into,  firfl,  private  wrongs,  which,  being  an  infringement  merely 
of  particular  rights,  concern  individuals  only,  and  are  called  civil 
injuries  ;  and  fecondly,  public  wrongs ,  which,  being  a  breach  of 
general  and  public  rights,  affedt  the  whole  community,  and  are 
called  crimes  and  mifdemefnors. 

9 

The  objedfs  of  the  laws  of  England  falling  into  this  fourfold 
divifion,  the  prefent  commentaries  will  therefore  conliR  of  the 
four  following  parts  :  i.  The  rights  of  perfons ;  with  the  means 
whereby  fuch  rights  may  be  either  acquired  or  loR.  2.  The  rights 
of  things ;  with  the  means  alfo  of  acquiring  and  lofing  them. 
3.  Private  wrongs,  or  civil  injuries;  with  the  means  of  redreRing 
them  by  law.  4.  Public  wrongs,  or  crimes  and  mifdemefnors ; 
with  the  means  of  prevention  and  puriifhment. 

We  are  now,  firft,  to  confider  the  rights  of  perfons-,  with 
the  means  of  acquiring  and  lofing  them. 

*  11  Philipp.  12.  *  /.  I.  C.  3. 
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Now  the  rights  of  perfons  that  are  commanded  to  be  obfer- 
ved  by  the  municipal  law  are  of  two  forts ;  firft,  fuch  as  are  due 
from  every  citizen,  which  are  ufually  called  civil  duties ;  and, 
fecondly,  fuch  as  belong  to  him,  which  is  the  more  popular  ac¬ 
ceptation  of  rights  or  jura.  Both  may  indeed  be  comprized  in 
this  latter  divifion  j  for,  as  all  focial  duties  are  of  a  relative  na¬ 
ture,  at  the  fame  time  that  they  are  due  from  one  man,  or  fet  of 
men,  they  muft  alfo  be  due  to  another.  But  I  apprehend  it  will 
be  more  clear  and  eafy,  to  confider  many  of  them  as  duties  re¬ 
quired  from,  rather  than  as  rights  belonging  to,  particular  per¬ 
fons.  Thus,  for  instance,  allegiance  is  ufually,  and  therefore  mod; 
eafily,  confidered  as  the  duty  of  the  people,  and  protection  as  the 
duty  of  the  magistrate ;  and  yet  they  are,  reciprocally,  the  rights 
as  w'ell  as  duties  of  each  other.  Allegiance  is  the  right  of  the 
magiltrate,  and  protection  the  right  of  the  people. 

Persons  alfo  are  divided  by  the  law  into  either  natural  per¬ 
fons,  or  artificial.  Natural  perfons  are  fuch  as  the  God  of  nature 
formed  us  ;  artificial  are  fuch  as  are  created  and  devifed  by  human 
laws  for  the  purpofes  of  fociety  and  government  j  which  are  call¬ 
ed  corporations  or  bodies  politic. 

The  rights  of  perfons  confidered  in  their  natural  capacities 
are  alfo  of  two  forts,  abfolutc,  and  relative.  Abfolute,  which 
are  fuch  as  appertain  and  belong  to  particular  men,  merely  as  in¬ 
dividuals  or  fingle  perfons :  relative,  which  are  incident  to  them 
as  members  of  fociety,  and  {landing  in  various  relations  to  each 
other.  The  firft,  that  is,  abfolute  rights,  will  be  the  fubjeCl  of 
the  prefent  chapter. 

By  the  abfolute  fights  of  individuals  we  mean  thofe  which 
are  fo  in  their  primary  and  ftridfeft  fenfe ;  fuch  as  would  belong 
to  their  perfons  merely  in  a  flate  of  nature,  and  which  every  man 
is  intitled  to  enjoy  whether  out  of  fociety  or  in  it.  But  with  re¬ 
gard  to  the  abfolute  duties ,  which  man  is  bound  to  perform  con- 
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fidered  as  a  mere  individual,  it  is  not  to  be  expected  that  any  hu¬ 
man  municipal  laws  fhould  at  all  explain  or  enforce  them.  For 
the  end  and  intent  of  fuch  laws  being  only  to  regulate  the  beha¬ 
viour  of  mankind,  as  they  are  members  of  fociety,  and  {land  in 
various  relations  to  each  other,  they  have  confequently  no  bufi- 
nefs  or  concern  with  any  but  focial  or  relative  duties.  Let  a  man 
therefore  be  ever  fo  abandoned  in  his  principles,  or  vitious  in  his 
practice,  provided  he  keeps  his  wickednefs  to  himfelf,  and  does 
not  offend  againfl  the  rules  of  public  decency,  he  is  out  of  the 
reach  of  human  laws.  But  if  he  makes  his  vices  public,  though 
they  be  fuch  as  feem  principally  to  affedt  himfelf,  (as  drunken- 
nefs,  or  the  like)  they  then  become,  by  the  bad  example  they 
fet,  of  pernicious  effedts  to  fociety ;  and  therefore  it  is  then  the 
bufinel's  of  human  laws  to  corredt  them.  Here  the  circumflance 
of  publication  is  what  alters  the  nature  of  the  cafe.  Public  fo- 
briety  is  a  relative  duty,  and  therefore  enjoined  by  our  laws ; 
private  fobriety  is  an  abfolute  duty,  which,  whether  it  be  per¬ 
formed  or  not,  human  tribunals  can  never  know ;  and  therefore 
they  can  never  enforce  it  by  any  civil  fandtion.  But,  with  refpedt 
to  rights ,  the  cafe  is  different.  Human  laws  define  and  enforce 
as  well  thofe  rights  which  belong  to  a  man  confidered  as  an  in¬ 
dividual,  as  thofe  which  belong  to  him  confidered  as  related  to 
others. 

For  the  principal  aim  of  fociety  is  to  protedt  individuals  in 
the  enjoyment  of  thofe  abfolute  rights,  which  were  veiled  in 
them  by  the  immutable  laws  of  nature  but  which  could  not  be 
preferred  in  peace  without  that  mutual  afliflance  and  intercourfe, 
which  is  gained  by  the  inflitution  of  friendly  and  focial  commu¬ 
nities.  Hence  it  follows,  that  the  firft  and  primary  end  of  human 
laws  is  to  maintain  and  regulate  thefe  abfolute  rights  of  indivi¬ 
duals.  Such  rights  as  are  focial  and  relative  refult  from,  and  are 
pofterior  to,  the  formation  of  dates  and  focieties  :  fo  that  to 
maintain  and  regulate  thefe  is  clearly  a  fubfequent  confideration. 
And  therefore  the.  principal  view  of  human  laws  is,  or  ought  al¬ 
ways  to  be,  to  explain,  protedt,  and  enforce  fuch  rights  as  are 
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abfolute,  which  in  themfelves  are  few  and  fimple  ;  and,  then, 
fuch  rights  as  are  relative,  which  ariling  from  a  variety  of  con¬ 
nexions,  will  be  far  more  numerous  and  more  complicated.  Thefe 
will  take  up  a  greater  fpace  in  any  code  of  laws,  and  hence 
may  appear  to  be  more  attended  to,  though  in  reality  they  are 
not,  than  the  rights  of  the  former  kind.  Let  us  therefore  pro¬ 
ceed  to  examine  how  far  all  laws  ought,  and  how  far  the  laws  of 
England  a<5lually  do,  take  notice  of  thefe  abfolute  rights,  and 
provide  for  their  lafting  fecurity. 

The  abfolute  rights  of  man,  confidered  as  a  free  agent,  en¬ 
dowed  with  difcernment  to  know  good  from  evil,  and  with  power 
of  choofing  thofe  meafures  which  appear  to  him  to  be  molt  de- 
firable,  are  ufually  fummed  up  in  one  general  appellation,  and 
denominated  the  natural  liberty  of  mankind.  This  natural  liberty 
confifts  properly  in  a  power  of  acting  as  one  thinks  fit,  without 
any  reilraint  or  control,  unlefs  by  the  law  of  nature  ;  being  a 
right  inherent  in  us  by  birth,  and  one  of  the  gifts  of  God  to  man 
at  his  creation,  when  he  endued  him  with  the  faculty  of  free¬ 
will.  But  every  man,  when  he  enters  into  fociety,  gives  up  a  part 
of  his  natural  liberty,  as  the  price  of  fo  valuable  a  purchafc  ;  and, 
in  eonfideration  of  receiving  the  advantages  of  mutual  commerce, 
obliges  himfelf  to  conform  to  thofe  laws,  which  the  community 
has  thought  proper  to  eftablifh.  And  this  fpecies  of  legal  obe¬ 
dience  and  conformity  is  infinitely  more  defirable,  than  that  wild 
and  favage  liberty  which  is  facrificed  to  obtain  it.  For  no  man, 
that  conliders  a  moment,  would  with  to  retain  the  abfolute  and 
uncontroled  power  of  doing  whatever  he  pleafes ;  the  confequence 
of  which  is,  that  every  other  man  would  alfo  have  the  fame 
power;,  and  then  there  would  be  no  fecurity  to  individuals  in 
any  of  the  enjoyments  of  life.  Political  therefore,  or  civil,  li-  !- 
berty,  which  is  that  of  a  member  of  fociety,  is  no  other  than 
natural  liberty  fo  far  retrained  by  human  laws  (and  no  farther)  as 
is  neceiTary  and  expedient  for  the  general  advantage  of  the  pub¬ 
lic  c.  Hence  we  may  collect  that  the  law,  which  retrains  a 
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man  from  doing  mifchief  to  his  fellow  citizens,  though  it  dimi- 
niilies  the  natural,  increafes  the  civil  liberty  of  mankind  :  but 
every  wanton  and  caufelefs  reftraint  of  the  will  of  the  fubjedt, 
whether  pradticed  by  a  monarch,  a  nobility,  or  a  popular  affem- 
bly,  is  a  degree  of  tyranny.  Nay,  that  even  laws  themfelves, 
whether  made  with  or  without  our  confent,  if  they  regulate  and 
conftrain  our  condudt  in  matters  of  mere  indifference,  without 
any  good  end  in  view,  are  laws  deftrudtive  of  liberty  :  whereas  if 
any  public  advantage  can  arife  from  obferving  fuch  precepts,  the 
control  of  our  private  inclinations,  in  one  or  two  particular  points, 
will  conduce  to  preferve  our  general  freedom  in  others  of  more 
importance  j  by  fupporting  that  ftate,  of  fociety,  which  alone  can 
fecure  our  independence.  Thus  the  ftatute  of  king  Edward  IV d, 
which  forbad  the  fine  gentlemen  of  thofe  times  (under  the  de¬ 
gree  of  a  lord)  to  wear  pikes  upon  their  fhoes  or  boots  of  more 
than  two  inches  in  length,  was  a  law  that  favoured  of  oppreflion  ; 
becaufe,  however  ridiculous  the  fafliion  then  in  ufe  might  appear, 
the  retraining  it  by  pecuniary  penalties  could  ferve  no  purpofe  of 
common  utility.  But  the  ftatute  of  king  Charles  IIC,  which  pre- 
l'cribes  a  thing  feemingly  as  indifferent ;  viz.  a  drefs  for  the  dead, 
who  are  all  ordered  to  be  buried  in  woollen  ;  is  a  law  confiftent 
with  public  liberty,  for  it  encourages  the  ftaple  trade,  on  which 
in  great  meafure  depends  the  univerfal  good  of  the  nation.  So 
that  laws,  when  prudently  framed,  are  by  no  means  fubverfive 
but  rather  introdudtive  of  liberty ;  for  (as  Mr  Locke  has  well  ob- 
fervedf)  where  there  is  no  law,  there  is  no  freedom.  But  then, 
on  the  other  hand,  that  conftitution  or  frame  of  government, 
that  fyftern  of  laws,  is  alone  calculated  to  maintain  civil  liberty, 
which  leaves  the  fubjedt  entire  mafter  of  his  own  condudt,  ex¬ 
cept  in  thofe  points  wherein  the  public  good  requires  fome  direc¬ 
tion  or  reftraint. 

The  idea  and  pradtice  of  this  political  or  civil  liberty  flourith 
in  their  higheft  vigour  in  thefe  kingdoms,  where  it  falls  little 
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fhort  of  perfection,  and  can  only  be  loft  or  deftroyed  by  the  folly 
or  demerits  of  it’s  owner :  the  legifiature,  and  of  courfe  the 
laws  of  England,  being  peculiarly  adapted  to  the  prefervation  of 
this  ineftimable  blelling  even  in  the  meaneft  fubjedt.  Very  diffe¬ 
rent  from  the  modern  conftitutions  of  other  ftates,  on  the  conti¬ 
nent  of  Europe,  and  from  the  genius  of  the  imperial  law;  which 
in  general  are  calculated  to  veft  an  arbitrary  and  defpotic  power 
of  controlling  the  actions  of  the  fubjedt  in  the  prince,  or  in  a  few 
grandees.  And  this  fpirit  of  liberty  is  fo  deeply  implanted  in  our 
conftitution,  and  rooted  even  in  our  very  foil,  that  a  flave  or  a 
negro,  the  moment  he  lands  in  England,  falls  under  the  pro¬ 
tection  of  the  laws,  and  fo  far  becomes  a  freeman  g;  though  the 
matters  right  to  his  fervice  may  probably  ftill  continue. 

Th  e  abfolute  rights  of  every  Englithman  (which,  taken  in  a 
political  and  extenfive  fenfe,  are  ufually  called  their  liberties)  as 
they  are  founded  on  nature  and  reafon,  fo  they  are  coeval  with 
our  form  of  government ;  though  fubjedt  at  times  to  fludtuate 
and  change:  their  eftablilliment  (excellent  as  it  is)  being  ftill 
human.  At  fome  times  we  have  feen  them  depreffed  by  over¬ 
bearing  and  tyrannical  princes ;  at  others  fo  luxuriant  as  even  to 
tend  to  anarchy,  a  worfe  ftate  than  tyranny  itfelf,  as  any  govern¬ 
ment  is  better  than  none  at  all.  But  the  vigour  of  our  free  con¬ 
ftitution  has  always  delivered  the  nation  from  thefe  embaraff- 
ments,  and,  as  foon  as  the  convulftons  confequent  on  the  ftruggle 
have  been  over,  the  ballance  of  our  rights  and  liberties  has  fet¬ 
tled  to  it’s  proper  level ;  and  their  fundamental  articles  have  been 
from  time  to  time  aflerted  in  parliament,  as  often  as  they  were 
thought  to  be  in  danger. 

Fir  st,  by  the  great  charter  of  liberties,  which  was  obtain¬ 
ed,  fword  in  hand,  from  king  John ;  and  afterwards,  with  fome 
alterations,  confirmed  in  parliament  by  king  Henry  the  third,  his 
fon.  Which  charter  contained  very  few  new  grants  ;  but,  as  fir 
Edward  C'okeh  oblerves,  was  for  the  moft  part  declaratory  of  the 
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principal  grounds  of  the  fundamental  laws  of  England.  After¬ 
wards  by  the  flatute  called  conjirmatio  cartarum ',  whereby  the 
great  charter  is  diredted  to  be  allowed  as  the  common  law;  all 
judgments  contrary  to  it  are  declared  void;  copies  of  it  are  or¬ 
dered  to  be  fent  to  all  cathedral  churches,  and  read  twice  a  year 
to  the  people ;  and  fentence  of  excommunication  is  directed  to 
be  as  conilantly  denounced  againft  all  thole  that  by  word,  deed, 
or  counfel  adt  contrary  thereto,  or  in  any  degree  infringe  it. 
Next  by  a  multitude  of  fubfequent  corroborating  llatutes,  (iir 
Edward  Coke,  I  think,  reckons  thirty  twok,)  from  the  firft  Ed¬ 
ward  to  Henry  the  fourth.  Then,  after  a  long  interval,  by  the 
petition  of  right ;  which  was  a  parliamentary  declaration  of  the 
liberties  of  the  people,  aflented  to  by  king  Charles  the  firft  in 
the  beginning  of  his  reign.  Which  was  clofely  followed  by  the 
ftill  more  ample  concefiions  made  by  that  unhappy  prince  to  his 
parliament,  before  the  fatal  rupture  between  them  ;  and  by  the 
many  falutary  laws,  particularly  the  habeas  corpus  adt,  palled  un¬ 
der  Charles  the  fecond.  To  thefe  fucceeded  the  bill  of  rights,  or 
declaration  delivered  by  the  lords  and  commons  to  the  prince  and 
princefs  of  Orange  13  February  1688  ;  and  afterwards  enadted  in 
parliament,  when  they  became  king  and  queen  :  which  declara¬ 
tion  concludes  in  thefe  remarkable  words  :  “  and  they  do  claim, 
“  demand,  and  infill  upon  all  and  fingular  the  premifes,  as  their 
“  undoubted  rights  and  liberties.”  And  the  adt  of  parliament  it- 
felf 1  recognizes  “  all  and  fingular  the  rights  and  liberties  afierted 
“  and  claimed  in  the  faid  declaration  to  be  the  true,  antient,  and 
“  indubitable  rights  of  the  people  of  this  kingdom.”  Lallly, 
thefe  liberties  were  again  alferted  at  the  commencement  of  the 
prefent  century,  in  the  aft  of  fett lenient m ,  whereby  the  crown  was 
limited  to  his  prefent  majefty’s  illultrious  houfe,  and  fome  new 
provilions  were  added  at  the  fame  fortunate  aera  for  better  fecu- 
ring  our  religion,  laws,  and  liberties ;  which  the  flatute  declares 
to  be  “  the  birthright  of  the  people  of  England  ;”  according  to 
the  antient  dodtrine  of  the  common  law”. 
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Thus  much  for  the  declaration  of  our  rights  and  liberties. 
The  rights  themfelves,  thus  defined  by  thefe  feveral  ftatutes,  con- 
fift  in  a  number  of  private  immunities •,  which  will  appear,  from 
what  has  been  premifed,  to  be  indeed  no  other,  than  either  that 
rejiduum  of  natural  liberty,  which  is  not  required  by  the  laws  of 
l'ociety  to  be  facrificed  to  public  convenience ;  or  elfe  thofe  civil 
privileges,  which  fociety  hath  engaged  to  provide,  in  lieu  of  the 
natural  liberties  fo  given  up  by  individuals.  Thefe  therefore  were 
formerly,  either  by  inheritance  or  purchafe,  the  rights  of  all  man¬ 
kind  ;  but,  in  mod  other  countries  of  the  world  being  now  more 
or  lefs  debafed  and  deftroyed,  they  at  prefent  may  be  faid  to  re¬ 
main,  in  a  peculiar  and  emphatical  manner,  the  rights  of  the 
people  of  England.  And  thefe  may  be  reduced  to  three  princi¬ 
pal  or  primary  articles ;  the  right  of  perfonal  fecurity,  the  right 
of  perfonal  liberty,  and  the  right  of  private  property  :  becaufe 
as  there  is  no  other  known  method  of  compulfion,  or  of  abridg¬ 
ing  man’s  natural  free  will,  but  by  an  infringement  or  diminu¬ 
tion  of  one  or  other  of  thefe  important  rights,  the  prefervation 
of  thefe,  inviolate,  may  juftly  be  faid  to  include  the  prefervation 
of  our  civil  immunities  in  their  largefl  and  moft  extenfive  fenfe. 

I.  The  right  of  perfonal  fecurity  confifls  in  a  perfon’s  legal 
and  uninterrupted  enjoyment  of  his  life,  his  limbs,  his  body,  his 
health,  and  his  reputation. 

1.  Life  is  the  immediate  gift  of  God,  a  right  inherent  by 
nature  in  every  individual ;  and  it  begins  in  contemplation  of  law 
as  foon  as  an  infant  is  able  to  ftir  in  the  mother’s  womb.  For  if 
a  woman  is  quick  with  child,  and  by  a  potion,  or  otherwife, 
killeth  it  in  her  womb  j  or  if  any  one  beat  her,  whereby  the 
child  dieth  in  her  body,  and  fhe  is  delivered  of  a  dead  child ; 
this,  though  not  murder,  was  by  the  antient  law  homicide  or 
manflaughter  °.  But  fir  Edward  Coke  doth  not  look  upon  this 

0  Si  aliquis  mulierem  praegnantem  pereufferit,  maxime  Jl  fuerit  animal  urn,  facit  homtcidium. 
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offence  in  quite  fo  atrocious  a  light,  but  merely  as  a  heinous  mif- 
demefnor p. 

An  infant  in  ventre  fa  mere ,  or  in  the  mother^  womb,  is  fup- 
pofed  in  law  to  be  born  for  many  purpofes.  It  is  capable  of  ha¬ 
ving  a  legacy,  or  a  furrender  of  a  copyhold  eftate  made  to  it.  It 
may  have  a  guardian  affigned  to  it q  j  and  it  is  enabled  to  have  an 
effate  limited  to  it’s  ufe,  and  to  take  afterwards  by  fuch  limita¬ 
tion,  as  if  it  were  then  actually  born r.  And  in  this  point  the 
civil  law  agrees  with  ours  s. 

2.  A  man’s  limbs  (by  which  for  the  prefent  we  only  un¬ 
derhand  thofe  members  which  may  be  ufeful  to  him  in  fight, 
and  the  lofs  of  which  only  amounts  to  mayhem  by  the  common 
law)  are  alfo  the  gift  of  the  wife  creator ;  to  enable  man  to  pro- 
tedt  himfelf  from  external  injuries  in  a  hate  of  nature.  To  thefe 
therefore  he  has  a  natural  inherent  right ;  and  they  cannot  be 
wantonly  dehroyed  or  difabled  without  a  manifeh  breach  of  civil 
liberty. 

Both  the  life  and  limbs  of  a  man  are  of  fuch  high  value, 
in  the  ehimation  of  the  law  of  England,  that  it  pardons  even 
homicide  if  committed  J’e  defendendo,  or  in  order  to  preferve  them. 
For  whatever  is  done  by  a  man,  to  fave  either  life  or  member,  is 
looked  upon  as  done  upon  the  higheh  neceffity  and  compulfion. 
Therefore  if  a  man  through  fear  of  death  or  mayhem  is  prevailed 
upon  to  execute  a  deed,  or  do  any  other  legal  adt ;  thefe,  though 
accompanied  with  all  other  the  requifite  folemnities,  may  be  af¬ 
terwards  avoided,  if  forced  upon  him  by  a  well-grounded  appre- 
henfion  of  lofing  his  life,  or  even  his  limbs,  in  cafe  of  his  non- 
compliance  £.  And  the  fame  is  alfo  a  fufficient  excufe  for  the  com- 
miffion  of  many  mifdemeJhors,  as  will  appear  in  the  fourth  book. 

p  3  I  nil.  50.  s  Qui  in  utero  fun /,  in  jure  eivili  intelligun- 
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The  conftraint  a  man  is  under  in  thefe  circumftances  is  called  in 
law  durefs ,  from  the  Latin  duriiies ,  of  which  there  are  two  forts 
durefs  of  imprifonment,  where  a  man  attually  lofes  his  liberty, 
of  which  we  fliall  prefcntly  {peak ;  and  durefs  per  minas ,  where 
the  hardfhip  is  only  threatened  and  impending,  which  is  that  we 
are  now  difcourfing  of.  Durefs  per  minas  is  either  for  fear  of  lofs 
of  life,  or  elfe  for  fear  of  mayhem,  or  lofs  of  limb.  And  this 
fear  muft  be  upon  fufficient  reafon ;  “non”  as  Bratton  exprefles 
it,  “fufpicio  cujujlibet  vani  et  meticulofi  hominis ,  fed  talis  qui  pofjit 
“  cadere  in  virion  confantem ;  talis  enim  debet  efj'e  metus,  qui  in  fe 
“  continent  vitae  periculum,  ant  corporis  cruciatumu’>  A  fear  of 
battery,  or  being  beaten,  though  never  fo  well  grounded,  is  no 
durefs ;  neither  is  the  fear  of  having  one’s  houfe  burned,  or  one’s 
goods  taken  away  and  deftroyed ;  becaufe  in  thefe  cafes,  fhould 
the  threat  be  performed,  a  man  may  have  fatisfattion  by  recover¬ 
ing  equivalent  damages  w  :  but  no  fuitable  atonement  can  be  made 
for  the  lofs  of  life,  or  limb.  And  the  indulgence  (hewn  to  a  man 
under  this,  the  principal,  fort  of  durefs,  the  fear  of  lofing  his 
life  or  limbs,  agrees  alfo  with  that  maxim  of  the  civil  law ;  ig- 
nofeitur  ei  qui  fanguinem  fuum  qualiter  qualiter  redemption  voluit x. 

The  law  not  only  regards  life  and  member,  and  protetts  every 
man  in  the  enjoyment  of  them,  but  alfo  furnifhes  him  with  every 
thing  necefTary  for  their  fupport.  For  there  is  no, man  fo  indigent 
or  wretched,  but  he  may  demand  a  fupply  fufficient  for  all  the 
neceifities  of  life  from  the  more  opulent  part  of  the  community, 
by  means  of  the  feveral  flatutes  enatted  for  the  relief  of  the  poor, 
of  which  in  their  proper  places.  A  humane  provifion;  yet,  though 
dittated  by  the  principles  of  fociety,  difcountenanced  by  the  Ro¬ 
man  laws.  For  the  editts  of  the  emperor  Conftantine  command¬ 
ing  the  public  to  maintain  the  children  of  thofe  who  were  unable 
to  provide  for  them,  in  order  to  prevent  the  murder  and  expofure 
of  infants,  an  inftitution  founded  on  the  fame  principle  as  our 
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foundling  hofpitals,  though  comprized  in  the  Theodofian  codey, 
were  rejected  in  Juftinian’s  collection. 

These  rights,  of  life  and  member,  can  only  be  determined 
by  the  death  of  the  perfon ;  which  is  either  a  civil  or  natural 
death.  The  civil  death  commences  if  any  man  be  banifhed  the 
realm  *  by  the  procefs  of  the  common  law,  or  enters  into  religion; 
that  is,  goes  into  a  monaftery,  and  becomes  there  a  monk  pro- 
fefied  :  in  which  cafes  he  is  abfolutely  dead  in  law,  and  his  next 
heir  fhall  have  his  eftate.  For,  fuch  banifhed  man  is  entirely  cut 
oft*  from  fociety ;  and  fuch  a  monk,  upon  his  profefiion,  renoun¬ 
ces  folemnly  all  fecular  concerns  :  and  befides,  as  the  popifh  clergy 
claimed  an  exemption  from  the  duties  of  civil  life  and  the  com¬ 
mands  of  the  temporal  magiftrate,  the  genius  of  the  Englifh 
law  would  not  fuffer  thofe  perfons  to  enjoy  the  benefits  of  l'ociety, 
who  fecluded  themfelves  from  it,  and  refufed  to  fubmit  to  it’s  re¬ 
gulations  \  A  monk  was  therefore  accounted  civi/iter  mortuus ,  and 
when  he  entered  into  religion  might,  like  other  dying  men,  make 
his  teftament  and  executors ;  or,  if  he  made  none,  the  ordinary 
might  grant  adminifiration  to  his  next  of  kin,  as  if  he  were  ac¬ 
tually  dead  intefiate.  And  fuch  executors  and  adminiftrators  had 
the  fame  power,  and  might  bring  the  fame  adtions  for  debts  due 
to  the  religious,  and  were  liable  to  the  fame  adtions  for  thofe  due 
from  him,  as  if  he  were  naturally  deceafed b.  Nay,  fo  far  has 
this  principle  been  carried,  that  when  one  was  bound  in  a  bond 
to  an  abbot  and  his  fuccclTors,  and  afterwards  made  his  executors 
and  profefled  himfelf  a  monk  of  the  fame  abbey,  and  in  procefs 
of  time  was  himfelf  made  abbot  thereof ;  here  the  law  gave 
him,  in  the  capacity  of  abbot,  an  adtion  of  debt  againft  his  own 
executors  to  recover  the  money  due c.  In  fhort,  a  monk  or  re¬ 
ligious  was  fo  efi'edtually  dead  in  law,  that  a  leafe  made  even  to 
a  third  perfon,  during  the  life  (generally)  of  one  who  afterwards 
became  a  monk,  determined  by  fuch  his  entry  into  religion  :  for 
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which  reafon  lcafes,  and  other  conveyances,  for  life,  are  ufually 
made  to  have  and  to  hold  for  the  term  of  one’s  natural  life  d. 
But,  even  in  the  times  of  popery,  the  law  of  England  took  no 
cognizance  of  profejjion  in  any  foreign  country,  becaufe  the  fadt 
could  not  be  tried  in  our  courts e  ;  and  therefore,  fince  the  refor¬ 
mation,  the  difability  is  held  to  be  abolished f. 

This  natural  life  being,  as  was  before  obferved,  the  imme¬ 
diate  donation  of  the  great  creator,  cannot  legally  be  difpofed  of 
or  destroyed  by  any  individual,  neither  by  the  perfon  himl'elf  nor 
by  any  other  of  his  fellow  creatures,  merely  upon  their  own  au¬ 
thority.  Yet  neverthelefs  it  may,  by  the  divine  permission,  be 
frequently  forfeited  for  the  breach  of  thofe  laws  of  fociety,  which 
are  enforced  by  the  fandtion  of  capital  punishments ;  of  the  na¬ 
ture,  reStridtions,  expedience,  and  legality  of  which,  we  may 
hereafter  more  conveniently  enquire  in  the  concluding  book  of 
thefe  commentaries.  At  prefent,  I  Shall  only  obferve,  that  when¬ 
ever  the  conjhtution  of  a  State  veSts  in  any  man,  or  body  of  men, 
a  power  of  destroying  at  pleafure,  without  the  direction  of  laws, 
the  lives  or  members  of  the  fubjedt,  fuch  constitution  is  in  the 
higheSt  degree  tyrannical  :  and  that  whenever  any  laws  dircdl 
fuch  deStrudtion  for  light  and  trivial  caufes,  fuch  laws  are  like- 
wife  tyrannical,  though  in  an  inferior  degree;  becaufe  here  the 
fubjedt  is  aware  of  the  danger  he  is  expofed  to,  and  may  by  pru¬ 
dent  caution  provide -againSt  it.  The  Statute  law  of  England  does 
therefore  very  Seldom,  and  the  common  law  does  never,  inflidt 
any  punishment  extending  to  life  or  limb,  unlefs  upon  the  higheSl 
neceSSity  :  and  the  constitution  is  an  utter  Stranger  to  any  arbi¬ 
trary  power  of  killing  or  maiming  the  fubjedt  without  the  exprefs 
warrant  of  law.  “  Nullus  liber  homo,  fays  the  great  charter8,  ali- 
“  quo  modo  dcjlruatur,  niji  per  legale  judicium  parium  fuorum  aut 
“per  legem  terrae."  Which  words,  “  aliquo  modo  dcjlruatur,”  ac¬ 
cording  to  fir  Edward  Coke  \  include  a  prohibition  not  only  of 
killing,  and  maiming,  but  alfo  of  torturing  (to  which  our  laws  are 
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Grangers)  and  of  every  opprefiion  by  colour  of  an  illegal  autho¬ 
rity.  And  it  is  enafted  by  the  ftatute  5  Edw.  III.  c.  9.  that  no 
man  fhall  be  forejudged  of  life  or  limb,  contrary  to  the  great 
charter  and  the  law  of  the  land  :  and  again,  by  ftatute  28  Ed.  III. 
c.  3.  that  no  man  lhall  be  put  to  death,  without  being  brought 
to  anfwer  by  due  procefs  of  law. 

3.  Besides  thofe  limbs  and  members  that  may  be  neceflary 
to  man,  in  order  to  defend  himfelf  or  annoy  his  enemy,  the  reft 
of  his  perfon  or  body  is  alfo  entitled,  by  the  fame  natural  right,  to 
fecurity  from  the  corporal  infults  of  menaces,  aflaults,  beating, 
and  wounding ;  though  fuch  infults  amount  not  to  destruction  of 
life  or  member. 

4.  The  prefervation  of  a  man’s  health  from  fuch  practices  as 
may  prejudice  or  annoy  it,  and 

5.  Th  e  fecurity  of  his  reputation  or  good  name  from  the  arts 
of  detraction  and  Hander,  are  rights  to  which  every  man  is  in- 
titled,  by  reafon  and  natural  juftice  ;  fince  without  thefe  it  is  im- 
poflible  to  have  the  perfect  enjoyment  of  any  other  advantage  or 
right.  But  thefe  three  laid  articles  (being  of  much  lefs  import¬ 
ance  than  thofe  which  have  gone  before,  and  thofe  which  are  yet 
to  come)  it  will  fuffice  to  have  barely  mentioned  among  the  rights 
of  perfons ;  referring  the  more  minute  difcuffion  of  their  feveral 
branches,  to  thofe  parts  of  our  commentaries  which  treat  of  the 
infringement  of  thefe  rights,  under  the  head  of  perfonal  wrongs. 

II.  Next  to  perfonal  fecurity,  the  law  of  England  regards, 
afferts,  and  prel'erves  the  perfonal  liberty  of  individuals.  This 
perfonal  liberty  confiils  in  the  power  of  loco-motion,  of  changing 
lituation,  or  removing  one’s  perfon  to  whatfoever  place  one’s  own 
inclination  may  direCt ;  without  imprifonment  or  reflraint,  unlefs 
by  due  courfe  of  law.  Concerning  which  we  may  make  the  fame 
obfervations  as  upon  the  preceding  article ;  that  it  is  a  right 
ftriCtly  natural ;  that  the  laws  of  England  have  never  abridged  it 
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without  fufficient  caufe ;  and,  that  in  this  kingdom  it  cannot  ever 
be  abridged  at  the  mere  difcretion  of  the  magiftrate,  without  the 
explicit  permiffion  of  the  laws.  Here  again  the  language  of  the 
great  charter1  is,  that  no  freeman  fhall  be  taken  or  imprifoned, 
but  by  the  lawful  judgment  of  his  equals,  or  by  the  law  of  the 
land.  And  many  fubfequent  old  ftatutes k  exprelTly  diredt,  that 
no  man  fhall  be  taken  or  imprifoned  by  fuggeftion  or  petition  to 
the  king,  or  his  council,  unlefs  it  be  by  legal  indidtment,  or  the 
procefs  of  the  common  law.  By  the  petition  of  right,  3  Car.  I, 
it  is  enadted,  that  no  freeman  fhall  be  imprifoned  or  detained 
without  caufe  fhewn,  to  which  he  may  make  anfwer  according 
to  law.  By  16  Car.  I.  c.  10.  if  any  perfon  be  retrained  of  his 
liberty  by  order  or  decree  of  any  illegal  court,  or  by  command 
of  the  king’s  majefty  in  perfon,  or  by  warrant  of  the  council 
board,  or  of  any  of  the  privy  council ;  he  fhall,  upon  demand 
of  his  counfel,  have  a  writ  of  habeas  corpus ,  to  bring  his  body 
before  the  court  of  king’s  bench  or  common  pleas;  who  fhall 
determine  whether  the  caufe  of  his  commitment  be  juft,  and 
thereupon  do  as  to  juftice  fhall  appertain.  And  by  31  Car.  II. 
c.  2.  commonly  called  the  habeas  corpus  abi,  the  methods  of  ob¬ 
taining  this  writ  are  fo  plainly  pointed  out  and  enforced,  that, 
fo  long  as  this  flatute  remains  unimpeached,  no  fubjedt  of  Eng¬ 
land  can  be  long  detained  in  prifon,  except  in  thofe  cafes  in  which 
the  law  requires  and  juflifies  luch  detainer.  And,  left  this  adt 
ffiould  be  evaded  by  demanding  unreafonable  bail,  or  fureties  for 
the  prifoner’s  appearance,  it  is  declared  by  1  W.  £c  M.  ft.  2.  c.  2„ 
that  exceffive  bail  ought  not  to  be  required. 

Of  great  importance  to  the  public  is  the  prefervation  of  this 
perfonal  liberty  :  for  if  once  it  were  left  in  the  power  of  any, 
the  higheft,  magiftrate  to  imprifon  arbitrarily  whomever  he  or  his 
officers  thought  proper,  (as  in  France  it  is  daily  pradticed  by  the 
crown)  there  would  foon  be  an  end  to  all  other  rights  and  immu¬ 
nities.  Some  have  thought,  that  unjuft  attacks,  even  upon  life,, 
or  property,  at  the  arbitrary  will  of  the  magiftrate,  are  lefs  dan- 
1  c.  29.  k  5  Edxv.  III.  c.9.  25Ed\v.  III.  ft.  5.  c.  4.  28Ed\v.  III.  c.  3. 

gerous 


136  The  Rights  Book  I. 

gerous  to  the  commonwealth,  than  fuch  as  are  made  upon  the 
perfonal  liberty  of  the  fubjedt.  To  bereave  a  man  of  life,  or  by 
violence  to  confifcate  his  eftate,  without  accufation  or  trial,  would 
be  fo  grofs  and  notorious  an  adt  of  defpotifm,  as  muft  at  once 
Convey  the  alarm  of  tyranny  throughout  the  whole  kingdom. 

'  Bfit  confinement  of  the  perfon,  by  fecretly  hurrying  him  to  goal, 
where  his  fufferings  are  unknown  or  forgotten,  is  a  lefs  public, 
a  lefs  ftriking,  and  therefore  a  more  dangerous  engine  of  arbi¬ 
trary  government.  And  yet  fometimes,  when  the  ftate  is  in  real 
danger,  even  this  may  be  a  neceflary  meafure.  But  the  happinefs 
of  our  conftitution  is,  that  it  is  not  left  to  the  executive  power 
to  determine  when  the  danger  of  the  ftate  is  fo  great,  as  to  ren¬ 
der  this  meafure  expedient.  For  the  parliament  only,  or  legiila- 
tive  power,  whenever  it  fees  proper,  can  authorize  the  crown,  by 
fufpending  the  habeas  corpus  adt  for  a  fhort  and  limited  time,  to 
imprifon  fufpedted  perfons  without  giving  any  reafon  for  fo  doing. 
As  the  fenate  of  Rome  was  wont  to  have  recourfe  to  a  didtator, 
a  magiftrate  of  abfolute  authority,  when  they  judged  the  republic 
in  any  imminent  danger.  The  decree  of  the  fenate,  which  ufually 
preceded  the  nomination  of  this  magiftrate,  “  dent  opcram  confu - 
“  les,  nequid  rejpublica  detrimenti  capiat ,”  was  called  the  fenatus 
confultum  ultimae  necejjitatis.  In  like  manner  this  experiment 
ought  only  to  be  tried  in  cafes  of  extreme  emergency;  and  in 
thefe  the  nation  parts  with  it’s  liberty  for  a  while,  in  order  to 
preferve  it  for  ever. 


The  confinement  of  the  perfon,  in  any  wife,  is  an  imprifon- 
ment.  So  that  the  keeping  a  man  againft  his  will  in  a  private 
houfe,  putting,  him  in  the  flocks,  arrefting  or  forcibly  detaining 
him  in  the  ftreet,  is  an  imprifonment  ’.  And  the  law  fo  much 
difcourages  unlawful  confinement,  that  if  a  man  is  under  durefs 
of  imprifonment ,  which  we  before  explained  to  mean  a  compul¬ 
sion  by  an  illegal  reftraint  of  liberty,  until  he  leals  a  bond  or  .the 
like ;  he  may  allege  this  durefs,  and  avoid  the  extorted  bond. 
But  if  a  man  be  lawfully  impril'oned,  and  either  to  procure  his 
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difcharge,  or  on  any  other  fair  account,  feals  a  bond  or  a  deed, 
this  is  not  by  durefs  of  imprifonment,  and  he  is  not  at  liberty  to 
avoid  itm.  To  make  imprifonment  lawful,  it  muft  either  be  by 
procefs  from  the  courts  of  judicature,  or  by  warrant  from  fome 
legal  officer  having  authority  to  commit  to  prifon ;  which  war¬ 
rant  muft  be  in  writing,  under  the  hand  and  feal  of  the  magis¬ 
trate,  and  exprefs  the  caufes  of  the  commitment,  in  order  to  be 
examined  into  (if  neceflary)  upon  a  habeas  corpus.  If  there  be 
no  caufe  exprefted,  the  goaler  is  not  bound  to  detain  the  prifoner". 
For  the  law  judges  in  this  refpedt,  faith  fir  Edward  Coke,  like 
Feftus  the  Roman  governor ;  that  it  is  unreafonable  to  fend  a  pri¬ 
foner,  and  not  to  fignify  withal  the  crimes  alleged  againft  him. 

A  natural  and  regular  confequence  of  this-  perfonal  li¬ 
berty,  is,  that  every  Engliihman  may  claim  a  right  to  abide  in 
his  own  country  fo  long  as  he  pleales  and  not  to  be  driven  from 
it  unlefs  by  the  fentence  of  the  law.  The  king  indeed,  by  his 
royal  prerogative,  may  iflue  out  his  writ  ne  exeat  regnum ,  and 
prohibit  any  of  his  fubjedls  from  going  into  foreign  parts  with¬ 
out  licence0.  This  may  be  neceftary  for  the  public  Service,  and 
Safeguard  of  the  commonwealth.  But  no  power  on  earth,  except 
the  authority  of  parliament,  can  fend  any  lubjedt  of  England  out 
of  the  land  againft  his  will ;  no  not  even  a  criminal.  For  exile, 
or  tranfportation,  is  a  puniihment  unknown  to  the  common  law; 
and,  wherever  it  is  now  inffidled,  it  is  either  by  the  choice  of  the 
criminal  himfelf,  to  efcape  a  capital  punifhment,  or  elfe  by  the 
exprefs  direction  of  fome  modern  adt  of  parliament.  To  this 
purpofe  the  great  charter p  declares,  that  no  freeman  fhall  be  ba- 
nifhed,  unlefs  by  the  judgment  of  his  peers,  or  by  the  law  of 
the  land.  And  by  the  habeas  corpus  adt,  31  Car.  II.  c.  2.  ( that 
fecond  magna  carta,  and  ftable  bulwark  of  our  liberties )  it  is 
enadfed,  that  no  fubjedl  of  this  realm,  who  is  an  inhabitant  of 
England,  Wales,  or  Berwick,  fhall  be  Sent  prifoner  into  Scotland, 
Ireland,  Jerfey,  Guernfey,  or  places  beyond  the  feas ;  (where 

0  F.N.  B.85. 

P  c.  29. 

s 


m  2  Inft.  482. 
n  Ibid.  5  z,  53. 


they 


138  The  Rights  Book  I. 

they  cannot  have  the  benefit  and  protection  of  the  common  law) 
but  that  all  fuch  imprifonments  fhall  be  illegal  j  that  the  perfon, 
who  fhall  dare  to  commit  another  contrary  to  this  law,  fhall  be 
difabled  from  bearing  any  office,  fhall  incur  the  penalty  of  a 
praemunire,  and  be  incapable  of  receiving  the  king’s  pardon  : 
and  the  party  filtering  fhall  alfo  have  his  private  aCtion  againft 
the  perfon  committing,  and  all  his  aiders,  advifers  and  abettors, 
and  fhall  recover  treble  cofts ;  befides  his  damages,  which  no  jury 
fhall  afTefs  at  lefs  than  five  hundred  pounds. 

The  law  is  in  this  refpeCt  fo  benignly  and  liberally  conftrued 
for  the  benefit  of  the  fubjeCt,  that,  though  ivithin  the  realm  the 
king  may  command  the  attendance  and  lei'vice  of  all  his  liege¬ 
men,  yet  he  cannot  fend  any  man  out  of  the  realm,  even  upon 
the  public  fervice ;  excepting  failors  and  foldiers,  the  nature  of 
whofe  employment  neceffarily  implies  an  exception  :  he  cannot 
even  conftitute  a  man  lord  deputy  or  lieutenant  of  Ireland  againft 
his  will,  nor  make  him  a  foreign  embaffador q.  For  this  might 
in  reality  be  no  more  than  an  honorable  exile. 


III.  The  third  abfolute  right,  inherent  in  every  Englifhman, 
is  that  of  property  :  which  confifts  in  the  free  ufe,  enjoyment, 
and  dilpofal  of  all  his  acquifitions,  without  any  control  or  dimi¬ 
nution,  fave  only  by  the  laws  of  the  land.  The  original  of  pri¬ 
vate  property  is  probably  founded  in  nature,  as  will  be  more  fully 
explained  in  the  fecond  book  of  the  enfuing  commentaries :  but 
certainly  the  modifications  under  which  we  at  prefent  find  it,  the 
method  of  conferving  it  in  the  prefent  owner,  and  of  tranflating 
it  from  man  to  man,  are  entirely  derived  from  fociety ;  and  are 
fome  of  thofe  civil  advantages,  in  exchange  for  which  every  in¬ 
dividual  has  refigned  a  part  of  his  natural  liberty.  The  laws  of 
England  are  therefore,  in  point  of  honor  and  juftice,  extremely 
watchful  in  afcertaining  and  protecting  this  right.  Upon  this 
principle  the  great  charter1  has  declared  that  no  freeman  ffiall  be 
difieifed,  or  divelted,  of  his  freehold,  or  of  his  liberties,  or  free 
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cuftoms,  but  by  the  judgment  of  his  peers,  or  by  the  law  of  the 
land.  And  by  a  variety  of  antient  ftatutes  *  it  is  enadted,  that  no 
man’s  lands  or  goods  flo all  be  feifed  into  the  king’s  hands,  againil 
the  great  charter,  and  the  law  of  the  land ;  and  that  no  man 
fliall  be  difinherited,  nor  put  out  of  his  franchifes  or  freehold, 
unlefs  he  be  duly  brought  to  anfwer,  and  be  forejudged  by  courfe 
of  law;  and  if  any  thing  be  done  to  the  contrary,  it  fliall  be  re- 
drefled,  and  holden  for  none. 

S  o  great  moreover  is  the  regard  of  the  law  for  private  pro¬ 
perty,  that  it  will  not  authorize  the  leafl:  violation  of  it ;  no,  not 
even  for  the  general  good  of  the  whole  community.  If  a  new 
road,  for  inftance,  were  to  be  made  through  the  grounds  of  a 
private  perfon,  it  might  perhaps  be  extenfively  beneficial  to  the 
public ;  but  the  law  permits  no  man,  or  fet  of  men,  to  do  this 
without  confent  of  the  owner  of  the  land.  In  vain  may  it  be 
urged,  that  the  good  of  the  individual  ought  to  yield  to  that  of 
the  community;  for  it  would  be  dangerous  to  allow  any  private 
man,  or  even  any  public  tribunal,  to  be  the  judge  of  this  com¬ 
mon  good,  and  to  decide  whether  it  be  expedient  or  no.  Befides, 
the  public  good  is  in  nothing  more  eflentially  interefted,  than  in 
the  protection  of  every  individual’s  private  rights,  as  modelled 
by  the  municipal  law.  In  this  and  fimilar  cafes  the  legiflature 
alone  can,  and  indeed  frequently  does,  interpofe,  and  compel  the 
individual  to  acquiefce.  But  how  does  it  interpofe  and  compel  ? 
Not  by  abfolutely  ftripping  the  fubjeCt  of  his  property  in  an  ar¬ 
bitrary  manner ;  but  by  giving  him  a  full  indemnification  and 
equivalent  for  the  injury  thereby  fuftained.  The  public  is  now 
confidered  as  an  individual,  treating  with  an  individual  for  an 
exchange.  All  that  the  legiflature  does  is  to  oblige  the  owner  to 
alienate  his  pofleflions  for  a  reafonable  price ;  and  even  this  is  an 
exertion  of  power,  which  the  legiflature  indulges  with  caution, 
and  which  nothing  but  the  legiflature  can  perform. 

*  5  Edw.  III.  c.  9.  25  Edw.  III.  ft.  5.  c.  4,  28  Edw.  III.  c.  3. 
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Nor  is  this  the  only  instance  in  which  the  law  of  the  land 
has  poftponed  even  public  necelfity  to  the  facred  and  inviolable 
rights  of  private  property.  For  no  fubjedt  of  England  can  be 
conftrained  to  pay  any  aids  or  taxes,  even  for  the  defence  of  the 
realm  or  the  fupport  of  government,  but  fuch  as  are  impofed  by 
his  own  confent,  or  that  ©f  his  reprefentatives  in  parliament. 
By  the  ftatute  25  Edw.  I.  c.  5  and  6.  it  is  provided,  that  the  king 
fhall  not  take  any  aids  or  talks,  but  by  the  common  afl'ent  of  the 
realm.  And  what  that  common  afl'ent  is,  is  more  fully  explained 
by  34  Edw.  I.  ft.  4.  c.  1.  which1  enadts,  that  no  talliage  or  aid 
fhall  be  taken  without  affent  of  the  arch-bilhops,  bifhops,  earls, 
barons,  knights,  burgelfes,  and  other  freemen  of  the  land  :  and 
again  by  14  Edw.  III.  ft.  2.  c.  1.  the  prelates,  earls,  barons,  and 
commons,  citizens,  burgelfes,  and  merchants  fhall  not  be  charged 
to  make  any  aid,  it  it  be  not  by  the  common  afl'ent  of  the  great 
men  and  commons  •  in  parliament.  And  as  this  fundamental 
law  had  been  lhamefully  evaded  under  many  fucceeding  princes, 
by  compulfive  loans,  and  benevolences  extorted  without  a  real 
and  voluntary  confent,  it  was  made  an  article  in  the  petition  of 
right  3  Car.  I,  that  no  man  fhall  be  compelled  to  yield  any  gift, 
loan,  or  benevolence,  tax,  or  fuch  like  charge,  without  common 
confent  by  adt  of  parliament.  And,  laftly,  by  the  ftatute  iW.&M. 
ft.  2.  c.  2.  it  is  declared,  that  levying  money  for  or  to  the  ul'e  of 
the  crown,  by  pretence  of  prerogative,  without  grant  of  parlia¬ 
ment  ;  or  for  longer  time,  or  in  other  manner,  than  the  fame  is 
or  fhall  be  granted,  is  illegal. 

I  n  the  three  preceding  articles  we  have  taken  a  fhort  view  of 
the  principal  abfolute  rights  which  appertain  to  every  Englilh- 
man.  But  in  vain  would  thele  rights  be  declared,  afcertained, 
and  protedted  by  the  dead  letter  of  the  laws,  if  the  conflitution 

1  See  the  introdu&ion  to  the  great  char-  34  Edw.  I,  is  in  reality  nothing  more  than 
ter,  (edit.  Oxcn.J  fab  anno  I  297  ;  wherein  a  fort  of  tranflaiion  into  Latin  of  the  con - 
it  is  {hewn  that  this  ftatute  de  talliagio  non  frmatio  cartarum,  25  Edw.  I,  which  was  ori- 
lonccdendoy  fuppofed  to  have  been  made  in  ginally  publilhed  in  the  Norman  language. 
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had  provided  no  other  method  to  fecure  their  adtual  enjoyment. 
It  has  therefore  eftablifhed  certain  other-  auxiliary  fubordinate 
rights  of  the  fubjedt,  which  ferve  principally  as  barriers  to  pro¬ 
tect  and  maintain  inviolate  the  three  great  and  primary  rights,  of 
perfonal  fecurity,  perfonal  liberty,  and  private  property.  Thefe  are, 

1.  The  conftitution,  powers,  and  privileges  of  parliament, 
of  which  I  lhall  treat  at  large  in  the  enfuing  chapter. 

2.  The  limitation  of  the  king’s  prerogative,  by  bounds  fo 
certain  and  notorious,  that  it  is  impoffible  he  Ihould  exceed  them 
without  the  confent  of  the  people.  Of  this  alfo  I  lhall  treat  in 
it’s  proper  place.  The  former  of  thefe  keeps  the  legillative  power 
in  due  health  and  vigour,  fo  as  to  make  it  improbable  that  laws 
Ihould  be  enadted  deftrudtive  of  general  liberty  :  the  latter  is  a 
guard  upon  the  executive  power,  by  reftraining  it  from  adting 
either  beyond  or  in  contradiction  to  the  laws,  that  are  framed  and 
eftablifhed  by  the  other. 

3.  A  third  fubordinate  right  of  every  Englifhman  is  that 
of  applying  to  the  courts  of  juftice  for  redrefs  of  injuries.  Since 
the  law  is  in  England  the  lupreme  arbiter  of  every  man’s  life,  li¬ 
berty,  and  property,  courts  of  juftice  muft  at  all  times  be  open 
to  the  fubjedt,  and  the  law  be  duly  adminiftred  therein.  The 
emphatical  words  of  magna  carta  u,  fpokcn  in  the  perfon  of  the 
king,  who  in  judgment  of  law  (fays  lir  Edward  Cokew)  is  ever 
prefent  and  repeating  them  in  all  his  courts,  are  thefe  j  rtulli 
vendemus ,  nulli  negabimus ,  ant  differ  emus  redlum  vel  jujiitiam  : 
“  and  therefore  every  fubjedt,”  continues  the  fame  learned  au¬ 
thor,  “  for  injury  done  to  him  in  bonis ,  in  terris ,  vel  pcrfona,  by 
“  any  other  fubjedt,  be  he  eccleliaftical  or  temporal  without  any 
“  exception,  may  take  his  remedy  by  the  courfe  of  the  law,  and 
“  have  juftice  and  right  for  the  injury  done  to  him,  freely  with- 
“  out  fale,  fully  without  any  denial,  and  fpeedily  without  delay.” 
It  were  endlefs  to  enumerate  all  the  affirmative  adts  of  parliament 

a  C.  29.  W  2  Inft.55. 
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wherein  juftice  is  directed  to  be  done  according  to  the  law  of  the 
land  and  what  that  law  is,  every  fubjedl  knows  j  or  may  know 
if  he  pleafes :  for  it  depends  not  upon  the  arbitrary  will  of  any 
judge ;  but  is  permanent,  fixed,  and  unchangeable,  unlefs  by  au¬ 
thority  of  parliament.  I  ihall  however  juft  mention  a  few  nega¬ 
tive  ftatutes,  whereby  abufes,  perverfions,  or  delays  of  juftice, 
efpecially  by  the  prerogative,  are  reftrained.  It  is  ordained  by 
magna  carta*,  that  no  freeman  (hall  be  outlawed,  that  is,  put  out 
of  the  protection  and  benefit  of  the  laws,  but  according  to  the 
law  of  the  land.  By  2  Edw.  III.  c.  8.  and  11  Ric.  II.  c.  10.  it 
is  enadted,  that  no  commands  or  letters  fhall  be  fent  under  the 
great  feal,  or  the  little  feal,  the  fignet,  or  privy  feal,  in  diftur- 
bance  of  the  law ;  or  to  difturb  or  delay  common  right  :  and, 
though  fuch  commandments  fhould  come,  the  judges  fhall  not 
ceafe  to  do  right ;  which  is  made  a  part  of  their  oath  by  1 8Edw.III. 
ft.  4.  And  by  iW.  6 c  M.  ft.  2.  c.  2.  it  is  declared,  that  the  pre¬ 
tended  power  of  fufpending,  or  difpenfing  with  laws,  or  the  exe¬ 
cution  of  laws,  by  regal  authority  without  confent  of  parlia¬ 
ment,  is  illegal. 

Not  only  the  fubftantial  part,  or  judicial  decifions,  of  the 
law,  but  alfo  the  formal  part,  or  method  of  proceeding,  cannot 
be  altered  but  by  parliament :  for,  if  once  thofe  outworks  were 
demolifhed,  there  would  be  an  inlet  to  all  manner  of  innovation 
in  the  body  of  the  law  itfelf.  The  king,  it  is  true,  may  ereCt 
new  courts  of  juftice  ;  but  then  they  muft  proceed  according  to 
the  old  eftablifhed  forms  of  the  common  law.  For  which  reafon 
it  is  declared  in  the  ftatute  16  Car.  I.  c.io.  upon  the  difiolution  of 
the  court  of  ftarchamber,  that  neither  his  majefty,  nor  his  privy 
council,  have  any  jurifdiCtion,  power,  or  authority  by  Englifh 
bill,  petition,  articles,  libel  (which  -were  the  courfe  of  proceed¬ 
ing  in  the  ftarchamber,  borrowed  from  the  civil  law)  or  by  any 
other  arbitrary  way  w'hatfoever,  to  examine,  or  draw  into  queftion, 
determine  or  difpofe  of  the  lands  or  goods  of  any  fubjedts  of  this 
kingdom ;  but  that  the  fame  ought  to  be  tried  and  determined 
in  the  ordinary  courts  of  juftice,  and  by  courfe  of  /aiv. 
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4.  If  there  fhould  happen  any  uncommon  injury,  or  infringe¬ 
ment  of  the  rights  before-mentioned,  which  the  ordinary  courfe 
of  law  is  too  defedtive  to  reach,  there  ftill  remains  a  fourth  fub- 
ordinate  right  appertaining  to  every  individual,  namely,  the  right 
of  petitioning  the  king,  or  either  houfe  of  parliament,  for  the 
redrefs  of  grievances.  In  Ruffia  we  are  toldy  that  the  czar  Peter 
eftablifhed  a  law,  that  no  fubjedt  might  petition  the  throne,  tilL 
he  had  full  petitioned  two  different  minifters  of  ftate.  In  cafe 
he  obtained  juftice  from  neither,  he  might  then  prefent  a  third 
petition  to  the  prince ;  but  upon  pain  of  death,  if  found  to  be 
in  the  wrong.  The  confequence  of  which  was,  that  no  one  dared 
to  offer  fuch  third  petition  ;  and  grievances  feldom  falling  under 
the  notice  of  the  fovereign,  he  had  little  opportunity  to  redrefs 
them.  The  reftridtions,  for  fome  there  are,  which  are  laid  upon 
petitioning  in  England,  are  of  a  nature  extremely  different ;  and 
while  they  promote  the  fpirit  of  peace,  they  are  no  check  upon, 
that  of  liberty.  Care  only  muff  be  taken,  left,  under  the  pre¬ 
tence  of  petitioning,  the  fubjedt  be  guilty  of  any  riot  or  tumult; 
as  happened  in  the  opening  of  the  memorable  parliament  in 
1640:  and,  to  prevent  this,  it  is  provided  by  the  ftatute  i3Car.II. 
ft.  1.  c.  5.  that  no  petition  to  the  king,  or  either  houfe  of  par¬ 
liament,  for  any  alterations  in  church  or  ftate,  fhall  be  figned  by 
above  twenty  perfons,  unlefs  the  matter  thereof  be  approved  by 
three  juftiees  of  the  peace  or  the  major  part  of  the  grand  jury, 
in  the  country ;  and  in  London  by  the  lord  mayor,  aldermen, 
and  common  council :  nor  fhall  any  petition  be  prefented  by  more 
than  two  perfons  at  a  time.  But,  under  thefe  regulations,  it  is 
declared  by  the  ftatute  iW.  Sc  M.  ft. 2.  c.2.  that  the  fubjedt  hath; 
a  right  to  petition ;  and  that  all  commitments  and  profecutions 
for  fuch  petitioning  are  illegal. 


5.  Th  e  fifth  and  laft  auxiliary,  right  of  the  fubjedt,  that  I 
fhall  at  prefent  mention,  is  that  of  having  arms  for  their  defence,, 
ftiitable  to  their  condition  and  degree,  and  fuch  as  are  allowed  by. 


1  Montefq.  Sp,  L.  12,  26. 
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law.  Which  is  alfo  declared  by  the  fame  ftatute  i  W.  &  M. 
ft.  2.  c.  2:  and  is  indeed  a  public  allowance,  under  due  reduc¬ 
tions,  of  the  natural  right  of  refiftance  and  felf-prefervation, 
when  the  fandtions  of  fociety  and  laws  are  found  infufficient  to 
reftrain  the  violence  of  oppreftion. 

I  n  thefe  feveral  articles  confift  the  rights,  or,  as  they  are  fre¬ 
quently  termed,  the  liberties  of  Englilhmen  :  liberties  more 
generally  talked  of,  than  thoroughly  underftood ;  and  yet  highly 
neceflary  to  be  perfectly  known  and  conftdered  by  every  man  of 
rank  or  property,  left  his  ignorance  of  the  points  whereon  they  are 
founded  lliould  hurry  him  into  fadtion  and  licentioufnefs  on  the 
one  hand,  or  a  pufillanimous  indifference  and  criminal  fubmiflion 
on  the  other.  And  we  have  feen  that  thefe  rights  confift,  prima¬ 
rily,  in  the  free  enjoyment  of  perfonal  fecurity,  of  perfonal  li¬ 
berty,  and  of  private  property.  So  long  as  thefe  remain  inviolate, 
the  fubjedt  is  perfectly  free  ;  for  every  fpecies  of  compulfive  ty¬ 
ranny  and  oppreftion  mull  adt  in  oppofttion  to  one  or  other  of 
thefe  rights,  having  no  other  objedt  upon  which  it  can  poftibly 
be  employed.  To  preferve  thefe  from  violation,  it  is  neceflary 
that  the  conftitution  of  parliaments  be  fupported  in  it’s  full  vigor; 
and  limits,  certainly  known,  be  fet  to  the  royal  prerogative.  And, 
laftly,  to  vindicate  thefe  rights,  when  actually  violated  or  attack¬ 
ed,  the  fubjedts  of  England  are  entitled,  in  the  firft  place,  to 
the  regular  adminiftration  and  free  courfe  of  juftice  in  the  courts 
of  law;  next  to  the  right  of  petitioning  the  king  and  parliament 
for  redrefs  of  grievances ;  and  laftly  to  the  right  of  having  and 
ufing  arms  for  felf-prefervation  and  defence.  And  all  thefe  rights 
and  liberties  it  is  our  birthright  to  enjoy  entire ;  unlefs  where  the 
laws  of  our  country  have  laid  them  under  neceflary  reftraints. 
Reftraints  in  themfelves  fo  gentle  and  moderate,  as  will  appear 
upon  farther  enquiry,  that  no  man  of  fenle  or  probity  would 
wifti  to  fee  them  flackened.  For  all  of  us  have  it  in  our  choice 
to  do  every  thing  that  a  good  man  would  defire  to  do  ;  and  are 
reftrained  from  nothing,  but  what  would  be  pernicious  either  to 
ourfelves  or  our  fellow  citizens.  So  that  this  review  of  our  fttua- 

tion 
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tion  may  fully  juftify  the  oblervation  of  a  learned  French  author, 
who  indeed  generally  both  thought  and  wrote  in  the  fpirit  of 
genuine  freedom z  and  who  hath  not  fcrupled  to  profefs,  even 
in  the  very  bofom  of  his  native  country,  that  the  Englifh  is  the 
only  nation  in  the  world,  where  political  or  civil  liberty  is  the 
diredl  end  of  it’s  conftitution.  Recommending  therefore  to  the 
ftudent  in  our  laws  a  farther  and  more  accurate  fearch  into  this 
extenlive  and  important  title,  I  fliall  clofe  my  remarks  upon  it 
with  the  expiring  wifh  of  the  famous  father  Paul  to  his  country, 
“ Esto  perpetua  ! ” 
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Chapter  the  second. 
Of  the  PARLIAMENT. 


WE  are  next  to  treat  of  the  rights  and  duties  of  perfons,  as 
they  are  members  of  fociety,  and  dand  in  various  rela¬ 
tions  to  each  other.  Thefe  relations  are  either  public  or  private  : 
and  we  will  firft  confider  thofe  that  are  public. 

T h  e  moll  univerfal  public  relation,  by  which  men  are  con¬ 
nected  together,  is  that  of  government  namely,  as  governors 
and  governed,  or,  in  other  words,  as  magilfrates  and  people.  Of 
magilfrates  alfo  fome  are  fupreme ,  in  whom  the  fovereign  power  of 
the  date  refides ;  others  are  fubordinate,  deriving  all  their  autho¬ 
rity  from  the  fupreme  magidrate,  accountable  to  him  for  their 
conduct,  and  acting  in  an  inferior  fecondary  fphere. 

In  all  tyrannical  governments  the  fupreme  magidracy,  or  the 
right  both  of  ; making  and  of  enforcing  the  laws,  is  veded  in  one 
and  the  fame  man,  or  one  and  the  fame  body  of  men  ;  and 
wherever  thefe  two  powers  are  united  together,  there  can  be  no 
public  liberty.  The  magidrate  may  enact  tyrannical  laws,  and 
execute  them  in  a  tyrannical  manner,  lince  he  is  podeded,  in 
quality  of  difpenfer  of  iudice,  with  all  the  power  which  he  as 
legidator  thinks  proper  to  give  himfelf.  But,  where  the  legifla- 
tive  and  executive  authority  are  in  dillinct  hands,  the  former  will 
take  care  not  to  entrud  the  latter  with  fo  large  a  power,  as  may 
tend  to  the  fubverfion  of  it’s  own  independence,  and  therewith 
of  the  liberty  of  the  fubjedt.  With  us  therefore  in  England  this 
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fupreme  power  is  divided  into  two  branches ;  the  one  legiilative, 
to  wit,  the  parliament,  confiding  of  king,  lords,  and  commons ; 
the  other  executive,  confiding  of  the  king  alone.  It  will  be  the 
bufinefs  of  this  chapter  to  confider  the  Britifli  parliament ;  in 
which  the  legiflative  power,  and  (of  courfe)  the  fupreme  and  ab- 
folute  authority  of  the  date,  is  veded  by  our  conditution. 

The  original  or  fird  inditution  of  parliaments  is  one  of  thofe 
matters  that  lie  fo  far  hidden  in  the  dark  ages  of  antiquity,  that 
the  tracing  of  it  out  is  a  thing  equally  difficult  and  uncertain. 
The  word,  -parliament ,  itfelf  (or  colloquium,  as  fome  of  our  hido- 
rians  tranflate  it)  is  comparatively  of  modern  date,  derived  from 
the  French,  and  fignifying  the  place  where  they  met  and  con¬ 
ferred  together.  It  was  fird  applied  to  general  aflemblies  of  the 
dates  under  Louis  VII  in  France,  about  the  middle  of  the  twelfth 
century3.  But  it  is  certain  that,  long  before  the  introduction  of 
the  Norman  language  into  England,  all  matters  of  importance 
were  debated  and  fettled  in  the  great  councils  of  the  realm.  A 
practice,  which  feems  to  have  been  univerfal  among  the  northern 
nations,  particularly  the  Germans b ;  and  carried  by  them  into 
all  the  countries  of  Europe,  which  they  overran  at  the  diffolu- 
tion  of  the  Roman  empire.  Relics  of  which  conditution,  under 
various  modifications  and  changes,  are  dill  to  be  met  with  in  the 
'  diets  of  Poland,  Germany,  and  Sweden,  and  the  affembly  of  the 
edates  in  France0:  for  what  is  there  now  called  the  parliament  is 
only  the  fupreme  court  of  judice,  compofed  of  judges  and  advo¬ 
cates  ;  which  neither  is  in  practice,  nor  is  fuppofed  to  be  in  theory, 
a  general  council  of  the  realm. 

With  us  in  England  this  general  council  hath  been  held 
immemorially,  under  the  feveral  names  of  michel-fynoth ,  or  great 
council,  michel-gemote  or  great  meeting,  and  more  frequently 

a  Mod.  Un.  Hifh  xxiii.  307.  The  Hrfi  b  De  tnimribus  rebus  principes  confultant ,  de 
mention  of  it  in  our  ftatute  law  is  in  the  majoribus  omnes .  Tac.  de  mor .  Germ .  c.  1 !.  J 
preamble  to  the ftatute of  Weilm.  1.  3Edw.lt  *  c  Thefe  were  aflem bled  for  the  1  aft  time, 
A,  D.  1272.  A.D.\^6\.  SeeWhitelocke  of  Pari.  c.72. 
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wittena-gemote  or  the  meeting  of  wife  men.  It  was  alfo  ftiled  in 
Latin ,  commune  concilium  regni ,  magnum  concilium  regis ,  curia 
magna,  conventus  magnatum  vel  procerum,  afjifa  generalis ,  and 
fometimes  communitas  regni  Angliae d.  We  have  inftances  of  it’s 
meeting  to  order  the  affairs  of  the  kingdom,  to  make  new  laws, 
and  to  amend  the  old,  or,  as  Fleta6  expreffes  it,  “  novis  injuriis 
“  emerfu  nova  conjiituere  remedial  fo  early  as  the  reign  of  Ina 
king  of  the  weft  Saxons,  Offa  king  of  the  Mercians,  and  Ethel- 
bert  king  of  Kent,  in  the  feveral  realms  of  the  heptarchy.  And, 
after  their  union,  the  mirrour  *  informs  us,  that  king  Alfred  or¬ 
dained  for  a  perpetual  ufage,  that  thefe  councils  ihould  meet 
twice  in  the  year,  or  oftener,  if  need  be,  to  treat  of  the  govern¬ 
ment  of  God’s  people  ;  how  they  Ihould  keep  themfelves  from 
fin,  ihould  live  in  quiet,  and  ihould  receive  right.  Our  fucceed- 
ing  Saxon  and  Daniih  monarchs  held  frequent  councils  of  this 
fort,  as  appears  from  their  refpedtive  codes  of  laws  ;  the  titles 
whereof  ufually  {peak  them  to  be  enabled,  either  by  the  king 
with  the  advice  of  his  wittena-gemote,  or  wife  men,  as,  “  haec 
“ funt  injlituta ,  quae  Edgar  us  rex  confilio  fapientum  fuorum  itijli- 
“  tuit or  to  be  enadted  by  thofe  fages  with  the  advice  of  the 
king,  as,  “  haec  J'unt  judicia,  quae  fapientes  confilio  regis  Ethelflard 
“  injlituerunt or  laftly,  to  be  enadted  by  them  both  together, 
as,  “  hae  funt  infitutiones,  quas  rex  Edmundus  et  epifcopi  J'ui  cum 
“ fapientibus  fuis  injlituerunt 

There  is  alfo  no  doubt  but  thefe  great  councils  were  held 
regularly  under  the  firft  princes  of  the  Norman  line.  Glanvil, 
who  wrote  in  the  reign  of  Henry  the  fecond,  fpeaking  of  the 
particular  amount  of  an  amercement  in  the  iheriff’s  court,  fays, 
it  had  never  yet  been  afcertained  by  the  general  affife,  or  affem- 
bly,  but  was  left  to  the  cuftom  of  particular  counties  s.  Here 
the  general  affife  is  fpoken  of  as  a  meeting  well  known,  and  it’s 


4  Glanvil.  /.  13.  c.  32. 
9  Rep.  —  7. 1  nil.  526. 
e  L  2.  c.  2. 
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Hatutes  or  decifions  are  put  in  a  manifefi  co.ntradifiinftion  to  cus¬ 
toms,  or  the  common  law.  And  in  Edward  the  third’s  time  an 
aft  of  parliament,  made  in  the  reign  of  William  the  conqueror, 
was  pleaded  in  the  cafe  of  the  abbey  of  St  Edmund’s-bury,  and 
judicially  allowed  by  the  court  h. 

Hence  it  indifputably  appears,  that  parliaments,  or  general 
councils,  are  coeval  with  the  kingdom  itfelf.  How  thofe  parlia¬ 
ments  were  confiituted  and  compofed,  is  another  queHion,  which 
has  been  matter  of  great  difpute  among  our  learned  antiquarians; 
and,  particularly,  whether  the  commons  were  fummoned  at  all ; 
or,  if  fummoned,  at  what  period  they  began  to  form  a  difiinft 
aflembly.  But  it  is  not  my  intention  here  to  enter  into  contro- 
verlies  of  this  fort.  I  hold  it  fufficient  that  it  is  generally  agreed, 
that  in  the  main  the  confiitution  of  parliament,  as  it  now  Hands, 
was  marked  out  fo  long  ago  as  the  feventeenth  year  of  king  John, 
A.D.  1215,  in  the  great  charter  granted  by  that  prince;  wherein 
he  promifes  to  fummon  all  arch-bifhops,  bifhops,  abbots,  earls, 
and  greater  barons,  perfonally ;  and  all  other  tenants  in  chief 
under  the  crown,  by  the  iheriff  and  bailiffs ;  to  meet  at  a  cer¬ 
tain  place,  with  forty  days  notice,  to  affefs  aids  and  fcutages  when 
neceffary.  And  this  confiitution  has  fubfified  in  faft  at  lead:  from 
the  year  1266,  49  Hen.  Ill :  there  being  Hill  extant  writs  of  that 
date,  to  fummon  knights,  citizens,  and  burgeffes  to  parliament. 
I  proceed  therefore  to  enquire  wherein  confifis  this  confiitution  of 
parliament,  as  it  now  Hands,  and  has  Hood  for  the  fpace  of  at  leafl 
five  hundred  years.  And  in  the  prolecution  of  this  enquiry,  I 
{hall  confider,  firfi,  the  manner  and  time  of  it’s  aflembling : 
fecondly,  it’s  confiituent  parts :  thirdly,  the  laws  and  cuftoms 
relating  to  parliament,  confidered  as  one  aggregate  body:  fourthly 
and  fifthly,  the  laws  and  cuHoms  relating  to  each  houfe,  fepa- 
rately  and  difiinftly  taken  :  fixthly,  the  methods  of  proceeding, 
and  of  making  Hatutes,  in  both  houfes :  and  lafily,  the  manner 
of  the  parliament’s  adjournment,  prorogation,  and  dilfolution. 


b  Year  book,  21  Edw.  III.  60. 
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I.  As  to  the  manner  and  time  of  affembling.  The  parliament 
is  regularly  to  be  fummoned  by  the  king’s  writ  or  letter,  iflued 
out  of  chancery  by  advice  of  the  privy  council,  at  lead:  forty 
days  before  it  begins  to  fit.  It  is  a  branch  of  the  royal  preroga¬ 
tive,  that  no  parliament  can  be  convened  by  it’s  own  authority, 
or  by  the  authority  of  any,  except  the  king  alone.  And  this 
prerogative  is  founded  upon  very  good  reafon.  For,  fuppofing  it 
had  a  right  to  meet  fpontaneoully,  without  being  called  together, 
it  is  impoflible  to  conceive  that  all  the  members,  and  each  of 
the  houfes,  would  agree  unanimoufly  upon  the  proper  time  and 
place  of  meeting  :  and  if  half  of  the  members  met,  and  half 
abfented  themfelves,  who  fliall  determine  which  is  really  the  le- 
giflative  body,  the  part  afi'embled,  or  that  which  fbays  away  ?  It 
is  therefore  neceflary  that  the  parliament  fliould  be  called  together 
at  a  determinate  time  and  place :  and  highly  becoming  it’s  dig¬ 
nity  and  independence,  that  it  fliould  be  called  together  by  none 
but  one  of  it’s  own  conftituent  parts  :  and,  of  the  three  confti- 
tuent  parts,  this  office  can  only  appertain  to  the  king;  as  he  is 
a  Angle  perfon,  whofe  will  may  be  uniform  and  fteady  ;  the  flrft 
perfon  in  the  nation,  being  fuperior  to  both  houfes  in  dignity ; 
and  the  only  branch  of  the  legiflature  that  has  a  feparate  exiftence, 
and  is  capable  of  performing  any  a£t  at  a  time  when  no  parlia¬ 
ment  is  in  being  *.  Nor  is  it  an  exception  to  this  rule  that,  by 
fome  modern  ftatutes,  on  the  demife  of  a  king  or  queen,  if  there 
be  then  no  parliament  in  being,  the  laffc  parliament  revives,  and 
is  to  fit  again  for  fix  months,  unlefs  difl'olved  by  the  fucceflor  : 
for  this  revived  parliament  rnuft  have  been  originally  fummoned 
by  the  crown. 

1  By  motives  fome  what  Hmilar  to  thefe  the  which  their  hiHorians  hare  afligned  thefe, 
republic  of  Venice  was  actuated,  when  to-  as  the  principal,  reafons.  1.  The  propriety 
wards  the  end  of  the  feventh  century  it  abo-  of  ha\  ing  the  executive  power  a  part  of  the 
Hiked  the  tribunes  of  the  people,  who  were  legiHative,  or  fenate  ;  to  which  the  for- 
annually  chofen  by  the  feveral  diHri&s  of  mer  annual  magiflrates  were  not  admitted, 
the  Venetian  territory,  and  conHituted  a  2.  The  neceflity  of  having  a  fingle  perfon 
doge  in  their  Head  ;  in  whom  the  executive  to  convoke  the  great  council  when  fepara- 
power  of  the  Hate  at  prefent  refides.  For  ted.  (Mod.  Un.  HiH.  xxvii.  15.) 
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It  is  true,  that  by  a  ftatute,  16  Car.  I.  c.  r.  it  was  enadted, 
that  if  the  king  negledted  to  call  a  parliament  for  three  years, 
the  peers  might  aflemble  and  iflue  out  writs  for  the  choofing  one ; 
and,  in  cafe  of  negledt  of  the  peers,  the  conftituents  might  meet 
and  eledt  one  themfelves.  But  this,  if  ever  put  in  pradtice,  would 
have  been  liable  to  all  the  inconveniences  I  have  juft  now  ftated; 
and  the  adt  itfelf  was  efteemed  fo  highly  detrimental  and  inju¬ 
rious  to  the  royal  prerogative,  that  it  was  repealed  by  ftatute 
i6Car.II.  c.i.  From  thence  therefore  no  precedent  can  be  drawn. 

It  is  alfo  true,  that  the  convention-parliament,  which  refto- 
red  king  Charles  the  fecond,  met  above  a  month  before  his  re¬ 
turn  ;  the  lords  by. their  own  authority,  and  the  commons  in 
purfuance  of  writs  iffued  in  the  name  of  the  keepers  of  the  li¬ 
berty  of  England  by  authority  of  parliament:  and  that  the  faid 
parliament  fat  till  the  twenty  ninth  of  December,  full  feven 
months  after  the  reftoration  ;  and  enadted  many  laws,  feveral  of 
which  are  ftill  in  force.  But  this  was  for  the  neceffity  of  the 
thing,  which  fuperfedes  all  law ;  for  if  they  had  not  fo  met,  it 
was  morally  impofiible  that  the  kingdom  fhould  have  been  fettled 
in  peace.  And  the  firft  thing  done  after  the  king’s  return,  was  to 
pafs  an  adt  declaring  this  to  be  a  good  parliament,  notwithftand- 
ing  the  defedt  of  the  king’s  writs!.  So  that,  as  the  royal  prero¬ 
gative  was  chiefly  wounded  by  their  fo  meeting,  and  as  the  king 
-himfol'f,  who  alone  had  a  right  to  objedt,  consented  to  wave  the 
objedlion,  this  cannot  be  drawn  into  an  example  in  prejudice  of 
the  rights  of  the  crown.  Befides  we  fhould  alfo  remember,  that 
it  was  at  that  time  a  great  doubt  among  the  lawyers  k,  whether 
even  this  healing  adt  made  it  a  good  parliament ;  and  held  by 
very  many  in  the  negative  :  though  it  feems  to  have  been  too 
nice  afcruple.  And  yet,  out  of  abundant  caution,  it  was  thought 
neceffary  to  confirm  it’s  adts  in  the  next  parliament,  by  ftatute 
13'  Car.  II.  c.  7,  6c  c'.  14. 


i  Stat.  izCar.  II.  c.  i. 
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It  is  like  wife  true,  that  at  the  time  of  the  revolution,  A.D.  1688, 
the  lords  and  commons  by  their  own  authority,  and  upon  the 
fummons  of  the  prince  of  Orange,  (afterwards  king  William) 
met  in  a  convention  and  therein  difpofed  of  the  crown  and  king¬ 
dom.  But  it  rauft  be  remembered,  that  this  aflembling  was  upon 
a  like  principle  of  ncccflity  as  at  the  reftoration  ;  that  is,  upon 
a  full  convidtion  that  king  James  the  fecond  had  abdicated  the 
government,  and  that  the  throne  was  thereby  vacant :  which 
iuppoiition  of  the  individual  members  was  confirmed  by  their 
concurrent  refolution,  when  they  actually  came  together.  And 
in  fuch  a  cafe  as  the  palpable  vacancy  of  a  throne,  it  follows  ex 
necejjitate  rci ,  that  the  form  of  the  royal  writs  muft  be  laid  afide, 
otherwife  no  parliament  can  ever  meet  again.  For,  let  us  put 
another  poftible  cafe,  and  fuppofe,  for  the  fake  of  argument,  that 
the  whole  royal  line  fhould  at  any  time  fail,  and  become  extindf, 
which  would  indilputably  vacate  the  throne :  in  this  fituation  it 
feems  reafonable  to  prefume,  that  the  body  of  the  nation,  con- 
lifting  of  lords  and  commons,  would  have  a  right  to  meet  and 
fettle  the  government ;  otherwife  there  muft  be  no  government  at 
all.  And  upon  this  and  no  other  principle  did  the  convention  in 
1688  aflcmble.  The  vacancy  of  the  throne  was  precedent  to  their 
meeting  without  any  royal  fummons,  not  a  confequence  of  it. 
They  did  not  aflcmble  without  writ,  and  then  make  the  throne 
vacant  ;  but  the  throne  being  previoufly  vacant  by  the  king’s  ab¬ 
dication,  they  afl'cmbled  without  writ,  as  they  muft  do  if  they 
aflembled  at  all.  Ilad  the  throne  been  full,  their  meeting  would 
not  have  been  regular;  but,  as  it  was  really  empty,  fuch  meet¬ 
ing  became  abfolutely  rieceflary.  And  accordingly  it  is  declared 
by  ftatute  iW.  6c  M.  ft.  1.  c.  1.  that  this  convention  was  really 
the  two  houfes  of  parliament,  notwithftanding  the  want  of  writs 
or  other  defedts  of  form.  So  that,  notwithftanding  thefe  two 
capital  exceptions,  which  were  juftifiable  only  on  a  principle  of 
neceftity,  (and  each  of  which,  by  the  way,  induced  a  revolution 
in  the  government)  the  rule  laid  down  is  in  general  certain,  that 
the  king,  only,  can  convoke  a  parliament. 
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And  this  by  the  antient  flatutes  of  the  realm he  is  bound 
to  do  every  year,  or  oftener,  if  need  be.  Not  that  he  is,  or  ever 
was,  obliged  by  thefe  flatutes  to  call  a  new  parliament  every  year ; 
but  only  to  permit  a  parliament  to  fit  annually  for  the  redrefs  of 
grievances,  and  difpatch  of  bufinefs,  if  need  be.  Thefe  laft  words 
are  fo  loofe  and  vague,  that  fuch  of  our  monarchs  as  were  encli- 
ned  to  govern  without  parliaments,  negledted  the  convoking  them, 
fometimes  for  a  very  confiderable  period,  under  pretence  that 
there  was  no  need  of  them.  But,  to  remedy  this,  by  the  flatute 
1 6  Car.  II.  c.  i.  it  is  enabled,  that  the  fitting  and  holding  of 
parliaments  fliall  not  be  intermitted  above  three  years  at  the  moil. 
And  by  the  flatute  iW .  &  M.  it.  2.  c.  2.  it  is  declared  to  be  one 
of  the  rights  of  the  people,  that  for  redrefs  of  all  grievances, 
and  for  the  amending,  itrengthening,  and  preferving  the  laws, 
parliaments  ought  to  be  held  frequently.  And  this  indefinite  fre¬ 
quency  is  again  reduced  to  a  certainty  by  flatute  6  W.  &  M.  c.  2. 
which  enadts,  as  the  flatute  of  Charles  the  fecond  had  done  be¬ 
fore,  that  a  new  parliament  fliall  be  called  within  three  years ra 
after  the  determination  of  the  former. 

II.  The  conflituent  parts  of  a  parliament  are  the  next  objedts 
of  our  enquiry.  And  thefe  are,  the  king’s  majefly,  fitting  there 
in  his  royal  political  capacity,  and  the  three  eflates  of  the  realm ; 
the  lords  fpiritual,  the  lords  temporal,  (who  fit,  together  with 
the  king,  in  one  houfe)  and  the  commons,  who  fit  by  themfelves 
in  another.  And  the  king  and  thefe  three  eflates,  together,  form 
the  great  corporation  or  body  politic  of  the  kingdom  ",  of  which 
the  king  is  faid  to  be  caput ,  principium ,  ct  finis.  For  upon  their 
coming  together  the  king  meets  them,  either  in  perfbn  or  by  re- 
prefentation  ;  without  which  there  can  be  no  beginning  of  a  par¬ 
liament0;  and  he  alfo  has  alone  the  power  of  diffolving  them. 

1  4Edw.  III.  c.  14.  36  Edw.  III.  c.  10.  Un.  Hill.  xxxiii.  15. 

m  This  is  the  fame  period,  that  is  allowed  n  4  Infl  1,2.  Stat.  1  Eliz.  c.3.  Hale  of 
in  Sweden  for  intermitting  their  general  Pari.  1. 
diets,  or  parliamentary  aHemblies.  Mod.  0  4  Infl.  6. 
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I T  is  highly  neceflary  for  preferving  the  ballance  of  the  con- 
ftitution,  that  the  executive  power  fhould  be  a  branch,  though 
not  the  whole,  of  the  legiflature.  The  total  union  of  them,  we 
have  feen,  would  be  productive  of  tyranny;  the  total  disjunction 
of  them  for  the  prefent,  would  in  the  end  produce  the  fame 
effeCts,  by  caufing  that  union,  againft  which  it  feems  to  provide. 
The  legiflature  would  foon  become  tyrannical,  by  making  conti¬ 
nual  encroachments,  and  gradually  affuming  to  itfelf  the  rights 
of  the  executive  power.  Thus  the  long  parliament  of  Charles 
the  firft,  while  it  aCted  in  a  conftitutional  manner,  with  the  royal 
concurrence,  redreffed  many  heavy  grievances  and  eftablifhed 
many  falutary  laws.  But  when  the  two  houfes  affumed  the  power 
of  legiflation,  in  exclufion  of  the  royal  authority,  they  foon  after 
affumed  likewife  the  reins  of  administration  ;  and,  in  confequence 
of  thefe  united  powers,  overturned  both  church  and  ftate,  and 
eftablifhed  a  worfe  oppreflion  than  any  they  pretended  to  remedy. 
To  hinder  therefore  any  fuch  encroachments,  the  king  is  himfelf 
a  part  of  the  parliament  :  and,  as  this  is  the  reafon  of  his  being 
fo,  very  properly  therefore  the  fhare  of  legiflation,  which  the 
constitution  has  placed  in  the  crown,  confifts  in  the  power  of  re¬ 
jecting,  rather  than  refolving ;  this  being  Sufficient  to  anfwer  the 
end  propofed.  For  we  may  apply  to  the  royal  negative,  in  this 
inflance,  what  Cicero  obferves  of  the  negative  of  the  Roman 
tribunes,  that  the  crown  has  not  any  power  of  doing  wrong,  but 
merely  of  preventing  wrong  from  being  donep.  The  crown  can¬ 
not  begin  of  itfelf  any  alterations  in  the  prefent  eftablifhed  law  ; 
but  it  may  approve  or  difapprove  of  the  alterations  fuggefted  and 
confented  to  by  the  two  houfes.  The  legiflative  therefore  cannot 
abridge  the  executive  power  of  any  rights  which  it  now  has  by 
law,  without  it’s  own  confent;  fince  the  law  muft  perpetually 
ftand  as  it  now  does,  unlefs  all  the  powers  will  agree  to  alter  it. 
And  herein  indeed  confifts  the  true  excellence  of  the  Englilh 
government,  that  all  the  parts  of  it  form  a  mutual  check  upon 

P  Sulla  —  t  rib  unis  fid  is  fua  lege  injuriae  fachndae  pctejlatem  ademit ,  auxilii  feretidi  rdi • 
quit,  de  LL.  3.9. 
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each  other.  In  the  legillature,  the  people  are  a  check  upon  the 
nobility,  and  the  nobility  a  check  upon  the  people ;  by  the  mu¬ 
tual  privilege  of  rejecting  what  the  other  has  refolved  :  while 
the  king  is  a  check  upon  both,  which  preferves  the  executive 
power  from  encroachments.  And  this  very  executive  power  is 
again  checked  and  kept  within  due  bounds  by  the  two  houfes, 
through  the  privilege  they  have  of  enquiring  into,  impeaching, 
and  punifhing  the  conduCt  (not  indeed  of  the  king%  which  would 
deftroy  his  conftitutional  independence ;  but,  which  is  more  be¬ 
neficial  to  the  public)  of  his  evil  and  pernicious  counfellors. 
Thus  every  branch  of  our  civil  polity  fupports  and  is  fupported, 
•regulates  and  is  regulated,  by  the  reft  ;  for  the  two  houfes  na¬ 
turally  drawing  in  two  directions  of  oppofite  intereft,  and  the 
prerogative  in  another  ftill  different  from  them  both,  they  mu¬ 
tually  keep  each  other  from  exceeding  their  proper  limits  ;  while 
the  whole  is  prevented  from  feparation,  and  artificially  connected 
together  by  the  mixed  nature  of  the  crown,  which  is  a  part  of 
the  legiflative,  and  the  foie  executive  magiftrate.  Like  three  dil- 
tinCt  powers  in  mechanics,  they  jointly  impel  the  machine  of 
government  in  a  direction  different  from  what  either,  aCting  by 
itfelf,  would  have  done  ;  but  at  the  fame  time  in  a  direction  par¬ 
taking  of  each*,  and  formed  out  of  all ;  a  direction  which  confti- 
tutes  the  true  line  of  the  liberty  and  happinefs  of  the  community. 

L  e  t  us  now  confider  thefe  conftituent  parts  of  the  fovereign 
power,  or  parliament,  each  in  a  feparate  view.  The  king’s  ma- 
jefty  will  be  the  fubjeCt  of  the  next,  and  many  fubfequent  chap¬ 
ters,  to  which  we  muft  at  prefent  refer. 

The  next  in  order  are  the  fpiritual  lords.  Thefe  confift  of 
two  arch-bilhops,  and  twenty  four  bifhops ;  and,  at  the  diffo- 
lution  of  monafteries  by  HenryVIII,  conlifted  likewife  of  twenty 
fix  mitred  abbots,  and  two  priors r :  a  very  confiderable  body, 
and  in  thofe  times  equal  in  number  to  the  temporal  nobility 

{  Co.  Litt.  97. 
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All  thefe  hold,  or  are  fuppofed  to  hold,  certain  antient  baronies 
under  the  king  :  for  William  the  conqueror  thought  proper  to 
change  the  fpiritual  tenure,  of  frankalmoign  or  free  alms,  under 
which  the  bifhops  held  their  lands  during  the  Saxon  government, 
into  the  feodal  or  Norman  tenure  by  barony ;  which  fubjedted 
their  eftates  to  all  civil  charges  and  afleffments,  from  which  they 
were  before  exempt s :  and,  in  right  of  fuccefiion  to  thofe  baro¬ 
nies,  which  were  unalienable  from  their  refpedtive  dignities,  the 
bifhops  and  abbots  obtained  their  feats  in  the  houfe  of  lords  h 
But  though  thefe  lords  fpiritual  are  in  the  eye  of  the  law  a  diftindt 
eftate  from  the  lords  temporal,  and  are  fo  diftinguifhed  in  moft  of 
our  adds  of  parliament,  yet  in  practice  they  are  ufually  blended' 
together  under  the  one  name  of  the  lords ;  they  intermix  in  their 
votes ;  and  the  majority  of  fuch  intermixture  binds  both  eftates. 
And,  from  this  want  of  a  feparate  aflembly  and  feparate  negative 
of  the  prelates,  fome  writers  have  argued u  very  cogently,  that 
the  lords  fpiritual  and  temporal  are  now  in  reality  only  one  eftate  w: 
which  is  unqueftionably  true  in  every  effectual  fenfe,  though  the 
antient  diftindtion  between  them  ftill  nominally  continues.  For 
if  a  bill  fhould  pal's  their  houfe,  there  is  no  doubt  of  it’s  validity, 
though  every  lord  fpiritual  fhould  vote  againh:  it ;  of  which 
Selden  x,  and  fir  Edward  Coke y,  give  many  inftances :  as,  on  the 
other  hand,  I  prefume  it  would  be  equally  good,  if  the  lords 
temporal  prefent  were  inferior  .to  the  bifhops  in  number,  and 
everyone  of  thofe  temporal  lords  gave  his  vote  to  reject  the  bill; 
though  this  fir  Edward  Coke  feems  to  doubt  of 
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3  Gilb.  Hift,  Exch.  55.  Spelm.W.  1. 291. 

1  Glanv.  7.  1.  Co.  Liu.  97.  Se Id.  tit. 
hon.  2.5.19. 

u  Whitelocke  on  Parliam.  c.  72.  War- 
burt.  Alliance,  b.  2.  c.  3. 

w  Dyer.  60. 

x  Baronage,  p.i.  c.6.  The  aft  of  unifor¬ 
mity,  1  Eliz.  c.  2.  was  palTed  with  the  dif- 
fent  of  all  the  bifhops;  (Gibf.  codex. 268.) 
and  therefore  the  ftile  of  lords  fpiritual  is 
omitted  throughout  the  whole. 


y  2  Ihft.  585,6,7.  See  Keilw.  184  ;  where 
it  is  holden  by  the  judges,  7  Hen. VIII, 
that  the  king  may  hold  a  parliament  with¬ 
out  any  fpiritual  lords.  This  was  alfo  ex¬ 
emplified  in  fa&  in  the  two  firft  parliaments 
of  Charles  II  ;  wherein  no  bifhops  were 
fummoned,  till  after  the  repeal  of  the  ftau 
16  Car.  I.  c.  27.  by  flat.  13  Car.  II.  ft.  1. 
c.  2. 

2  4 Inft.  25. 
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Th  e  lords  temporal  confift  of  all  the  peers  of  the  realm  (the 
bilhops  not  being  in  ftridtnefs  held  to  be  fuch,  but  merely  lords 
of  parliament a )  by  whatever  title  of  nobility  diftinguifhed  ; 
dukes,  marquifles,  earls,  vifeounts,  or  barons ;  of  which  digni¬ 
ties  we  {hall  fpeak  more  hereafter.  Some  of  thefe  fit  by  defcent, 
as  do  all  antient  peers fome  by  creation,  as  do  all  new-made 
ones ;  others,  fince  the  union  with  Scoltand,  by  eledlion,  which 
is  the  cafe  of  the  fixteen  peers,  who  reprefent  the  body  of  the 
Scots  nobility.  Their  number  is  indefinite,  and  may  be  encreafed 
at  will  by  the  power  of  the  crown  :  and  once,  in  the  reign  of 
queen  Anne,  there  was  an  inftance  of  creating  no  lefs  than  twelve 
together ;  in  contemplation  of  which,  in  the  reign  of  king  George 
the  firft,  a  bill  palled  the  houfe  of  lords,  and  was  countenanced 
by  the  then  miniftry,  for  limiting  the  number  of  the  peerage. 
This  was  thought  by  fome  to  promife  a  great  acquifition  to  the 
conftitution,  by  reftraining  the  prerogative  from  gaining  the  af- 
cendant  in  that  auguft  afifembly,  by  pouring  in  at  pleafure  an  uni- 
limited  number  of  new  created  lords.  But  the  bill  was  ill-relillied 
and  mifcarried  in  the  houfe  of  commons,  whofe  leading  mem¬ 
bers  were  then  defirous  to  keep  the  avenues  to  the  other  houfe 
as  open  and  eafy  as  pollible. 

Th  e  diftindtion  of  rank  and  honours  is  necelfary  in  every  well 
governed  flate  :  in  order  to  reward  fuch  as  are  eminent  for  their 

O 

fervices  to  the  public,  in  a  manner  the  moil  defirable  to  indivi¬ 
duals,  and  yet  without  burthen  to  the  community  j  exciting 
thereby  an  ambitious  yet  laudable  order,  and  generous  emulation 
in  others.  And  emulation,  or  virtuous  ambition,  is  a  fpring  of 
adtion  which,  however  dangerous  or  invidious  in  a  mere  republic 
or  under  a  defpotic  fway,  will  certainly  be  attended  with  good 
effedts  under  a  free  monarchy ;  where,  without  deftroying  it’s 
exiftence,  it’s  excefles  may  be  continually  reftrained  by  that  fu- 
perior  power,  from  which  all  honour  is  derived.  Such  a  fpirit, 
when  nationally  diffufed,  gives  life  and  vigour  to  the  community  ; 
it  fets  all  the  wheels  of  government  in  motion,  which  under  a 

*  Staunford.  P.  C.  133.  wife 
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wife  regulator,  may  be  directed  to  any  beneficial  purpofe ;  and 
thereby  every  individual  may  be  made  fubfervient  to  the  public 
good,  while  he  principally  means  to  promote  his  own  particular 
views.  A  body  of  nobility  is  alfo  more  peculiarly  neceflary  in 
our  mixed  and  compounded  conditution,  in  order  to  fupport  the 
rights  of  both  the  crown  and  the  people,  by  forming  a  barrier  to 
withdand  the  encroachments  of  both.  It  creates  and  preferves 
that  gradual  fcale  of  dignity,  which  proceeds  from  the  peafant  to 
the  prince  ;  rifing  like  a  pyramid  from  a  broad  foundation,  and 
diminifhing  to  a  point  as  it  rifes.  It  is  this  afcending  and  con¬ 
tracting  proportion  that  adds  (lability  to  any  government ; .  for 
when  the  departure  is  fudden  from  one  extreme  to  another,  we 
may  pronounce  that  hate  to  be  precarious.  The  nobility  there¬ 
fore  are  the  pillars,  which  are  reared  from  among  the  people,  more 
immediately  to  fupport  the  throne ;  and  if  that  falls,  they  mud 
alfo  be  buried  under  it’s  ruins.  Accordingly,  when  in  the  lad 
century  the  commons  had  determined  to  extirpate  monarchy,  they 
alfo  voted  the  houfe  of  lords  to  be  ufelefs  and  dangerous.  And 
fince  titles  of  nobility  are  thus  expedient  in  the  hate,  it  is  alfo 
expedient  that  their  owners  fhould  form  an  independent  and  fepa- 
rate  branch  of  the  legiflature.  If  they  were  confounded  with  the 
mafs  of  the  people,  and  like  them  had  only  a  vote  in  eledling 
reprefentatives,  their  privileges  would  foon  be  borne  down  and 
overwhelmed  by  the  popular  torrent,  which  would  effectually 
level  all  dihinCtions.  It  is  therefore  highly  neceflary  that  the 
body  of  nobles  fhould  have  a  dihinCt  aflembly,  dihinct  delibera¬ 
tions,  and  dihinCt  powers  from  the  commons. 

The  commons  confih  of  all  fuch  men  of  any  property  in  the 
kingdom,  as  have  not  feats  in  the  houfe  of  lords  j  every  one  of 
which  has  a  voice  in  parliament,  either  perfonally,  or  by  his  re¬ 
prefentatives.  In  a  free  (fate,  every  man,  who  is  fuppofed  a  free 
agent,  ought  to  be,  in  fome  meafure,  his  own  governor  and 
therefore  a  branch  at  lead  of  the  legiflative  power  fhould  refide 
in  the  whole  body  of  the  people.  And  this  power,  when  the 
territories  of  the  date  are  (mail  and  it’s  citizens  eafily  known, 
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{hould  be  exercifed  by  the  people  in  their  aggregate  or  collective 
capacity,  as  was  wifely  ordained  in  the  petty  republics  of  Greece, 
and  the  firft  rudiments  of  the  Roman  Rate.  But  this  will  be 
highly  inconvenient,  when  the  public  territory  is  extended  to  any 
confiderable  degree,  and  the  number  of  citizens  is  encreafed. 
Thus  when,  after  the  l'ocial  war,  all  the  burghers  of  Italy  were 
admitted  free  citizens  of  Rome,  and  each  had  a  vote  in  the  pub¬ 
lic  affemblies,  it  became  impoEible  to  diftinguifh  the  fpurious 
from  the  real  voter,  and  from  that  time  all  elections  and  popular 
deliberations  grew  tumultuous  and  diforderly  j  which  paved  the 
way  for  Marius  and  Sylla,  Pompey  and  Caefar,  to  trample  011 
the  liberties  of  their  country,  and  at  laR  to  diflolve  the  common¬ 
wealth.  In  fo  large  a  Rate  as  ours  it  is  therefore  very  wifely 
contrived,  that  the  people  fhould  do  that  by  their  reprefentatives, 
which  it  is  impracticable  to  perform  in  perfon  :  reprefentatives, 
chofen  by  a  number  of  minute  and  feparate  diflridts,  wherein  all 
the  voters  are,  or  eafily  may  be,  diRinguifhed.  The  counties  are 
therefore  reprefented  by  knights,  eledted  by  the  proprietors  of 
lands ;  the  cities  and  boroughs  are  reprefented  by  citizens  and 
burgefl'es,  chofen  by  the  mercantile  part  or  fuppoled  trading  in- 
tereR  of  the  nation  ;  much  in  the  fame  manner  as  the  burghers 
in  the  diet  of  Sweden  are  chofen  by  the. corporate  towns,  Stock¬ 
holm  fending  four,  as  London  does  with  us,  other  cities  two, 
and  fome  only  one  b.  The  number  of  Englifh  reprefentatives  is 
513,  and  of  Scots  45  j  in  all  558.  And  every  member,  though 
chofen  by  one  particular  diRridt,  when  eledted  and  returned  ferves 
for  the  whole  realm.  For  the  end  of  his  coming  thither  is  not 
particular,  but  general ;  not  barely  to  advantage  his  conRituents, 
but  the  common  wealth ;  to  advife  his  majeRy  (as  appears  from 
the  writ  of  fummons')  “  de  communi  confilio  fuper  negotiis  quibuf- 
“  dam  arduis  et  urgentibus,  regem ,  Jlatnm  et  dejenjionem  regni  An- 
* * gliae  et  ecclejiae  Anglicanae  concernentibus.”  And  therefore  he  is 
not  bound,  like  a  deputy  in  the  united  provinces,  to  confult  with, 
or  take  the  advice,  of  his  conRituents  upon  any  particular  point, 
unlefs  he  himfelf  thinks  it  proper  or  prudent  fo  to  do. 

b  Mod.  Un.  Hill,  xx.xiii.  1 8.  c  4lnft.  14. 
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Th  e  s  e  are  the  constituent  parts  of  a  parliament,  the  king, 
the  lords  fpiritual  and  temporal,  and  the  commons.  Parts,  of 
which  each  is  fo  neceflary,  that  the  confent  of  all  three  is  requi¬ 
red  to  make  any  new  law  that  Shall  bind  the  fubjedt.  Whatever 
is  enadled  for  law  by  one,  or  by  two  only,  of  the  three  is  no  Sta- 
tute ;  and  to  it  no  regard  is  due,  unlefs  in  matters  relating  to  their 
own  privileges.  For  though,  in  the  times  of  madncfs  and  anarchy, 
the  commons  once  paSTed  a  voted,  “that  whatever  is  enadled  or 
“  declared  for  law  by  the  commons  in  parliament  ailembled  hath 
“  the  force  of  law ;  and  all  the  people  of  this  nation  are  conclu- 
“  ded  thereby,  although  the  confent  and  concurrence  of  the  king 
“  or  houfe  of  peers  be  not  had  thereto yet,  when  the  constitu¬ 
tion  was  reftored  in  all  it’s  forms,  it  was  particularly  enadled  by 
Statute  ^Car.  II.  c.i.  that  if  any  perfon  Shall  maliciouSly  or  ad- 
vifedly  affirm,  that  both  or  either  of  the  houfes  of  parliament 
have  any  legislative  authority  without  the  king.  Such  perfon  Shall 
incur  all  the  penalties  of  a  praemunire. 

III.  We  are  next  to  examine  the  laws  and  cuStoms  relating  to 
parliament,  thus  united  together  and  confidered  as  one  aggregate 
body. 

The  power  and  jurifdidtion  of  parliament,  fays  fir  Edward 
Coke6,  is  fo  tranfcendent  and  abfolute,  that  it  cannot  be  confi¬ 
ned,  either  for  caufes  or  perfons,  within  any  bounds.  And  of  this 
high  court  he  adds,  it  may  be  truly  faid  “ ft  antiquitatem  fpeSles, 
“  cjl  vetujlijjima  ;  ft  dignitatem ,  cjl  honoratijjima ;  Ji  jurididlionem , 
“  eft  capacijjhna."  It  hath  fovereign  and  uncontrolable  authority 
in  making,  confirming,  enlarging,  restraining,  abrogating,  re¬ 
pealing,  reviving,  and  expounding  of  laws,  concerning  matters 
of  all  poffible  denominations,  ecclefiaStical,  or  temporal,  civil, 
military,  maritime,  or  criminal :  this  being  the  place  where  that 
abfolute  defpotic  power,  which  mult  in  all  governments  refide 
Somewhere,  is  entrusted  by  the  constitution  of  thefe  kingdoms. 

d  4  Jan.  1648.  c  4lnfl.  36. 
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All  mifchiefs  and  grievances,  operations  and  remedies,  that  tranf- 
cend  the  ordinary  courfe  of  the  laws,  are  within  the  reach  of 
this  extraordinary  tribunal.  It  can  regulate  or  new  model  the 
fucceflion  to  the  crown ;  as  was  done  in  the  reign  of  Henry  VIII 
and  William  III.  It  can  alter  the  eftablifhed  religion  of  the  land ; 
as  was  done  in  a  variety  of  inftances,  in  the  reigns  of  king 
Henry  VIII  and  his  three  children.  It  can  change  and  create  afrefh 
even  the  conftitution  of  the  kingdom  and  of  parliaments  thern- 
felves ;  as  was  done  by  the  adt  of  union,  and  the  feveral  ftatutes 
for  triennial  and  feptennial  elections.  It  can,  in  fhort,  do  every 
thing  that  is  not  naturally  impoffible ;  and  therefore  fome  have 
not  fcrupled  to  call  it’s  power,  by  a  figure  rather  too  bold,  the 
omnipotence  of  parliament.  True  it  is,  that  what  the  parliament 
doth,  no  authority  upon  earth  can  undo.  So  that  it  is  a  mat¬ 
ter  moft  effential  to  the  liberties  of  this  kingdom,  that  fuch  mem¬ 
bers  be  delegated  to  this  important  truft,  as  are  moft  eminent  for 
their  probity,  their  fortitude,  and  their  knowlege ;  for  it  was  a 
known  apothegm  of  the  great  lord  treafurer  Burleigh,  “  that 
“England  could  never  be  ruined  but  by  a  parliament and,  as 
fir  Matthew  Hale  obferves f,  this  being  the  highefl  and  greateft 
court,  over  which  none  other  can  have  jurifdidtion  in  the  king¬ 
dom,  if  by  any  means  a  mifgovernment  fhould  any  way  fall  upon 
it,  the  fubjedts  of  this  kingdom  are  left  without  all  manner  of 
remedy.  To  the  fame  purpofe  the  prefident  Montefquieu,  though 
I  truft  too  haftily,  prefages  6;  that  as  Rome,  Sparta,  and  Car¬ 
thage  have  loft  their  liberty  and  perifhed,  fo  the  conftitution  of 
England  will  in  time  lofe  it’s  liberty,  will  perifli :  it  will  perifh, 
whenever  the  legiflative  power  fliall  become  more  corrupt  than 
the  executive. 

It  muft  be  owned  that. Mr  Locke h,  and  other  theoretical  wri¬ 
ters,  have  held,  that  “  there  remains  ftill  inherent  in  the  people 
“  a  fupreme  power  to  remove  or  alter  the  legiflative,  when  they 
“  find  the  legiflative  adt  contrary  to  the  truft  repofed  in  them  : 

f  of  parliaments.  49.  h  on  Gov.  p.  2.  §.  149.  227. 
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“  for  when  fuch  trull  is  abufed,  it  is  thereby  forfeited,  and  der 
(( volves  to  thofe  who  gave  it.”  But  however  juft  this  conclufion 
may  be  in  theory,  we  cannot  adopt  it,  nor  argue  from  it,  under 
any  difpenfation  of  government  at  prefent  actually  exifting.  For 
this  devolution  of  power,  to  the  people  at  large,  includes  in  it  a 
diflolution  of  the  whole  form  of  government  eftablifhed  by  that 
people,  reduces  all  the  members  to  their  original  flate  of  equa¬ 
lity,  and  by  annihilating  the  fovereign  power  repeals  all  pofitive 
laws  whatfoever  before  enadted.  No  human  laws  will  therefore 
fuppofe  a  cafe,  which  at  once  mufl  deftroy  all  law,  and  compel 
men  to  build  afrefh  upon  a  new  foundation;  nor  will  they  make 
provifion  for  fo  defperate  an  event,  as  mud  render  all  legal  pro- 
vifions  ineffedtual.  So  long  therefore  as  the  Englifh  conflitution 
lafls,  we  may  venture  to  affirm,  that  the  power  of  parliament  is 
abfolute  and  without  control. 

I  n  order  to  prevent  the  mifchiefs  that  might  arife,  by  placing 
this  extenfive  authority  in  hands  that  are  either  incapable,  or  elfe 
improper,  to  manage  it,  it  is  provided  that  no  one  fhall  fit  or 
vote  in  either  houfe  of  parliament,  unlefs  he  be  twenty  one  years 
of  age.  This  is  expreffiy  declared  by  flatute  7  &  8  W.  III.  c.  25. 
with  regard  to  the  houfe  of  commons ;  though  a  minor  was  in¬ 
capacitated  before  from  fitting  in  either  houfe,  by  the  law  and 
cuftom  of  parliament1.  To  prevent  crude  innovations  in  religion 
and  government,  it  is  enadted  by  flatute  30  Car.  II.  ft.  2.  and 
1  Geo.  I.  c.  13.  that  no  member  fhall  vote  or  fit  in  either  houfe, 
till  he  hath  in  the  prefence  of  the  houfe  taken  the  oaths  of  alle¬ 
giance,  fupremacy,  and  abjuration,  and  fubfcribed  and  repeated 
the  declaration  againfl  tranfubflantiation,  and  invocation  of  faints, 
and  the  facrifice  of  the  mafs.  To  prevent  dangers  that  may  arife 
to  the  kingdom  from  foreign  attachments,  connexions,  or  depen¬ 
dencies,  it  is  enadted  by  the  j2  &  13  W.  III.  c.  2.  that  no  alien, 
born  out  of  the  dominions  of  the  crown  of  Great  Britain,  even 
though  he  be  naturalized,  fhall  be  capable  of  being  a  member  of 
either  houfe  of  parliament. 
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Fart  her:  as  every  court  of  juftice  hath  laws  and  cuftoms 
for  it’s  direction,  fome  the  civil  and  canon,  fome  the  common 
law,  others  their  own  peculiar  laws  and  cuftoms,  fo  the  high 
court  of  parliament  hath  alfo  it’s  own  peculiar  law,  called  the 
lex  et  conjuetudo  parliament i ;  a  law  which  fir  Edward  Coke  k  ob- 
iervcs,  is  “  ab  omnibus  quaerenda,  a  multis  ignorata ,  a  paucis  cog- 
“  nit  a."  It  will  not  therefore  be  expedited  that  we  fliould  enter 
into  the  examination  of  this  law,  with  any  degree  of  minute- 
nefs ;  fince,  as  the  fame  learned  author  aflures  us  *,  it  is  much 
better  to  be  learned  out  of  the  rolls  of  parliament,  and  other  re¬ 
cords,  and  by  precedents,  and  continual  experience,  than  can  be 
exprefled  by  any  one  man.  It  will  be  fufficient  to  obferve,  that 
the  whole  of  the  law  and  cuftom  of  parliament  has  it’s  original 
from  this  one  maxim ;  “  that  whatever  matter  arifes  concerning 
“  either  houfe  of  parliament,  ought  to  be  examined,  difcufled, 
“  and  adjudged  in  that  houfe  to  which  it  relates,  and  not  elfe- 
“  where.”  Hence,  for  inftance,  the  lords  will  not  fufter  the 
commons  to  interfere  in  fettling  the  election  of  a  peer  of  Scot¬ 
land  ;  the  commons  will  not  allow  the  lords  to  judge  of  the 
election  of  a  burgefs ;  nor  will  either  houfe  permit  the  courts  of 
law  to  examine  the  merits  of  either  cafe.  But  the  maxims  upon 
which  they  proceed,  together  with  their  method  of  proceeding, 
reft  entirely  in  the  breaft  of  the  parliament  itfelf ;  and  are  not 
defined  and  afcertained  by  any  particular  ftated  laws. 

The  privileges  of  parliament  are  likewife  very  large  and  inde¬ 
finite  ;  which  has  occafioned  an  obfervation,  that  the  principal 
privilege  of  parliament  confifted  in  this,  that  it’s  privileges  were 
not  certainly  known  to  any  but  the  parliament  itfelf.  And  there¬ 
fore  when  in  31  Hen.  VI  the  houfe  of  lords  propounded  a  ques¬ 
tion  to  the  judges  touching  the  privilege  of  parliament,  the  chief 
juftice,  in  the  name  of  his  brethren,  declared,  “  that  they  ought 
“  not  to  make  anfwer  to  that  queftion  ;  for  it  hath  not  been  ufed 
‘‘aforetime  that  the  juftices  fliould  in  any  wife  determine  the 
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“privileges  of  the  high  court  of  parliament  j  for  it  is  fo  high 
“and  mighty  in  his  nature,  that  it  may  make  law;  and  that 
“which  is  law,  it  may  make  no  law;  and  the  determination  and' 
“  knowlege  of  that  privilege  belongs  to  the  lords  of  parliament, 
“  and  not  to  the  justices  m.”  Privilege  of  parliament  was  princi¬ 
pally  eftabliShed,  in  order  to  protedt  it’s  members  not  only  from, 
being  molefted  by  their  fellow-fubjetfts,  but  alfo  more  efpecially 
from  being  opprelfed  by  the  power  of  the  crown.  If  therefore 
all  the  privileges  of  parliament  were  once  to  be  fet  down  and  af- 
certained,  and  no  privilege  to  be  allowed  but  what  was  fo  defined 
and  determined,  it  were  eafy  for  the  executive  power  to  devife 
fome  new  cafe,  not  within  the  line  of  privilege,  and  under  pre¬ 
tence  thereof  to  harafs  any  refra&ory  member  and  violate  the 
freedom  of  parliament.  The  dignity  and  independence  of  the 
two  houfes  are  therefore  in  great  meafure  preferved  by  keeping 
their  privileges  indefinite.  Some  however  of  the  more  notorious 
privileges  of  the  members  of  either  houfe  are,  privilege  of  fpeech, 
of  perfon,  of  their  domeftics,  and  of  their  lands  and  goods. 
As  to  the  firit,  privilege  of  fpeech,  it  is  declared  by  the  Statute 
i  W.  6c  M.  ft.  2.  c.  2'.  as  one  of  the  liberties  of  the  people, 
“  that  the  freedom  of  fpeech,  and  debates,  and  proceedings  in 
“  parliament,  ought  not  to  be  impeached  or  queftioned  in  any 
“  court  or  place  out  of  parliament.”  And  this  freedom  of  lpeech 
is  particularly  demanded  of  the  king  in  perfon,  by  the  fpeaker  of 
the  houfe  of  commons,  at  the  opening  of  every  new  parliament. 
So  likewife  are  the  other  privileges,  of  perfon,  fervants,  lands 
and  goods  ;  which  are  immunities  as  antient  as  Edward  the  con- 
feflor,  in  whofe  laws"  we  find  this  precept,  “  ad  fynodos  venien- 
“  tibus,  five  fummoniti  fint.  Jive  per  Je  quid  agendum  habuerint,  Jit 
“  fumma  pax and  fo  too,  in  the  old  Gothic  constitutions,  “  ex- 
“  tenditnr  haec  pax  et  fecuritas  ad  qnatuordecim  dies ,  ccnvocato 
“  regni  fenatu  °.”  This  includes  not  only  privilege  from  illegal 
violence,  but  alfo  from  legal  arrefts,  and  feifures  by  procefs  from 
the  courts  of  law.  To  aflault  by  violence  a  member  of  either 
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houfe,  or  his  menial  fervants,  is  a  high  contempt  of  parliament, 
and  there  punilhed  with  the  utmoft  feverity.  It  has  likewife  pe¬ 
culiar  penalties  annexed  to  it  in  the  courts  of  law,  by  the  ftatutes 
5  Hen.  IV.  c.  6.  and  nHen.VI.  c.  11.  Neither  can  any  mem¬ 
ber  of  either  houfe  be  arrefted  and  taken  into  cuftody,  nor  ferved' 
with  any  procefs  of  the  courts  of  law ;  nor  can  his  menial  fer¬ 
vants  be  arrefted  ;  nor  can  any  entry  be  made  on  his  lands ;  nor 
can  his  goods  be  diftrained  or  feifed;  without  a  breach  of  the 
privilege  of  parliament. 

These  privileges  however,  which  derogate  from  the  common 
law,  being  only  indulged  to  prevent  the  member’s  being  diverted 
from  the  public  bufinefs,  endure  no  longer  than  the  feffion  of 
parliament,  fave  only  as  to  the  freedom  of  his  perfon  :  which  in 
a  peer  is  for  ever  facred  and  inviolable ;  and  in  a  commoner  for 
forty  days  after  every  prorogation,  and  forty  days  before  the  next 
appointed  meeting11;  which  is  now  in  effedt  as  long  as  the  par¬ 
liament  fubfifts,  it  feldom  being  prorogued  for  more  than  four- 
fcore  days  at  a  time.  As  to  all  other  privileges  which  obftruft 
the  ordinary  courfe  of  juftice,  they  ceafe  by  the  ftatutes  1 2  W.  III. 
c.  3.  and  1 1  Geo.  II.  c.  24.  immediately  after  the  dilfolution  or 
prorogation  of  the  parliament,  or  adjournment  of  the  houfes  for 
above  a  fortnight ;  and  during  thefe  recedes  a  peer,  or  member 
of  the  houfe  of  commons,  may  be  fued  like  an  ordinary  fubjedl, 
and  in  confequence  of  fuch  fuits  may  be  difpoflefled  of  his  lands 
and  goods.  In  thefe  cafes  the  king  has  alfo  his  prerogative  :  he 
may  fue  for  his  debts,  though  not  arreft  the  perfon  of  a  member,, 
during  the  fitting  of  parliament ;  and  by  ftatute  2  &  3  Ann.  c.  1 8. 
a  member  may  be  fued  during  the  fitting  of  parliament  for  any 
mifdemefnor  or  breach  of  trull  in  a  public  office.  Likewife,  for 
the  benefit  of  commerce,  it  is  provided  by  llatute  4  Geo.  IIL 
c.  33,  that  any  trader,  having  privilege  of  parliament,  may  be 
ferved  with  legal  procefs  for  any  juft  debt,  (to  the  amount  of 
100/.)  and  unlefs  he  makes  fatisfaftion  within  two  months,  it 
{hall  be  deemed  an  aft  of  bankruptcy;  and  that  commiffions  of 

p  2  Lev.  72. 


bankrupt: 


1 66  The  Rights  Book  I. 

bankrupt  may  be  iffiied  again  ft  fuch  privileged  traders,  in  like 
manner  as  againft  any  other. 

The  only  way  by  which  courts  of  juftice  could  antiently  take 
cognizance  of  privilege  of  parliament  was  by  writ  of  privilege, 
in  the  nature  of  a  fuperfedeas,  to  deliver  the  party  out  of  cuflody 
when  arretted  in  a  civil  fuit q.  For  when  a  letter  was  written  by 
the  fpeaker  to  the  judges,  to  flay  proceedings  againfl  a  privileged 
perfon,  they  rejected  it  as  contrary  to  their  oath  of  office r.  But 
iince  the  ftatute  12  W.  III.  e.  3.  which  enafts,  that  no  privileged 
perfon  fhall  be  fubjedt  to  an-efl  or  imprifonment,  it  hath  been 
held  that  fuch  arrefl  is  irregular  ab  initio,  and  that  the  party  may 
be  difcharged  upon  motion s.  It  is  to  be  obferved,  that  there  is 
no  precedent  of  any  fuch  writ  of  privilege,  but  only  in  civil 
fuits ;  and  that  the  ftatute  of  1  Jac.  I.  c.13.  and  that  of  king 
William  (which  remedy  fome  inconveniences  arifing  from  privi¬ 
lege  of  parliament)  fpeak  only  of  civil  adtions.  And  therefore 
the  claim  of  privilege  hath  been  ufually  guarded  with  an  excep¬ 
tion  as  to  the  cafe  of  indidtable  crimes';  or,  as  it  hath  been  fre¬ 
quently  exprefied,  of  treafon,  felony,  and  breach  (or  furety)  of 
the  peace  u.  Whereby  it  ieems  to  have  been  underflood  that  no 
privilege  was  allowable  to  the  members,  their  families,  or  fer- 
vants  in  any  crime  whatfoever ;  for  all  crimes  are  treated  by  the 
law  as  being  contra  pacem  domini  regis.  And  inftances  have  not 
been  wanting,  wherein  privileged  perfons  have  been  convidled  of 
mifdemefnors,  and  committed,  or  profecuted  to  outlawry,  even 
in  the  middle  of  a  feffion  w ;  which  proceeding  has  afterwards 
received  the  fandlion  and  approbation  of  parliament  *.  To  which 
may  be  added,  that,  a  few  years  ago,  the  cafe  of  writing  and 
publiffiing  feditious  libels  was  refolved  by  both  houfes  y  not  to  be 
intitled  to  privilege ;  and  that  the  reafons,  upon  which  that  cafe 


s  Dyer.  59.  4?ryn.  Brev.  Pari.  757. 
r  Latch.  48.  Noy.  83. 
s  Stra.  989. 

x  Com.  Journ.  17  Aug  1641. 
u  4111(1.25.  Com.  journ.  20  May.  1675. 


w  Mich,  t  6  Ed*w.  IV.  in  Scacch .  • —  Lord 
Raym.  1461. 

*  Coir..  Journ.  16  May.  1726. 

>'  Com.  journ.  24  Nov.  Lords  Journ. 
29  Nov.  1763. 

proceeded  % 


Ch.  2.  a/  Persons.  167 

proceeded2,  extended  equally  to  every  indi&abie  offence.  So  that 
the  chief,  if  not  the  only,  privilege  of  parliament,  in  fuch  cafes, 
feems  to  be  the  right  of  receiving  immediate  information  of  the 
imprifonment  or  detention  of  any  member,  with  the  reafon  for 
which  he  is  detained  :  a  practice  that  is  daily  ufed  upon  the 
flighteft  military  accufations,  preparatory  to  a  trial  by  a  court 
martial3;  and  which  is  recognized  by  the  feveral  temporary  fta- 
tutes  for  fufpending  the  habeas  corpus  a<ftb,  whereby  it  is  provi¬ 
ded,  that  no  member  of  either  houfe  (hall  be  detained,  till  the 
matter  of  which  he  Hands  fufpe&ed,  be  firR  communicated  to 
the  houfe  of  which  he  is  a  member,  and  the  confent  of  the  faid 
houfe  obtained  for  his  commitment  or  detaining.  But  yet  the 
ufage  has  uniformly  been,  ever  fince  the  revolution,  that  the 
communication  has  been  fubfequent  to  the  arreR. 

These  are  the  general  heads  of  the  laws  and  cuRoms  rela¬ 
ting  to  parliament,  confidered  as  one  aggregate  body.  We  will- 
next  proceed  to 

IV.  The  laws  and  cuftoms  relating  to  the  houfe  of  lords  in 
particular.  Thefe,  if  we  exclude  their  judicial  capacity,  which 
will  be  more  properly  treated  of  in  the  third  and  fourth  books  of 
thefe  commentaries,  will  take  up  but  little  of  our  time. 

One  very  antient  privilege  is  that  declared  by  the  charter  of 
theforeftc,  confirmed  in  parliament  9  Hen.  Ill ;  viz.  that  every 
lord  fpiritual  or  temporal  fummoned  to  parliament,  and  pafiing 
through  the  king’s  forefts,  may,  both  in  going  and  returning,  kill 
one  or  two  of  the  king’s  deer  without  warrant ;  in  view  of  the 
foreRer,  if  he  be  prefent ;  or  on  blowing  a  horn  if  he  be  abfent, 
that  he  may  not  feem  to  take  the  king’s  venifon  by  Health. 

In  the  next  place  they  have  a  right  to  be  attended,  and  con- 
Hantly  are,  by  the  judges  of  the  court  of  king’s  bench  and.com- 

z  Lords  Proteft.  ibid .  b  particularly  17  Geo.  II.  c.  6. 
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monpleas,  and  fuch  of  the  barons  of  the  exchequer  as  are  of  the 
degree  of  the  coif,  or  have  been  made  ferjeants  at  law;  as  like- 
wile  by  the  mailers  of  the  court  of  chancery ;  for  their  advice 
in  point  of  law,  and  for  the  greater  dignity  of  their  proceedings. 
The  fecretaries  of  Hate,  the  attorney  and  folicitor  general,  and 
the  reft  of  the  king’s  learned  counfel  being  ferjeants,  were  alfo 
ufed  to  attend  the  houfe  of  peers,  and  have  to  this  day  their  re¬ 
gular  writs  of  fummons  ifl'ued  out  at  the  beginning  of  every  par¬ 
liament d  :  but,  as  many  of  them  have  of  late  years  been  members 
of  the  houfe  of  commons,  their  attendance  is  fallen  into  difufe. 

Another  privilege  is,  that  every  peer,  by  licence  obtained 
from  the  king,  may  make  another  lord  of  parliament  his  proxy, 
to  vote  for  him  in  his  abfence'-.  A  privilege  which  a  member  of 
the  other  houfe  can  by  no  means  have,  as  he  is  himfelf  but  a 
proxy  for  a  multitude  of  other  peopled 

Each  peer  has  alfo  a  right,  by  leave  of  the  houfe,  when  a 
vote  paft'es  contrary  to  his  fentiments,  to  enter  his  diflent  on  the 
journals  of  the  houfe,  with  the  reafons  for  fuch  diflent;  which 
is  ufually  ftiled  his  proteft. 

All  bills  likewife,  that  may  in  their  confequences  any  way 
affedt  the  rights  of  the  peerage,  are  by  the  cuftom  of  parliament 
to  have  their  firft  rife  and  beginning  in  the  houfe  of  peers,  and 
to  fuffer  no  changes  or  amendments  in  the  houfe  of  commons. 

There  is  alfo  one  ftatute  peculiarly  relative  to  the  houfe  of 
lords;  6  Ann.  c.  23.  which  regulates  the  election  of  the  fixteen 
reprefentative  peers  of  North  Britain,  in  confequence  of  the 
twenty  fecond  and  twenty  third  articles  of  the  union  :  and  for 
that  purpofe  prefcribes  the  oaths,  fsV,  to  be  taken  by  the  eledtors ; 
diredts  the  mode  of  balloting ;  prohibits  the  peers  eledling  from 
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being 'attended  in  an  unufual  manner;  and  expreflly  provides, 
that  no  other  matter  fhall  be  treated  of  in  that  aflfembly,  fave 
only  the  election,  on  pain  of  incurring  a  praemunire. 

V.  T  h  e  peculiar  laws  and  cuftoms  of  the  houfe  of  commons 
relate  principally  .to  the  railing  of  taxes,  and  the  elections  of 
members  to  ferve  in  parliament. 

First,  with  regard  to  taxes:  it  is  the  antient  indifputable 
privilege  and  right  of  the  houfe  of  commons,  that  all  grants  of 
fubfidies  or  parliamentary  aids  do  begin  in  their  houfe,  and  are 
firft  bellowed  by  them 6 ;  although  their  grants  are  not  effectual 
to  all  intents  and  purpofes,  until  they  have  the  alfent  of  the  other 
two  branches  of  the  legillature.  The  general  reafon,  given  for 
this  exclulive  privilege  of  the  houfe  of  commons,  is,  that  the 
fupplies  are  raifed  upon  the  body  of  the  people,  and  therefore  it 
is  proper  that  they  alone  Ihould  have  the  right  of  taxing  them-! 
felves.  This  reafon  would  be  unanfwerable,  if  the  commons  taxed 
none  but  themfelves  :  but  it  is  notorious,  that  a  very  large  lhare 
of  property  is  in  the  pofleflion  of  the  houfe  of  lords ;  that  this 
property  is  equally  taxable,  and  taxed,  as  the  property  of  the 
commons ;  and  therefore  the  commons  not  being  the  J'olc  perfons 
taxed,  this  cannot  be  the  reafon  of  their  having  the  foie  right  of 
railing  and  modelling  the  fupply.  The  true  reafon,  ariling  from 
the  Ipirit  of  our  conllitution,  feems  to  be  this.  The  lords  being 
a  permanent  hereditary  body,  created  at  pleafure  by  the  king,  are 
fuppofed  more  liable  to  be  influenced  by  the  crown,  and  when 
once  influenced  to  continue  fo,  than  the  commons,  who  are  a 
temporary  elective  body,  freely  nominated  by  the  people.  It  would 
therefore  be  extremely  dangerous,  to  give  them  any  power  of 
framing  new  taxes  for  the  fubjedt :  it  is  fufficient,  that  they  have 
a  power  of  rejedling,  if  they  think  the  commons  too  lavifh  or 
improvident  in  their  grants.  But  fo  reafonably  jealous  are  the 
commons  of  this  valuable  privilege,  that  herein  they  will  not 
fuffer  the  other  houfe  to  exert  any  power  but  that  of  rejecting ; 
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they  will  not  permit  the  lead  alteration  or  amendment  to  be  made 
by  the  lords  to  the  mode  of  taxing  the  people  by  a  money  bill ; 
under  which  appellation  are  included  all  bills,  by  which  money 
is  diredted  to  be  raifed  upon  the  fubjedt,  for  any  purpofe  or  in 
any  fliape  whatfoever;  either  for  the  exigencies  of  government, 
and  collected  from  the  kingdom  in  general,  as  the  land  tax ;  or 
for  private  benefit,  and  collected  in  any  particular  diftridt,  as  by 
turnpikes,  parifh  rates,  and  the  like.  Yet  fir  Matthew  Haleh 
mentions  one  cafe,  founded  on  the  pradtice  of  parliament  in  the 
reign  of  Henry  VI ',  wherein  he  thinks  the  lords  may  alter  a 
money  bill ;  and  that  is,  if  the  commons  grant  a  tax,  as  that  of 
tonnage  arid  poundage,  for  four  years  ;  and  the  lords  alter  it  to 
a  lefs  time,  as  for  two  years ;  here,  he  fays,  the  bill  need  not  be 
fent  back  to  the  commons  for  their  concurrence,  but  may  receive 
the  royal  aflent  without  farther  ceremony;  for  the  alteration  of 
the  lords  is  confiftent  with  the  grant  of  the  commons.  But  fuch 
an  experiment  will  hardly  be  repeated  by  the  lords,  under  the  pre- 
fent  improved  idea  of  the  privilege  of  the  houl'e  of  commons  : 
and,  in  any  cafe  where  a  money  bill  is  remanded  to  the  commons, 
all  amendments  in  the  mode  of  taxation  are  fure  to  be  rejedted. 

Next,  with  regard  to  the  eledtions  of  knights,  citizens,  and 
burgefl'es;  we  may  obferve,  that  herein  confifts  the  exercife  of  the 
democratical  part  of  our  conftitution  :  for  in  a  democracy  there 
can  be  no  exercife  of  fovereignty  but  by  fuffrage,  which  is  the 
declaration  of  the  people’s  will.  In  all  democracies  therefore  it 
is  of  the  utmofi:  importance  to  regulate  by  whom,  and  in  what 
manner,  the  fuffrages  are  to  be  given.  And  the  Athenians  were 
fo  juftly  jealous  of  this  prerogative,  that  a  Ilranger,  who  inter¬ 
fered  in  the  aflemblies  of  the  people,  was  punillied  by  their  laws 
with  death  :  becaufe  fuch  a  man  was  efteemed  guilty  of  high 
treafon,  by  ufurping  thofe  rights  of  fovereignty,  to  which  he  had 
no  title.  In  England,  where  the  people  do  not  debate  in  a  col- 
ledtive  body  but  by  reprefentation,  the  exercife  of  this  fovereignty 

h  on  parliaments.  65,  66.  anfwer  to  this  cafe  by  fir  Heneage  Finch, 

*  Year  book,  33  Hen. VI.  17.  But  fee  the  Com.  Journ.  22  Apr.  1671. 

confifts 


Ch.  2.  0/  Persons,  171 

confifts  in  the  choice  of  reprefentatives.  The  laws  have  therefore 
very  ftri&ly  guarded  againft  ufurpation  or  abufe  of  this  power, 
by  many  falutary  provifions ;  which  may  be  reduced  to  thefe  three 
points,  1.  The  qualifications  of  the  ele&ors.  2.  The  qualifica¬ 
tions  of  the  eledted.  3.  The  proceedings  at  elections. 

i.  As  to  the  qualifications  of  the  electors.  The  true  reafon 
of  requiring  any  qualification,  with  regard  to  property,  in  voters, 
is  to  exclude  fuch  perfons  as  are  in  fo  mean  a  fituation  that  they 
are  efteemed  to  have  no  will  of  their  own.  If  thefe  perfons  had 
votes,  they  would  be  tempted  to  difpofe  of  them  under  fome 
undue  influence  or  other.  This  would  give  a  great,  an  artful,  or 
a  wealthy  man,  a  larger  (hare  in  elections  than  is  confiftent  with 
general  liberty.  If  it  were  probable  that  every  man  would  give 
his  vote  freely,  and  without  influence  of  any  kind,  then,  upon 
the  true  theory  and  genuine  principles  of  liberty,  every  member 
of  the  community,  however  poor,  fhould  have  a  vote  in  electing 
thofe  delegates,  to  whofe  charge  is  committed  the  difpofal  of  his 
property,  his  liberty,  and  his  life.  But,  fince  that  can  hardly  be 
expedted  in  perfons  of  indigent  fortunes,  or  fuch  as  are  under  the 
immediate  dominion  of  others,  all  popular  fhates  have  been  obli¬ 
ged  to  eftabliih  certain  qualifications ;  whereby  fome,  who  are 
fulpedted  to  have  no  will  of  their  own,  are  excluded  from  voting, 
in  order  to  fet  other  individuals,  whofe  wills  may  be  fuppofed 
independent,  more  thoroughly  upon  a  level  with  each  other. 

And  this  conftitution  of  fuffrages  is  framed  upon  a  wifer  prin¬ 
ciple,  with  us,  than  either  of  the  methods  of  voting,  by  centuries 
or  by  tribes,  among  the  Romans.  In  the  method  by  centuries,  in- 
ftituted  by  Servius  Tullius,  it  was  principally  property,  and  not 
numbers,  that  turned  the  fcale  :  in  the  method  by  tribes,  gra¬ 
dually  introduced  by  the  tribunes  of  the  people,  numbers  only 
were  regarded  and  property  entirely  overlooked.  Hence  the  laws 
pafled  by  the  former  method  had  ufually  too  great  a  tendency  to 
aggrandize  the  patricians  or  rich  nobles  j  and  thofe  by  the  latter 
had  too  much  of  a  levelling  principle.  Our  conftitution  fteers 
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between  the  two  extremes.  Only  fuch  are  entirely  excluded, 
as  can  have  no  will  of  their  own  :  there  is  hardly  a  free  agent  to 
be  found,  but  what  is  entitled  to  a  vote  in  fome  place  or  other 
in  the  kingdom.  Nor  is  comparative  wealth,  or  property,  entirely 
difregarded  in  elections ;  for  though  the  richeft  man  has  only  one 
vote  at  one  place,  yet,  if  his  property  be  at  all  diffufed,  he  has 
probably  a  right  to  vote  at  more  places  than  one,  and  therefore 
has  many  reprefentatives.  This  is  the  fpirit  of  our  constitution  : 
not  that  I  aflert  it  is  in  faCt  quite  fo  perfect  as  I  have  here  endea¬ 
voured  to  defcribe  it ;  for,  if  any  alteration  might  be  wifhed  or 
fuggefted  in  the  prefent  frame  of  parliaments,  it  fhould  be  in 
favour  of  a  more  complete  reprefentation  of  the  people. 

But  to  return  to  our  qualifications ;  and  firft  thofe  of  elec¬ 
tors  for  knights  of  the  lhire.  1.  By  Statute  8  Hen. VI.  c.7.  and 
10  Hen.  VI.  c.  2.  the  knights  of  the  Shires  Shall  be  chofen  of 
people  dwelling  in  the  fame  counties  j  whereof  every  man  fliall 
have  freehold  to  the  value  of  forty  Shillings  by  the  year  within 
the  county ;  which  by  fubfequent  Statutes  is  to  be  clear  of  all 
charges  and  deductions,  except  parliamentary  and  parochial  taxes. 
The  knights  of  Shires  are  the  reprefentatives  of  the  landholders, 
or  landed  intereSt,  of  the  kingdom  :  their  electors  mult  there¬ 
fore  have  eftates  in  lands  or  tenements,  within  the  county  repre- 
fented :  thefe  eftates  muft  be  freehold,  that  is,  for  term  of  life 
at  leaft;  becaufe  beneficial  leafes  for  long  terms  of  years  were 
not  in  ufe  at  the  making  of  thefe  ftatutes,  and  copyholders  were 
then  little  better  than  villeins,  abfolutely  dependent  upon  their 
lord :  this  freehold  muft  be  of  forty  Shillings  annual  value ;  be¬ 
caufe  that  fum  would  then,  with  proper  induftry,  furnifh  all  the 
neceffaries  of  life,  and  render  the  freeholder,  if  he  pleafed,  an 
independent  man.  For  bifhop  Fleetwood,  in  his  chronicon  pre- 
ciojian  written  about  fixty  years  fince,  has  fully  proved  forty  fhil¬ 
lings  in  the  reign  of  Henry  VI  to  have  been  equal  to  twelve 
pounds  per  annum  in  the  reign  of  queen  Anne  j  and,  as  the  value 
of  money  is  very  confiderably  lowered  fince  the  bifhop  wrote,  I 
think  we  may  fairly  conclude,  from  this  and  other  circumftances, 
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that  what  was  equivalent  to  twelve  pounds  in  his  days  is  equiva¬ 
lent  to  twenty  at  prefent.  The  other  lefs  important  qualifications 
of  the  electors  for  counties  in  England  and  Wales  may  be  collected 
from  the  flatutes  cited  in  the  margin  k;  which  direCt,  2.  That  no 
perfon  under  twenty  one  years  of  age  fhall  be  capable  of  voting 
for  any  member.  This  extends  to  all  forts  of  members,  as  well 
for  boroughs  as  counties;  as  does  alfo  the  next,  viz.  3.  That  no 
perfon  convicted  of  perjury,  or  fubornation  of  perjury,  fhall  be 
capable  of  voting  in  any  election.  4.  That  no  perfon  fhall  vote  in- 
right  of  any  freehold,  granted  to  him  fraudulently  to  qualify  him. 
to  vote.  Fraudulent  grants  are  fuch  as  contain  an  agreement  to 
reconvey,  or  to  defeat  the  eftate  granted ;  which  agreements  are 
made  void,  and  the  eftate  is  abfolutely  veiled  in  the  perfon  to 
whom  it  is  fo  granted.  And,  to  guard  the  better  againft  fuch 
frauds,  it  is  farther  provided,  5.  That  every  voter  fhall  have 
been  in  the  aCtual  pofleffion,  or  receipt  of  the  profits,  of  his  free¬ 
hold  to  his  own  ufe  for  twelve  calendar  months  before ;  except 
it  came' to  him  by  defcent,  marriage,  marriage  fettlement,  will, 
or  promotion  to  a  benefice  or  office.  6.  That  no  perfon  fhall 
vote  in  refpeCt  of  an  annuity  or  rentcharge,  unlefs  regiftered  with 
the  clerk  of  the  peace  twelve  calendar  months  before.  7.  That 
in  mortgaged  or  truft-eftates,  the  perfon  in  pofleffion,  under  the 
above-mentioned  rcftriCtions,  fhall  have  the  vote.  8.  That  only 
one  perfon  fhall  be  admitted  to  vote  for  any  one  houfe  or.  tene¬ 
ment,  to  prevent  the  fplitting  of  freeholds.  9.  That-  no  eftate 
fhall  qualify  a  voter,  unlefs  the  eftate  has  been  affeffed  to  fome 
land  tax  aid,  at  leaft  twelve  months  before  the  election.  10.  That 
no  tenant  by  copy  of  court  roll  fhall  be  permitted  to  vote  as  a 
freeholder.  Thus  much  for  the  electors  in  counties. 

As  for  the  electors  of  citizens  and  burgeffes,  thefe  are  fuppo- 
fed  to  be  the  mercantile  part  or  trading  intereft  of  this  kingdom. 
But  as  trade  is  of  a  fluctuating  nature,  and  feldom  long  fixed  in 
a  place,  it  was  formerly  left  to  the  crown  to  fummon,  pro  re  nata , 
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the  nioft  flouri  filing  towns  to  fend  reprefentatives  to  parliament. 
So  that  as  towns  encreafed  in  trade,  and  grew  populous,  they 
were  admitted  to  a  (hare  in  the  legiflature.  But  the  misfortune 
is,  that  the  deferted  boroughs  continued  to  be  fummoned,  as  well 
as  thofe  to  whom  their  trade  and  inhabitants  were  transferred  $ 
except  a  few  which  petitioned  to  be  eafed  of  the  expenfe,  then 
ufual,  of  maintaining  their  members :  four  (hillings  a  day  being 
allowed  for  a  knight  of  the  (hire,  and  two  (hillings  for  a  citizen  or 
burgefs ;  which  was  the  rate  of  wages  edablilhed  in  the  reign 
of  Edward  III  m.  Hence  the  members  for  boroughs  now  bear 
above  a  quadruple  proportion  to  thofe  for  counties,  and  the  num¬ 
ber  of  parliament  men  is  increafed  (ince  Fortefcue’s  time,  in  the 
reign  of  Henry  the  (ixth,  from  300  to  upwards  of  500,  exclu- 
(ive  of  thofe  for  Scotland.  The  univerfities  were  in  general  not 
empowered  to  fend  burgefles  to  parliament ;  though  once,  in 
28  Edw.  I.  when  a  parliament  was  fummoned  to  confider  of  the 
king’s  right  to  Scotland,  there  were  ilTued  writs,  which  required 
the  univerfity  of  Oxford  to  fend  up  four  or  five,  and  that  of  Cam¬ 
bridge  two  or  three,  of  their  mod:  difereet  and  learned  lawyers 
for  that  purpofe  n.  But  it  was  king  James  the  firft,  who  indul¬ 
ged  them  with  the  permanent  privilege  to  fend  condantly  two  of 
their  own  body ;  to  l'erve  for  thofe  ftudents  who,  though  ufeful 
members  of  the  community,  were  neither  concerned  in  the  landed 
nor  the  trading  filtered ;  and  to  protedl  in  the  legiflature  the 
rights  of  the  republic  of  letters.  The  right  of  eleilion  in  boroughs 
is  various,  depending  intirely  on  the  feveral  charters,  cuftoms, 
and  condi  tutions  of  the  refpe&ive  places,  which  has  occafioned 
infinite  difputes;  though  now  by  datute  2  Geo.  II.  c.24.  the  right 
of  voting  for  the  future  (hall  be  allowed  according  to  the  lad  de¬ 
termination  of  the  houfe  of  commons  concerning  it.  And  by 
datute  3  Geo.  III.  c.15.  no  freeman  of  any  city  or  borough  (other 
than  luch  as  claim  by  birth,  marriage,  or  fervitude)  (hall  be  in- 
titled  to  vote  therein,  unlefs  he  hath  been  admitted  to  his  freedom 
twelve  calendar  months  before.  ' 
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2.  Our  fecond  point  is  the  qualification  of  perfons  to  be 
elected  members  of  the  houfe  of  commons.  This  depends  upon 
the  law  and  cuftom  of  parliaments0,  and  the  ftatutes  referred  to 
in  the  margin p.  .And  from  thefe  it  appears,  1.  That  they  mud 
not  be  aliens  born,  or  minors.  2.  That  they  muff  not  be  any  of 
the  twelve  judges,  becaufe  they  fit  in  the  lords1  houfe ;  nor  of 
the  clergy,  for  they  fit  in  the  convocation  ;  nor  perfons  attainted 
of  treafon  or  felony,  for  they  are  unfit  to  fit  any  where q.  3.  That 
(heriffs  of  counties,  and  mayors  and  bailiffs  of  boroughs,  are  not 
eligible  in  their  refpeCtive  jurifdiCtions,  as  being  returning  offi¬ 
cers1;  but  that  fherifts  of  one  county  are  eligible  to  be  knights 
of  another5.  4.  That,  in  ffriCtnefs,  all  members  ought  to  be 
inhabitants  of  the  places  for  which  they  are  chofen  :  but  this  is 
intirely  difregarded.  5.  That  no  perfons  concerned  in  the  ma¬ 
nagement  of  any  duties  or  taxes  created  fince  1692,  except  the 
commiffioners  of  the  treafury,  nor  any  of  the  officers  following, 
(viz.  commiffioners  of  prizes,  tranfports,  fick  and  wounded,  wine 
licences,  navy,  and  victualling;  fecretaries  or  receivers  of  prizes; 
comptrollers  of  the  army  accounts ;  agents  for  regiments ;  go¬ 
vernors  of  plantations  and  their  deputies ;  officers  of  Minorca  or 
Gibraltar  ;  officers  of  the  excife  and  cuftoms ;  clerks  or  deputies 
in  the  feveral  offices  of  the  treafury,  exchequer,  navy,  victual¬ 
ling,  admiralty,  pay  of  the  army  or  navy,  fecretaries  of  ffate,. 
fait,  ftamps,  appeals,  wine  licences,  hackney  coaches,  hawkers, 
and  pedlars)  nor  any  perfons  that  hold  any  new  office  under  the 
crown  created  fince  1705,  are  capable  of  being  eleCted  members. 
6.  That  no  perfon  having  a  penfion  under  the  crown  during  plea- 
fure,  or  for  any  term  of  years,  is  capable  of  being  eleCted.  7.  That 
if  any  member  accepts  an  office  under  the  crown,  except  an  officer 
in  the  army  or  navy  accepting  a  new  commiffion,  his  feat  is  void;, 
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but  fuch  member  is  capable  of  being  re-eleded.  8.  That  all 
knights  of  the  fhire  fhall  be  adual  knights,  or  fuch  notable 
efquires  and  gentlemen,  as  have  eftates  fufficient  to  be  knights, 
and  by  no  means  of  the  degree  of  yeomen.  This  is  reduced  to 
a  flill  greater  certainty,  by  ordaining,  9.  That  every  knight  of  a 
fhire  fhall  have  a  clear  eftate  of  freehold  or  copyhold  to  the  va¬ 
lue  of  fix  hundred  pounds  per  annum,  and  every  citizen  and 
burgefs  to  the  value  of  three  hundred  pounds ;  except  the  eldefl 
fons  of  peers,  and  of  perfons  qualified  to  be  knights  of  fhires,  and 
except  the  members  for  the  two  univerfities  :  which  fomewhat 
ballances  the  afcendant  which  the  boroughs  have  gained  over  the 
counties,  by  obliging  the  trading  interefl  to  make  choice  of 
landed  men  :  and  of  this  qualification  the  member  muft  make 
oath,  and  give  in  the  particulars  in  writing,  at  the  time  of  his 
taking  his  feat.  But,  lubjed  to  thefe  reflridions  and  dilqualifi- 
cations,  every  fubjed  of  the  realm  is  eligible  of  common  right. 
It  was  therefore  an  unconftitutional  prohibition,  which  was  in- 
ferted  in  the  king’s  writs,  for  the  parliament  holden  at  Coventry, 
6  Hen.  IV,  that  no  apprentice  or  other  man  of  the  law  fhould 
be  eleded  a  knight  of  the  fhire  therein1 2:  in  return  for  which, 
our  law  books  and  hiflorians  u  have  branded  this  parliament  with 
the  name  of  parliamcntwn  indochim,  or  the  Jack-learning  parlia¬ 
ment  ;  and  fir  Edward  Coke  obferves  with  fome  fpleen  w,  that 
there  was  never  a  good  law  made  thereat. 


3.  The  third  point  regarding  eledions,  is  the  method  of 
proceeding  therein.  This  is  alfo  regulated  by  the  law  of  par¬ 
liament,  and  the  feveral  flatutes  referred  to  in  the  margin  x  j  all 
which  I  fhall  endeavour  to  blend  together,  and  extrad  out  of  them 
a  fummary  account  of  the  method  of  proceeding  to  eledions.. 


1  Pryn.  on  4 Inft.  13. 
u  Walfingh.  A.D.  1405. 
w  4  Inft.  48. 

*  7  Hen.  IV.  c.  15.  8  Hen.  VI.  c.  7. 

23  lien.  VI.  c.  15.  1  W.  &  M.  ft.  1.  c.  2. 

2  W.  &  M.  ft.  1 .  c.  7.  5  Sc  6  W.  &  M. 


c.20.  7W.III.  c.4.  7  &  8W.III.  c.7. 
and  c.  25.  10  &  1 1  W.  III.  c.7,  12  & 

13VV.  XU.  c.  10.  6  Ann.  c.  23.  9  Ann. 

c.5.  ioAnn.  c.19.  c.33.  2Ge0.II.  c.  24. 
8Geo.II.  c.30.  i8Geo.II,  c. 18,  19Geo.il. 
c.  28. 
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A  s  foon  as  the  parliament  is  fummoned,  the  lord  chancellor 
(or  if  a  vacancy  happens  during  parliament,  the  fpeaker,  by  or¬ 
der  of  the  houfe)  fends  his  warrant  to  the  clerk  of  the  crown  in 
chancery;  who  thereupon  ifFues  out  writs  to  the  fherifF  of  every 
county,  for  the  election  of  all  the  members  to  ferve  for  that 
county,  and  every  city  and  borough  therein.  Within  three  days 
after  the  receipt  of  this  writ,  the  ilierifF  is  to  fend  his  precept, 
under  his  feal,  to  the  proper  returning  officers  of  the  cities  and 
boroughs,  commanding  them  to  eledt  their  members ;  and  the 
faid  returning  officers  are  to  proceed  to  election  within  eight  days 
from  the  receipt  of  the  precept,  giving  four  days  notice  of  the 
fame ;  and  to  return  the  perfons  chofen,  together  with  the  pre¬ 
cept,  to  the  fherifF. 

But  elections  of  knights  of  the  fhire  muft  be  proceeded  to 
by  the  fherifFs  themfelves  in  perfon,  at  the  next  county  court  that 
fhall  happen  after  the  delivery  of  the  writ.  The  county  court  is 
a  court  held  every  month  or  oftener  by  the  fherifF,  intended  to 
try  little  caufes  not  exceeding  the  value  of  forty  (hillings,  in  what 
part  of  the  county  he  pleafes  to  appoint  for  that  purpofe  :  but 
for  the  election  of  knights  of  the  fhire,  it  muft  be  held  at  the 
moft  ufual  place.  If  the  county  court  falls  upon  the  day  of  de¬ 
livering  the  writ,  or  within  fix  days  after,  the  fherifF  may  adjourn 
the  court  and  election  to  fome  other  convenient  time,  not  longer 
than  fixteen  days,  nor  fhorter  than  ten ;  but  he  cannot  alter  the 
place,  without  the  confent  of  all  the  candidates ;  and  in  all  fuch 
cafes  ten  days  public  notice  muft  be  given  of  the  time  and  place 
of  the  election. 

And,  as  it  is  efiential  to  the  very  being  of  parliament  that 
elections  fhould  be  abfolutely  free,  therefore  all  undue  influences 
upon  the  eledtors  are  illegal,  and  ftrongly  prohibited.  For 
Mr  Locke y  ranks  it  among  thofe  breaches  of  truft  in  the  execu¬ 
tive  magiftrate,  which  according  to  his  notions  amount  to  a  dif- 

y  on  Gov.  p.  2.  §.  222. 
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folution  of  the  government,  “if  he  employs  the  force,  treafure, 
“  and  offices  of  the  fociety  to  corrupt  the  reprefentatives,  or  openly 
“  to  preingage  the  electors,  and  prefcribe  what  manner  of  perfons 
“  ffiall  be  chofen.  For  thus  to  regulate  candidates  and  eledtors, 
“and  new  model  the  ways  of  election,  what  is  it,  fays  he,  but 
“  to  cut  up  the  government  by  the  roots,  and  poifon  the  very 
“fountain  of  public  fecurity?”  As  foon  therefore  as  the  time 
and  place  of  election,  either  in  counties  or  boroughs,  are  fixed, 
all  foldiers  quartered  in  the  place  are  to  remove,  at  lealt  one  day 
before  the  election,  to  the  diftance  of  two  miles  or  more ;  and 
not  return  till  one  day  after  the  poll  is  ended.  Riots  likewife  have 
been  frequently  determined  to  make  an  election  void.  By  vote 
alfo  of  the  houfe  of  commons,  to  whom  alone  belongs  the  power 
of  determining  contelfed  elections,  no  lord  of  parliament,  or  lord 
lieutenant  of  a  county,  hath  any  right  to  interfere  in  the  eledtion 
of  commoners ;  and,  by  ftatute,  the  lord  warden  of  the  cinque 
ports  ihall  not  recommend  any  members  there.  If  any  officer  of 
the  excife,  cuftoms,  ftamps,  or  certain  other  branches  of  the  re¬ 
venue,  prefumes  to  intermeddle  in  eledtions,  by  perfuading  any 
voter  or  dilfuading  him,  he  forfeits  100/,  and  is  difabled  to  hold 
any  office. 

Thus  are  the  eledtors  of  one  branch  of  the  legiflature  fecu- 
red  from  any  undue  influence  from  either  of  the  other  two,  and 
from  all  external  violence  and  compulfion.  But  the  greateft  dan¬ 
ger  is  that  in  which  themfelves  co-operate,  by  the  infamous  prac¬ 
tice  of  bribery  and  corruption.  To  prevent  which  it  is  enadted 
that  no  candidate  Ihall,  after  the  date  (ufually  called  the  tejle)  of 
the  writs,  or  after  the  vacancy,  give  any  money  or  entertainment 
to  his  eledtors,  or  promife  to  give  any,  either  to  particular  per¬ 
fons,  or  to  the  place  in  general,  in  order  to  his  being  eledted ; 
on  pain  of  being  incapable  to  ferve  for  that  place  in  parliament. 
And  if  any  money,  gift,  office,  employment,  or  reward  be  given 
or  promifed  to  be  given  to  any  voter,  at  any  time,  in  order  to  in¬ 
fluence  him  to  give  or  withhold  his  vote,  as  well  he  that  takes  as 
he  that  offers  fuch  bribe  forfeits  500  /,  and  is  for  ever  difabled 
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from  voting  and  holding  any  office  in  any  corporation ;  unlefs, 
before  conviction,  he  will  diicover  fome  other  offender  of  the 
fame  kind,  and  then  he  is  indemnified  for  his  own  offence2.  The 
firfl  inftance  that  occurs,  of  election  bribery,  was  fo  early  as 
1 3  Eliz.  when  one  Thomas  Longe  ( being  a  Ample  man  and  of 
fmall  capacity  to  ferve  in  parliament)  acknowleged  that  he  had 
given  the  returning  officer  and  others  of  the  borough  for  which 
he  was  chofen  four  pounds  to  be  returned  member,  and  was  for 
that  premium  elected.  But  for  this  offence  the  borough  was 
amerced,  the  member  was  removed,  and  the  officer  fined  and 
imprifoned  a.  But,  as  this  practice  hath  fince  taken  much  deeper 
and  more  univerfal  root,  it  hath  occafioned  the  making  of  thefe 
wholefome  ftatutes ;  to  complete  the  efficacy  of  which,  there  is 
nothing  wanting  but  refolution  and  integrity  to  put  them  in. 
ftriCt  execution. 

Undue  influence  being  thus  (I  with  the  depravity  of  man¬ 
kind  would  permit  me  to  fay,  effectually)  guarded  againft,  the 
election  is  to  be  proceeded  to  on  the  day  appointed ;  the  fheriff 
or  other  returning  officer  firft  taking  an  oath  againft  bribery,  and 
for  the  due  execution  of  his  office.  The  candidates  likewife,  if 
required,  muff  fwear  to  their  qualification ;  and  the  electors  in 
counties  to  theirs  ;  and  the  electors  both  in  counties  and  boroughs 
are  alfo  compellable  to  take  the  oath  of  abjuration  and  that  again fl 
bribery  and  corruption.  And  it  might  not  be  amifs,  if  the  mem¬ 
bers  eleCted  were  bound  to  take  the  latter  oath,  as  well  as  the 
former ;  which  in  all  probability  would  be  much  more  effectual, 
than  adminiftring  it  only  to  the  electors. 

The  election  being  clofed,  the  returning  officer  in  boroughs 
returns  his  precept  to  the  fheriff,  with  the  perfons  eleCted  by  the 
majority  :  and  the  fheriff  returns  the  whole,  together  with  the 

2  In  like  manner  the  Julian  law  de  ambittt  fender,  he  was  reftored  to  his  credit  again, 
inflifted  fines  and  infamy  upon  all  who  ^.48.14.1. 

were  guilty  of  corruption  at  eleftions;  but,  a4lnft.  23.  Hale  of  pari.  1 12.  Com. 
if  the  perfon  guilty  convidled  another  of-  Journ.  10  &  it  May  1571. 
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writ  for  the  county  and  the  knights  eledted  thereupon,  to  the 
clerk  of  the  crown  in  chancery;  before  the  day  of  meeting,  if  it 
be  a  new  parliament,  or  within  fourteen  days  after  the  election, 
if  it  be  an  occafional  vacancy;  and  this  under  penalty  of  500/. 
If  the  fheriff  does  not  return  fuch  knights  only  as  are  duly  eledted, 
he  forfeits,  by  the  old  ffatutes  of  Henry  VI,  100  /;  and  the  re¬ 
turning  officer  in  boroughs  for  a  like  falfe  return  40/;  and  they 
are  befides  liable  to  an  adtion,  in  which  double  damages  fhall  be 
recovered,  by  the  later  ffatutes  of  king  William  :  and  any  perfon 
bribing  the  returning  officer  fhall  alfo  forfeit  300/.  But  the 
members  returned  by  him  are  the  fitting  members,  until  the 
houfe  of  commons,  upon  petition,  fhall  adjudge  the  return  to 
be  falfe  and  illegal.  And  this  abffradf  of  the  proceedings  at  elec¬ 
tions  of  knights,  citizens,  and  burgeffes,  concludes  our  enquiries 
into  the  laws  and  cufloms  more  peculiarly  relative  to  the  houfe 
of  commons. 

VI.  I  proceed  now,  fixthly,  to  the  method  of  making 
laws;  which  is  much  the  fame  in  both  houfes  :  and  I  fhall  touch 
it  very  briefly,  beginning  in  the  houfe  of  commons.  But  firff  I 
muft  premife,  that  for  difpatch  of  bufinefs  each  houfe  of  parlia¬ 
ment  has  it’s  fpeaker.  The  fpeaker  of  the  houfe  of  lords,  whole 
office  it  is  to  prefide  there,  and  manage  the  formality  of  bufinefs, 
is  the  lord  chancellor,  or  keeper  of  the  king’s  great  feal,  or  any 
other  appointed  by  the  king’s  commiffion  :  and,  if  none  be  fo 
appointed,  the  houfe  of  lords  (it  is  faid)  may  eledl.  The  fpeaker 
of  the  houfe  of  commons  is  chofen  by  the  houfe-;  but  muft  be 
approved  by  the  king.  And  herein  the  ufage  of  the  two  houfes 
differs,  that  the  fpeaker  of  the  houfe  of  commons  cannot  give  his 
opinion  or  argue  any  queftion  in  the  houfe ;  but  the  fpeaker  of 
the  houfe  of  lords,  if  a  lord  of  parliament,  may.  In  each  houfe 
the  adt  of  the  majority  binds  the  whole ;  and  this  majority  is 
declared  by  votes  openly  and  publicly  given:  not  as  at  Venice, 
and  many  other  fenatorial  affemblies,  privately  or  by  ballot.  This 
latter  method  may  be  ferviceable,  to  prevent  intrigues  and  un- 
conftitutional  combinations :  but  is  impoffible  to  be  practiced 
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with  us }  at  leaft  in  the  houfe  of  commons,  where  every  mem¬ 
ber’s  condudt  is  fubjedt  to  the  future  cenfure  of  his  conftituents, 
and  therefore  fhould  be  openly  fubmitted  to  their  infpedtion. 

T  o  bring  a  bill  into  the  houfe,  if  the  relief  fought  by  it  is  of 
a  private  nature,  it  is  firft  necellary  to  prefer  a  petition ;  which 
mull  be  prefented  by  a  member,  and  ufually  fets  forth  the  grie¬ 
vance  delired  to  be  remedied.  This  petition  (when  founded  on 
fadts  that  may  be  in  their  nature  difputed )  is  referred  to  a  com¬ 
mittee  of  members,  who  examine  the  matter  alleged,  and  ac¬ 
cordingly  report  it  to  the  houfe  and  then  (or,  otherwife,  upon 
the  mere  petition)  leave  is  given  to  bring  in  the  bill.  In  pub¬ 
lic  matters  the  bill  is  brought  in  upon  motion  made  to  the  houfe, 
without  any  petition  at  all.  Formerly,  all  bills  were  drawn  in 
the  form  of  petitions,  which  were  entered  upon  the  parliament 
rolls ,  with  the  king’s  anfwer  thereunto  fubjoined ;  not  in  any 
fettled  form  of  words,  but  as  the  circumftances  of  the  cafe  re¬ 
quired1’:  and  at  the  end  of  each  parliament  the  judges  drew 
them  into  the  form  of  a  ftatute,  which  was  entered  on  the  Jla- 
tute-rolls.  In  the  reign  of  Henry  V,  to  prevent  miftakes  and 
abufes,  the  ftatutes  were  drawn  up  by  the  judges  before  the  end 
of  the  parliament ;  and,  in  the  reign  of  Henry  VI,  bills  in 
the  form  of  adts,  according  to  the  modern  cuftora,  were  firft 
introduced. 

The  perfons,  diredted  to  bring  in  the  bill,  prefent  it  in  a 
competent  time  to  the  houfe,  drawn  out  on  paper,  with  a  mul¬ 
titude  of  blanks,  or  void  fpaces,  where  any  thing  occurs  that  is 
dubious,  or  neceffary  to  be  fettled  by  the  parliament  itfelf ;  (luch, 
efpecially,  as  the  precife  date  of  times,  the  nature  and  quantity 
of  penalties,  or  of  any  films  of  money  to  be  raifed)  being  indeed 
only  the  fceleton  of  the  bill.  In  the  houfe  of  lords,  if  the  bill 
begins  there,  it  is  (when  of  a  private  nature)  referred  to  two  of 
the  judges,  to  examine  and  report  the  Hate  of  the  fadts  alleged,. 


b  See,  among  numberlefs  other  inflances,  the  art  kali  chri,  9  Edw.  II. 
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to  fee  that  all  neceflary  parties  confent,  And  to  fettle  all  points 
of  technical  propriety.  This  is  read  a  firft  time,  and  at  a  con¬ 
venient  diftance  a  fecond  time;  and  after  each  reading  the  fpeaker 
opens  to  the  houfe  the  fubftance  of  the  bill,  and  puts  the  quef- 
tion,  whether  it  fhall  proceed  any  farther.  The  introduction  of 
the  bill  may  be  originally  oppofed,  as  the  bill  itfelf  may  at  ei¬ 
ther  of  the  readings ;  and,  if  the  oppofition  fucceeds,  the  bill 
mult  be  dropt  for  that  feffions ;  as  it  muft  alfo,  if  oppofed  with 
fuccefs  in  any  of  the  fubfequent  ftages. 

After  the  fecond  reading  it  is  committed,  that  is,  referred 
to  a  committee ;  which  is  either  feleCted  by  the  houfe  in  matters 
of  fmall  importance,  or  elfe,  upon  a  bill  of  confequence,  the 
houfe  refolves  itfelf  into  a  committee  of  the  whole  houfe.  A 
committee  of  the  whole  houfe  is  compoled  of  every  member ; 
and,  to  form  it,  the  fpeaker  quits  the  chair,  (another  member 
being  appointed  chairman)  and  may  fit  and  debate  as  a  private 
member.  In  thefe  committees  the  bill  is  debated  claufe  by  claufe, 
amendments  made,  the  blanks  filled  up,  and  fome times  the  bill 
entirely  new  modelled.  After  it  has  gone  through  the  committee, 
the  chairman  reports  it  to  the  houfe  with  fuch  amendments  as  the 
committee  have  made;  and  then  the  houfe  reconfider  the  whole 
bill  again,  and  the  queftion  is  repeatedly  put  upon  every  claufe 
and  amendment.  When  the  houfe  have  agreed  or  difagreed  to 
the  amendments  of  the  committee,  and  fometimes  added  new 
amendments  of  their  own,  the  bill  is  then  ordered  to  be  engrofled, 
or  written  in  a  flrong  grofs  hand,  on  one  or  more  long  rolls  of 
parchment  fewed  together.  When  this  is  finifhed,  it  is  read  a 
third  time,  and  amendments  are  fometimes  then  made  to  it;  and, 
if  a  new  claufe  be  added,  it  is  done  by  tacking  a  feparate  piece 
of  parchment  on  the  bill,  which  is  called  a  ryder.  The  fpeaker 
then  again  opens  the  contents ;  and,  holding  it  up  in  his  hands, 
puts  the  quefiion,  whether  the  bill  lhall  pafs.  If  this  is  agreed  to, 
the  title  to  it  is  then  fettled  ;  which  ufed  to  be  a  general  one  for 
all  the  aCts  palled  in  the  fefllon,  till  in  the  fifth  year  of  Henry  VIII 
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diftindt  titles  were  introduced  for  each  chapter c.  After  this,  one 
of  the  members  is  directed  to  carry  it  to  the  lords,  and  defire 
their  concurrence ;  who,  attended  by  feveral  more,  carries  it  to 
the  bar  of  the  houfe  of  peers,  and  there  delivers  it  to  their 
Ipeaker,  who  comes  down  from  his  woolfack  to  receive  it. 

I T  there  pafl'es  through  the  fame  forms  as  in  the  other  houfe,. 
(except  engrotting,  which  is  already  done)  and,  if  rejected,  no 
more  notice  is  taken,  but  it  pafl'es  Jub  filentio ,  to  prevent  unbe¬ 
coming  altercations.  But  if  it  is  agreed  to,  the  lords  fend  a  mef- 
fage  by  two  matters  in  chancery  (or  fometimes  two  of  the  judges) 
that  they  have  agreed  to  the  fame  :  and  the  bill  remains  with  the 
lords,  if  they  have  made  no  amendment  to  it.  But  if  any  amend¬ 
ments  are  made,  fuch  amendments  are  fent  down  with  the  bill 
to  receive  the  concurrence  of  the  commons.  If  the  commons  dif- 
agree  to  the  amendments,  a  conference  ufually  follows  between 
members  deputed  from  each  houfe;  who  for  the  mott  part  fettle 
and  adjuft  the  difference :  but,  if  both  houfes  remain  inflexible, 
the  bill  is  dropped.  If  the  commons  agree  to  the  amendments, 
the  bill  is  fent  back  to  the  lords  by  one  of  the  members,  with  a 
mefl'age  to  acquaint  them  therewith.  The  fame  forms  are  ob- 
ferved,  mutatis  mutandis ,  when  the  bill  begins  in  the  houfe  of 
lords.  But,  when  an  adl  of  grace  or  pardon  is  patted,  it  is  firft 
figned  by  his  majetty,  and  then  read  once  only  in  each  of  the 
houfes,  without  any  new  engrotting  or  amendment d.  And  when 
both  houfes  have  done  with  any  bill,  it  always  is  depofited  in 
the  houfe  of  peers,  to  wait  the  royal  alien t ;  except  in  the  cafe 
of  a  money-bill,  which  after  receiving  the  concurrence  of  the 
lords  is  fent  back  to  the  houfe  of  commons e. 

The  royal  attent  may  be  given  two  ways:  1.  In  perfon  ;■ 
when  the  king  comes  to  the  houfe  of  peers,  in  his  crown  and 
royal  robes,  and  fending  for  the  commons  to  the  bar,  the  titles 
of  all  the  bills  that  have  patted  both  houfes  are  read ;  and  the 

c  Lord  Bacon  on  ufes,  8°.  326.  17  June  1747. 

D’ev/es  journ.  20.73.  Com.  journ.  c  Com.  journ.  24JUI.  1660. 
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king’s  anfwer  is  declared  by  the  clerk  of  the  parliament  in  Nor¬ 
man-French  :  a  badge,  it  mu  ft  be  owned,  (now  the  only  one 
remaining)  of  conqueft  ;  and  which  one  could  wifh  to  fee  fall 

into  total  oblivion  ;  unlefs  it  be  referved  as  a  folemn  memento  to 

» 

remind  us  that  our  liberties  are  mortal,  having  once  been  de- 
ftroyed  by  a  foreign  force.  If  the  king  confents  to  a  public  bill, 
the  clerk  ufually  declares,  “  le  roy  le  vent,  the  king  wills  it  fo  to 
“  be  if  to  a  private  bill,  ‘ ‘/bit  fait  come  il  ejl  defire,  be  it  as  it 
“  is  defired.”  If  the  king  refufes  his  aflent,  it  is  in  the  gentle 
language  of  “/<?  roy  f’  avifera,  the  king  will  advile  upon  it.” 
When  a  money-bill  is  pafled,  it  is  carried  up  and  prefented  to 
the  king  by  the  fpeaker  of  the  houfe  of  commons  fj  and  the 
royal  aflent  is  thus  exprefled,  “  le  roy  remercie  fes  loyal  fubjecls, 
“  accepte  lour  benevolence,  et  aujji  le  veut,  the  king  thanks  his 
“  loyal  fubjefts,  accepts  their  benevolence,  and  wills  it  fo  to  be.” 
In  cafe  of  an  aft  of  grace,  which  originally  proceeds  from  the 
crown  and  has  the  royal  aflent  in  the  firft  ftage  of  it,  the  clerk 
of  the  parliament  thus  pronounces  the  gratitude  of  the  fubjeft ; 
“  les  prelats,  feigneurs,  et  commons,  en  ce  prefent  parliament  afem- 
“  bices,  au  nom  de  touts  vous  autres  fubjedls,  renter cient  tres  humble - 
“  merit  votre  majejle,  et  prient  a  Dieu  vous  donner  en  fante  bone  vie 
“  et  longue-,  the  prelates,  lords,  and  commons,  in  this  prefent 
“parliament  aflemblcd,  in  the  name  of  all  your  other  fubjefts, 
“  moll  humbly  thank  your  majefty,  and  pray  to  God  to  grant 
“you  in  health  and  wealth  long  to  live6.”  2.  By  the  ftatute 
33  Hen.  VIII.  c.  21.  the  king  may  give  his  aflent  by  letters  pa¬ 
tent  under  his  great  feal,  figned  with  his  hand,  and  notified,  in 
his  abl'ence,  to  both  houfes  aflcmbled  together  in  the  high  houfe. 
And,  when  the  bill  has  received  the  royal  afl'ent  in  either  of 
thefe  ways,  it  is  then,  and  not  before,  a  ftatute  or  aft  of  par¬ 
liament. 

This  ftatute  or  aft  is  placed  among  the  records  of  the  king¬ 
dom  ;  there  needing  no  formal  promulgation  to  give  it  the  force 

{'  Rot.  Pari.  gHcn.  IF.  in  Pryn.  4lnft.  30,  31.  «  DVes  journ.  33. 
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of  a  law,  as  was  neceflary  by  the  civil  law  with  regard  to  the 
emperors  edicts :  becaufe  every  man  in  England  is,  in  judgment 
of  law,  party  to  the  making  of  an  adt  of  parliament,  being  pre- 
fent  thereat  by  his  reprefentatives.  However,  a  copy  thereof  is 
ufually  printed  at  the  king’s  prefs,  for  the  information  of  the  whole 
land.  And  formerly,  before  the  invention  of  printing,  it  was 
ufed  to  be  publifhed  by  the  fheriff  of  every  county;  the  king’s 
writ  being  lent  to  him  at  the  end  of  every  feftion,  together  with 
a  tranfcript  of  all  the  adts  made  at  that  feffion,  commanding 
him  “  at  jlatuta  ilia ,  et  omnes  articnlos  in  eifdem  contentos,  in  Jin- 
“  gulis  locis  ubi  expedite  vide r it,  pub  lice  proclamari ,  et  fir  miter  tc~ 
“  neri  ct  obfiervari  faciat."  And  the  ulage  was  to  proclaim  them 
at  his  county  court,  and  there  to  keep  them,  that  whoever  would 
might  read  or  take  copies  thereof ;  which  cuftom  continued  till 
the  reign  of  Henry  the  feventh  h. 

A  n  adl  of  parliament,  thus  made,  is  the  exercife  of  the  higheft 
authority  that  this  kingdom  acknowleges  upon  earth.  It  hath 
power  to  bind  every  fubjedt  in  the  land,  and  the  dominions  there¬ 
unto  belonging ;  nay,  even  the  king  himfelf,  if  particularly  na¬ 
med  therein.  And  it  cannot  be  altered,  amended,  difpenfed  with, 
fufpended,  or  repealed,  but  in  the  fame  forms  and  by  the  fame 
authority  of  parliament  :  for  it  is  a  maxim  in  law,  that  it  re¬ 
quires  the  fame  ftrength  to  diffolve,  as  to  create  an  obligation. 
It  is  true  it  was  formerly  held,  that  the  king  might  in  many 
cafes  difpenfe  with  penal  llatutes1:  but  now  by  llatute  iW.  Sc  M. 
ft.  2.  c.2.  it  is  declared,  that  the  fufpending  or  difpenling  with 
laws  by  regal  authority,  without  confent  of  parliament,  is  il¬ 
legal. 

VII.  Th  ere  remains  only,  in  the  feventh  and  laft  place,  to 
add  a  word  or  two  concerning  the  manner  in  which  parliaments 
may  be  adjourned,  prorogued,  or  dilfolved. 
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An  adjournment  is  no  more  than  a  continuance  of  the  fefiion 
from  one  day  to  another,  as  the  word  itfelf  fignifies  :  and  this  is 
done  by  the  authority  of  each  houfe  feparately  every  day  ;  and 
fometimes  for  a  fortnight  or  a  month  together,  as  at  Chriftmas 
or  Eafler,  or  upon  other  particular  occafions.  But  the  adjourn¬ 
ment  of  one  houfe  is  no  adjournment  of  the  otherk.  It  hath  alfo 
been  ufual,  when  his  majefty  hath  lignified  his  pleafure  that  both 
or  either  of  the  houfes  fhould  adjourn  themfelves  to  a  certain  day, 
to  obey  the  king’s  pleafure  fo  lignified,  and  to  adjourn  accord¬ 
ingly1.  Otherwife,  befides  the  indecorum  of  a  refufal,  a  proro¬ 
gation  would  afi'uredly  follow  j  which  would  often  be  very  incon¬ 
venient  to  both  public  and  private  buiinels.  P'or  prorogation  puts 
an  end  to  the  fefiion ;  and  then  fuch  bills,  as  are  only  begun  and 
not  perfected,  mud  be  refumed  de  novo  (if  at  all)  in  a  fubfequent 
fefiion  :  whereas,  after  an  adjournment,  all  things  continue  in 
the  fame  date  as  at  the  time  of  the  adjournment  made,  and  may 
be  proceeded  on  without  any  frefh  commencement. 

A  prorogation  is  the  continuance  of  the  parliament 
from  one  fefiion  to  another,  as  an  adjournment  is  a  continuation 
of  the  fefiion  from  day  to  day.  This  is  done  by  the  royal  autho¬ 
rity,  exprefied  either  by  the  lord  chancellor  in  his  majefty’s  pre¬ 
fence,  or  by  commiflion  from  the  crown,  or  frequently  by 
proclamation.  Both  houfes  are  neceflarily  prorogued  at  the  fame 
time  ;  it  not  being  a  prorogation  of  the  houfe  of  lords,  or  com¬ 
mons,  but  of  the  parliament.  The  fefiion  is  never  underflood 
to  be  at  an  end,  until  a  prorogation  :  though,  unlefs  fome  aft  be 
pafied  or  fome  judgment  given  in  parliament,  it  is  in  truth  no 
fefiion  at  all  m.  And  formerly  the  ufage  was,  for  the  king  to  give 
the  royal  aflent  to  all  fuch  bills  as  he  approved,  at  the  end  of  every 
fefiion,  and  then  to  prorogue  the  parliament ;  though  fometimes 

k  4lnft,2S.  4Aug.i685.  24Febr.  1691.  2ijun.  1712. 
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only  for  a  day  or  two":  after  which  all  bufinefs  then  depending 
in  the  houfes  was  to  be  begun  again.  Which  cuftoin  obtained  fo 
ftrongly,  that  it  once  became  a  queflion0,  whether  giving  the 
royal  alfent  to  a  fingle  bill  did  not  of  courfe  put  an  end  to  the 
feflion.  And,  though  it  was  then  refolved  in  the  negative,  yet 
the  notion  was  fo  deeply  rooted,  that  the  ftatute  1  Car.  I.  c.  7. 
was  parted  to  declare,  that  the  king’s  alfent  to  that  and  fome  other 
adls  Ihould  not  put  an  end  to  the  feflion;  and,  even  fo  late  as  the 
reiteration  of  Charles  II,  we  find  a  provifo  tacked  to  the  firft  bill 
then  enabled p,  that  his  majefty’s  alfent  thereto  Ihould  not  de¬ 
termine  the  feflion  of  parliament.  But  it  now  feems  to  be  al¬ 
lowed,  that  a  prorogation  mull  be  expreflly  made,  in  order  to 
determine  the  feflion.  And,  if  at  the  time  of  an  actual  rebellion, 
or  imminent  danger  of  invafion,  the  parliament  lhall  be  feparated 
by  adjournment  or  prorogation,  the  king  is  empowered*1  to  call 
them  together  by  proclamation,  with  fourteen  days  notice  of  the 
time  appointed  for  their  realfembling. 


A  dissolution  is  the  civil  death  of  the  parliament ;  and 
this  may  be  effected  three  ways :  1.  By  the  king’s  will,  exprefled 
either  in  perfon  or  by  reprefentation.  For,  as  the  king  has  the 
foie  right  of  convening  the  parliament,  fo  alfo  it  is  a  branch  of 
the  royal  prerogative,  that  he  may  (whenever  he  pleafes)  pro¬ 
rogue  the  parliament  for  a  time,  or  put  a  final  period  to  it’s  exif- 
tence.  If  nothing  had  a  right  to  prorogue  or  dilfolve  a  parlia¬ 
ment  but  itfelf,  it  might  happen  to  become  perpetual.  And  this 
would  be  extremely  dangerous,  if  at  any  time  it  Ihould  attempt 
to  encroach  upon  the  executive  power  :  as  was  fatally  experien¬ 
ced  by  the  unfortunate  king  Charles  the  firfl: ;  who,  having  un- 
advifedly  pafled  an  adt  to  continue  the  parliament  then  in  being 
till  fuch  time  as  it  fhould  pleafe  to  difi'olve  itfelf,  at  lafl:  fell  a  fa- 
crifice  to  that  inordinate  power,  which  he  himfelf  had  confented 
to  give  them.  It  is  therefore  extremely  necelfary  that  the  crown 
Ihould  be  empowered  to  regulate  the  duration  of  thefe  aflemblies, 


*  Com.  Journ.  21  Oft.  1553. 

•  Ibid .  21  Nov.  1554. 
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under  the  limitations  which  the  Englifli  conftitution  has  prefcri- 
bed  :  fo  that,  on  the  one  hand,  they  may  frequently  and  regu¬ 
larly  come  together,  for  the  difpatch  of  bufinefs  and  redrefs  of 
grievances •,  and  may  not,  on  the  other,  even  with  the  confent 
of  the  crown,  be  continued  to  an  inconvenient  or  unconftitu- 
tional  length. 

2.  A  parliament  may  be  dilfolved  by  the  demife  of 
the  crown.  This  dilfolution  formerly  happened  immediately  up¬ 
on  the  death  of  the  reigning  iovereign,  for  he  being  confidered 
in  law  as  the  head  of  the  parliament,  [caput,  principium,  et 
finis )  that  failing,  the  whole  body  was  held  to  be  extindt.  But, 
the  calling  a  new  parliament  immediately  on  the  inauguration  of 
the  fuccelfor  being  found  inconvenient,  and  dangers  being  appre¬ 
hended  from  having  no  parliament  in  being  in  cafe  of  a  difputed 
fuccelfion,  it  was  enadted  by  the  flatutes  7  6c  8  W.  III.  c.  15.  and 
6  Ann.  c.7.  that  the  parliament  in  being  lhall  continue  for  fix 
months  after  the  death  of  any  king  or  queen,  unlefs  fooner  pro¬ 
rogued  or  dilfolved  by  the  fuccelfor  :  that,  if.  the  parliament  be, 
at  the  time  of  the  king’s  death,  feparated  by  adjournment  or 
prorogation,  it  lhall  notwithftanding  alfemble  immediately :  and 
that,  if  no  parliament  is  then  in  being,  the  members  of  the  laft 
parliament  lliall  alfemble,  and  be  again  a  parliament. 

3.  Lastly,  a  parliament  may  be  dilfolved  or  expire  by 
length  of  time.  For  if  either  the  legillative  body  were  perpe¬ 
tual  3  or  might  laft  for  the  life  of  the  prince  who  convened  them 
as  formerly ;  and  were  fo  to  be  fupplied,  by  occafionally  filling 
the  vacancies  with  new  reprefentatives  ;  in  thefe  cafes,  if  it 
were  once  corrupted,  the  evil  would  be  paft  all  remedy  :  but 
when  different  bodies  fucceed  each  other,  if  the  people  fee  caufe 
to  difapprove  of  the  prefcnt,  they  may  redtify  it’s  faults  in  the 
next.  A  legillative  alfembly  alfo,  which  is  fure  to  be  feparated 
again,  (whereby  it’s  members  will  themfelves  become  private 
men,  and  lubjedt  to  the  full  extent  of  the  laws  which  they  have 
enadted  for  others)  will  think  themfelves  bound,  in  intereft  as 

well 
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well  as  duty,  to  make  only  fuch  laws  as  are  good.  The  utmoft 
extent  of  time  that  the  fame  parliament  was  allowed  to  fit,  by 
the  ftatute  6  W.  6c  M.  c.  2.  was  three  years ;  after  the  expira¬ 
tion  of  which,  reckoning  from  the  return  of  the  firft  fummons, 
the  parliament  was  to  have  no  longer  continuance.  But  by  the 
ftatute  1  Geo.  I.  ft.  2.  c.  38.  (in  order,  profeficdly,  to  prevent 
the  great  and  continued  expenfes  of  frequent  elections,  and  the 
violent  heats  and  animofities  confequent  thereupon,  and  for  the 
peace  and  fecurity  of  the  government  then  juft  recovering  from 
the  late  rebellion )  this  term  was  prolonged  to  /even  years ;  and 
what  alone  is  an  inftance  of  the  vaft  authority  of  parliament, 
the  very  fame  houfe,  that  was  chofen  for  three  years,  enacted  it’s 
own  continuance  for  feven.  So  that,  as  our  conftitution  now 
ftands,  the  parliament  muft  expire,  or  die  a  natural  death,  at  the 
end  of  every  feventh  year ;  if  not  fooner  difiolved  by  the  royal 
prerogative. 
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Chapter  the  third. 


Of  the  KING,  and  his  TITLE. 


HE  fupreme  executive  power  of  thefe  kingdoms  is  veiled 


JL  by  our  laws  in  a  fingle  perfon,  the  king  or  queen  :  for  it 
matters  not  to  which  fex  the  crown  defcends ;  but  the  perfon 
entitled  to  it,  whether  male  or  female,  is  immediately  inverted 
with  all  the  enfigns,  rights,  and  prerogatives  of  fovereign  power; 
as  is  declared  by  ftatute  1  Mar.  ft.  3.  c.  1. 

I  n  difcourfing  of  the  royal  rights  and  authority,  I  fhall  con- 
ftder  the  king  under  fix  diftinCt  views :  1 .  With  regard  to 

his  title.  2.  His  royal  family.  3.  His  councils.  4.  His  duties. 
5.  His  prerogative.  6.  His  revenue.  And,  firft,  with  regard 
to  his  title. 

The  executive  power  of  the  Englifh  nation  being  vefted  in  a 
fingle  perfon,  by  the  general  confent  of  the  people,  the  evidence 
of  which  general  confent  is  long  and  immemorial  ufage,  it  be¬ 
came  necelfary  to  the  freedom  and  peace  of  the  ftate,  that  a  rule 
fhould  be  laid  down,  uniform,  univerfal,  and  permanent ;  in  or¬ 
der  to  mark  out  with  precifion,  who  is  that  fingle  perfon,  to  whom 
are  committed  (in  fubfervience  to  the  law  of  the  land)  the  care 
and  protection  of  the  community;  and  to  whom,  in  return,  the 
duty  and  allegiance  of  every  individual  are  due.  It  is  of  the 
higheft  importance  to  the  public  tranquillity,  and  to  the  con- 
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fciences  of  private  men,  that  this  rule  Should  be  clear  and  in- 
difputable  :  and  our  constitution  has  not  left  us  in  the  dark  upon 
this  material  occafion.  It  will  therefore  be  the  endeavour  of  this 
chapter  to  trace  out  the  constitutional  dodtrine  of  the  royal  Sue- 
ceSTion,  with  that  freedom  and  regard  to  truth,  yet  mixed  with 
that  reverence  and  refpedt,  which  the  principles  of  liberty  and 
the  dignity  of  the  Subject  require. 

Th  e  grand  fundamental  maxim  upon  which  the  jus  coronae 
or  right  of  fucceSTion  to  the  throne  of  thefe  kingdoms,  depends, 
I  take  to  be  this  :  “  that  the  crown  is,  by  common  law  and 
“  constitutional  cuStom,  hereditary ;  and  this  in  a  manner  pecu- 
“  liar  to  itfelf :  but  that  the  right  of  inheritance  may  from  time 
“  to  time  be  changed  or  limited  by  adt  of  parliament ;  under 
“  which  limitations  the  crown  Still  continues  hereditary.”  And 
this  proposition  it  will  be  the  bulinefs  of  this  chapter  to  prove, 
in  all  it’s  branches  :  firSl,  that  the  crown  is  hereditary;  fecondly, 
that  it  is  hereditary  in  a  manner  peculiar  to  itfelf ;  thirdly,  that 
this  inheritance  is  fubjedt  to  limitation  by  parliament ;  laftly, 
that  when  it  is  fo  limited,  it  is  hereditary  in  the  new  proprietor. 

1.  Fi  rst,  it  is  in  general  hereditary ,  or  defcendible  to  the: 
next  heir,  on  the  death  or  demife  of  the  laSt  proprietor.  All  regal 
governments  muSt  be  either  hereditary  or  eledtive  :  and,,  as  I  be¬ 
lieve  there  is  no  instance  wherein  the  crown  of  England  has  ever 
been  alferted  to  be  eledtive,  except  by  the  regicides  at  the  infamous 
and  unparalleled  trial  of  king  Charles  I,  it  muSt  of  confequence 
be  hereditary.  Yet  while  I  affert  an  hereditary,  I  by  no  means 
intend  a  jure  dlvl/10,  title  to  the  throne.  Such  a  title  may  be  al¬ 
lowed  to  have  fubiiSted  under  the  theocratic  establishments  of  the 
children  of  Ifrael  in  Palestine  :  but  it  never  yet  fubfiSted  in  any 
other  country  ;  fave  only  fo  far  as  kingdoms,  like  other  human, 
fabrics,  are  fubjedt  to  the  general  and  ordinary  difpenfations  of 
providence.  Nor  indeed  have  a  jure  divino  and  an  hereditary  right 
any  neceffary  connexion  with  each  other ;  as  fome  have  very 
weakly  imagined.  The  titles  of  David  and  Jehu  were  equally 

jure 
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jure  divino,  as  thofe  of  either  Solomon  or  Ahab  j  and  yet  David 
flew  the  fons  of  his  predeceffor,  and  Jehu  his  predecelfor  him- 
felf.  And  when  our  kings  have  the  fame  warrant  as  they  had, 
whether  it  be  to  fit  upon  the  throne  of  their  fathers,  or  to  de- 
ftroy  the  houfe  of  the  preceding  fovereign,  they  will  then,  and 
not  before,  pofiefs  the  crown  of  England  by  a  right  like  theirs, 
immediately  derived  from  heaven.  The  hereditary  right,  which 
the  laws  of  England  acknowlege,  owes  it’s  origin  to  the  foun¬ 
ders  of  our  conftitution,  and  to  them  only.  It  has  no  relation  to, 
nor  depends  upon,  the  civil  laws  of  the  Jews,  the  Greeks,  the 
Romans,  or  any  other  nation  upon  earth  :  the  municipal  laws  of 
one  fociety  having  no  connexion  with,  or  influence  upon,  the  fun¬ 
damental  polity  of  another.  The  founders  of  our  Englifh  mo¬ 
narchy  might  perhaps,  if  they  had  thought  proper,  have  made 
it  an  eledlive  monarchy  :  but  they  rather  chofe,  and  upon  good 
reafon,  to  eflablifh  originally  a  fucceflion  by  inheritance.  This 
has  been  acquicfced  in  by  general  confent ;  and  ripened  by  de¬ 
grees  into  common  law  :  the  very  fame  title  that  every  private 
man  has  to  his  own  eftate.  Lands  are  not  naturally  defcendible 
any  more  than  thrones :  but  the  law  has  thought  proper,  for  the 
benefit  and  peace  of  the  public,  to  eflablifh  hereditary  fuccefiion 
in  one  as  well  as  the  other. 

I T  mull  be  owned,  an  eledlive  monarchy  feems  to  be  the  moft 
obvious,  and  belt  fuited  of  any  to  the  rational  principles  of  govern¬ 
ment,  and  the  freedom  of  human  nature  :  and  accordingly  we 
find  from  hiflory  that,  in  the  infancy  and  firft  rudiments  of  almoft 
every  flate,  the  leader,  chief  magiflrate,  or  prince,  hath  ufually  been 
eledlive.  And,  if  the  individuals  who  compofe  that  flate  could 
always  continue  true  to  firft  principles,  uninfluenced  by  paffion 
or  prejudice,  unaffailed  by  corruption,  and  unawed  by  violence, 
eledlive  fuccefiion  were  as  much  to  be  defired  in  a  kingdom,  as 
in  other  inferior  communities.  The  befl,  the  wifeft,  and  the 
bravefl  man  would  then  be  fure  of  receiving  that  crown,  which' 
his  endowments  have  merited;  and  the  fenfe  of  an  unbiafled 
majority  would  be  dutifully  acquiefccd  in  by  the  few  who  were 
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of  different  opinions.  But  hiffory  and  obfervation  will  inform  us, 
that  elections  of  every  kind  (in  the  prefent  ftate  of  human  na¬ 
ture)  are  too  frequently  brought  about  by  influence,  partiality, 
and  artifice :  and,  even  where  the  cafe  is  otherwife,  thefe  prac¬ 
tices  will  be  often  fufpe&ed,  and  as  conftantly  charged  upon  the 
fuccefsful,  by  a  fplenetic  difappointed  minority.  This  is  an  evil 
to  which  all  focieties  are  liable ;  as  well  thofe  of  a  private  and 
domeftic  kind,  as  the  great  community  of  the  public,  which  re¬ 
gulates  and  includes  the  reft.  But  in  the  former  there  is  this  ad¬ 
vantage  ;  that  fuch  fufpicions,  if  falfe,  proceed  no  farther  than 
jealoufies  and  murmurs,  which  time  will  effectually  fupprefs  ; 
and,  if  true,  the  injuftice  may  be  remedied  by  legal  means,  by 
an  appeal  to  thofe  tribunals  to  which  every  member  of  fociety 
has  ( by  becoming  fuch)  virtually  engaged  to  fubmit.  Whereas, 
in  the  great  and  independent  fociety,  which  every  nation  com- 
pofes,  there  is  no  fuperior  to  refort  to  but  the  law  of  nature;  no 
method  to  redrefs  the  infringements  of  that  law,  but  the  aCtual 
exertion  of  private  force.  As  therefore  between  two  nations, 
complaining  of  mutual  injuries,  the  quarrel  can  only  be  decided 
by  the  law  of  arms;  fo  in  one  and  the  fame  nation,  when  the 
fundamental  principles  of  their  common  union  are  fuppofed  to  be 
invaded,  and  more  efpecially  when  the  appointment  of  their  chief 
magiftrate  is  alleged  to  be  unduly  made,  the  only  tribu'nal  to 
which  the  complainants  can  appeal  is  that  of  the  God  of  battels, 
the  only  procefs  by  which  the  appeal  can  be  carried  on  is  that  of 
a  civil  and  inteftine  war.  An  hereditary  fucceflion  to  the  crown 
is  therefore  now  eftablifhed,  in  this  and  moft  other  countries,  in 
order  to  prevent  that  periodical  bloodshed  and  mifery,  which  the 
hiftory  of  antient  imperial  Rome,  and  the  more  modern  expe¬ 
rience  of  Poland  and  Germany,  may  fhew  us  are  the  confequen- 
ces  of  eleClive  kingdoms, 

2.  But,  fecondly,  as. to  the  particular  mode  of  inheritance, 
it  in  general  correfponds  with  the  feodal  path  of  defcents,  chalked 
out  by  the  common  law  in  the  fucceflion  to  landed  eftates ;  yet 
with  one  or  two  material  exceptions.  Like  them,  the  crown  will 
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defcend  lineally  to  the  iffue  of  the  reigning  monarch  ;  as  it  did 
from  king  John  to  Richard  II,  through  a  regular  pedigree  of  fix 
lineal  generations.  As  in  them,  the  preference  of  males  to  females, 
and  the  right  of  primogeniture  among  the  males,  are  flridlly  ad¬ 
hered  to.  Thus  Edward  V  fucceeded  to  the  crown,  in  preference 
to  Richard  his  younger  brother  and  Elizabeth  his  elder  filler.  Like 
them,  on  failure  of  the  male  line,  it  delcends  to  the  ifiue  female; 
according  to  the  antient  Britifh  cuftom  remarked  by  Tacitus3, 
<(J'olent  joeminarum  dadlu  bell  are,  et  fexum  in  wiper  its  non  difeer - 
“  nere .”  Thus  Mary  I  fucceeded  to  Edward  VI ;  and  the  line  of 
Margaret  queen  of  Scots,  the  daughter  of  Henry  VII,  fucceeded 
on  failure  of  the  line  of  Henry  VIII,  his  fon.  But,  among  the 
females,  the  crown  defeends  by  right  of  primogeniture  to  the 
eldeft  daughter  only  and  her  iffue;  and  not,  as  in  common  inhe¬ 
ritances,  to  all  the  daughters  at  once ;  the  evident  neceflity  of  a 
foie  fucceflion  to  the  throne  having  occafioned  the  royal  law  of 
defeents  to  depart  from  the  common  law  in  this  refpedt :  and 
therefore  queen  Mary  on  the  death  of  her  brother  fucceeded  to 
the  crown  alone,  and  not  in  partnerfhip  with  her  filter  Elizabeth.. 
Again  :  the  doctrine  of  reprefentation  prevails  in  the  defeent  of 
the  crown,  as  it  does  in  other  inheritances ;  whereby  the  lineal 
defeendants  of  any  perfon  deceafed  fiand  in  the  fame  place  as  their 
anceltor,  if  living,  would  have  done.  Thus  Richard  II  fucceeded 
his  grandfather  Edward  III,  in  right  of  his  father  the  black  prince; 
to  the  exclufion  of  all  his  uncles,  his  grandfather’s  younger  child¬ 
ren.  Laltly,  on  failure  of  lineal  defeendants,  the  crown  goes  to 
the  next  collateral  relations  of  the  late  king;  provided  they  are 
lineally  defeended  from  the  blood  royal,  that  is,  from  that  royal 
flock  which  originally  acquired  the  crown.  Thus  Henry  I  fuc¬ 
ceeded  to  William  II,  John  to  Richard  I,  and  James  I  to  Eliza¬ 
beth  ;  being  all  derived  from  the  conqueror,  who  was  then  the 
only  regal  flock.  But  herein  there  is  no  objection  (as  in  the  cafe 
of  common  defeents)  to  the  fucceffion  of  a  brother,  an  uncle,  or 
other  collateral  relation,  of  the  half  blood ;  that  is,  where  the 
relationfhip  proceeds  not  from  the  fame  couple  of  anceflors  (which 
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constitutes  a  kinfman  of  the  whole  blood)  but  from  a  Jingle  an¬ 
cestor  only ;  as  when  two  perfons  are  derived  from  the  lame  fa¬ 
ther,  and  not  from  the  fame  mother,  or  vice  verfa:  provided  only, 
that  the  one  ancestor,  from  whom  both  are  defcended,  be  that  from 
whole  veins  the  blood  royal  is  communicated  to  each.  Thus 
Mary  I  inherited  to  Edward  VI,  and  Elizabeth  inherited  to  Mary ; 
all  born  of  the  fame  father,  king  Henry  VIII,  but  all  by  different 
mothers.  The  reafon  of  which  diverfity,  between  royal  and  com¬ 
mon  defcents,  will  be  better  understood  hereafter,  when  we  ex¬ 
amine  the  nature  of  inheritances  in  general. 

3.  The  doCtrine  of  hereditary  right  does  by  no  means  imply 
an  indefeajible  right  to  the  throne.  No  man  will,  I  think,  aSTert 
this,  that  has  eonfidered  our  laws,  constitution,  and  hiftory,  with¬ 
out  prejudice,  and  with  any  degree  of  attention.  It  is  unquef- 
tionably  in  the  breaSt  of  the  Supreme  legislative  authority  of  this 
kingdom,  the  king  and  both  houfes  of  parliament,  to  defeat  this 
hereditary  right;  and,  by  particular  entails,  limitations,  and  pro- 
vifions,  to  exclude  the  immediate  heir,  and  vetl  the  inheritance 
in  any  one  elfe.  This  is  Strictly  confonant  to  our  laws  and  con¬ 
stitution  ;  as  may  be  gathered  from  the  expreflion  fo  frequently 
ufed  in  our  Statute  book,  of  “  the  king’s  majefty,  his  heirs,  and 
“  fucceSTors.”  In  which  we  may  obferve,  that  as  the  word; 
“  heirs,”  neceSTarily  implies  an  inheritance  or  hereditary  right, 
generally  fubfifting  in  the  royal  perfon  ;  fo  the  word,  “SucceSSors,” 
diftindtly  taken,  mutt  imply  that  this  inheritance  may  Sometimes 
be  broke  through ;  or,  that  there  may  be  a  SucceSTor,  without 
being  the  heir,  of  the  king.  And  this  is  So  extremely  reason¬ 
able,  that  without  Such  a  power,  lodged  Somewhere,  our  polity 
would  be  very  defective.  For,  let  us  barely  fuppofe  So  melan¬ 
choly  a  cafe,  as  that  the  heir  apparent  Should  be  a  lunatic,  an 
idiot,  or  otherwife  incapable  of  reigning :  how  miferable  would 
the  condition  of  the  nation  be,  if  he  were  alfo  incapable  of  being 
fet  afide  !  — It  is  therefore  neceSTary  that  this  power  Should  be 
lodged  Somewhere  :  and  yet  the  inheritance,  and  regal  dignity, 
would  be  very  precarious  indeed,  if  this  power  were  exprejjly  and 
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avowedly  lodged  in  the  hands  of  the  fubjeft  only,  to  be  exerted 
whenever  prejudice,  caprice,  or  difcontent  fhould  happen  to  take 
the  lead.  Confequently  it  can  no  where  be  fo  properly  lodged  as 
in  the  two  houfes  of  parliament,  by  and  with  the  confent  of  the 
reigning  king ;  who,  it  is  not  to  be  fuppofed,  will  agree  to  any 
thing  improperly  prejudicial  to  the  rights  of  his  own  defendants. 
And  therefore  in  the  king,  lords,  and  commons,  in  parliament 
allembled,  our  laws  have  expreflly  lodged  it. 

4.  But,  fourthly ;  however  the  crown  may  be  limited  or 
transferred,  it  ftill  retains  it’s  defcendible  quality,  and  becomes 
hereditary  in  the  wearer  of  it.  And  hence  in  our  law  the  king  is 
faid  never  to  die,  in  his  political  capacity;  though,  in  common 
with  other  men,  he  is  fubjedt  to  mortality  in  his  natural  :  becaufe 
immediately  upon  the  natural  death  of  Henry,  William,  or  Ed¬ 
ward,  the  king  furvives  in  his  fucceffor.  For  the  right  of  the 
crown  verts,  eo  injlanti,  upon  his  heir ;  either  the  haeres  natus,  if 
the  courle  of  defcent  remains  unimpeached,  or  the  haeres  faShis, 
if  the  inheritance  be  under  any  particular  fettlement.  So  that 
there  can  be  no  interregnum ;  but,  as  hr  Matthew  Hale  b  obferves, 
the  right  of  fovereignty  is  fully  inverted  in  the  fucceffor  by  the 
very  defcent  of  the  crown.  And  therefore,  however  acquired,  it 
becomes  in  him  abfolutely  hereditary,  unlefs  by  the  rules  of  the 
limitation  it  is  otherwife  ordered  and  determined.  In  the  fame 
manner  as  landed  eftates,  to  continue  our  former  companion,  are 
by  the  law  hereditary,  or  defcendible  to  the  heirs  of  the  owner ; 
but  ftill  there  exifts  a  power,  by  which  the  property  of  thofe 
lands  may  be  transferred  to  another  perfon.  If  this  transfer  be 
made  limply  and  abfolutely,  the  lands  will  be  hereditary  in  the 
new  owner,  and  defcend  to  his  heir  at  law  ;  but  if  the  transfer 
be  clogged  with  any  limitations,  conditions,  or  entails,  the  lands 
muft  defend  in  that  chanel,  fo  limited  and  prefcribed,  and  no  other. 

In  thefe  four  points  confifts,  as  I  take  it,  the  conftitutional 
notion  of  hereditary  right  to  the  throne  :  which  will  be  ftill  far- 
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ther  elucidated,  and  made  clear  beyond  all  dilpute,  from  a  Ihort 
hiftorical  view  of  the  fuccefiions  to  the  crown  of  England,  the 
doctrines  of  our  antient  lawyers,  and  the  feveral  adts  of  parliar 
ment  that  have  from  time  to  time  been  made,  to  create,  to  de¬ 
clare,  to  confirm,  to  limit,  or  to  bar,  the  hereditary  title  to  the 
throne.  And  in  the  purfuit  of  this  enquiry  we  fliall  find,  that 
from  the  days  of  Egbert,  the  firfl  foie  monarch  of  this  kingdom,, 
even  to  the  prefent,  the  four  cardinal  maxims  above-mentioned 
have  ever  been  held  the  constitutional  canons  of  fucceflion.  It  is 
true,  this  fucceflion,  through  fraud,  or  force,  or  fometimes  through 
necdfity,  when  in  holfile  times  the  crown  defcended  on  a  minor 
or  the  like,  has  been  very  frequently  fufpended ;  but  has  always 
at  laft  returned  back  into  the  old  hereditary  chanel,  though 
fometimes  a  very  confiderable  period,  has  intervened.  And,  even 
in  thofe  inflances  where  the  fucceflion  has  been  violated,  the 
crown  has  ever  been  looked  upon  as  hereditary  in  the  wearer  of 
it.  Of  which  the  ufurpers  tliemfelves  were  fo  fenfible,  that  they 
for  the  moft  part  endeavoured  to  vamp  up  fome  feeble  Shew  of  a 
title  by  defcent,  in  order  to  amufe  the  people,  while  they  gained 
the  pofleflion  of  the  kingdom.  And,  when  pofleflion  was  once 
gained,  they  confldered  it  as  the  purchafe  or  acquifition  of  a  new 
eftate  of  inheritance,  and  transmitted  or  endeavoured  to  tranfmit  it 
to  their  own  pofterity,  by  a  kind  of  hereditary  right.of  ufurpation. 

King  Egbert  about  the  year  800,  found  himfelf  in  pofleflion 
of  the  throne  of  the  well  Saxons,  by  a  long  and  undifturbed  def¬ 
cent  from  his  ancefiors  of  above  three  hundred  years.  How  his 
anceftors  acquired  their  title,  whether  by  force,  by  fraud,  by 
contradt,  or  by  eledtion,  it  matters  not  much  to  enquire;  and  is 
indeed  a  point  of  fuch  high  antiquity,  as  mull  render  all  enqui¬ 
ries  at  belt,  but  plaufible  guefles.  His  right  mull  be  fuppofed  in- 
difputably  good,  becaufe  we  know  no  better.  The  other  king¬ 
doms  of  the  heptarchy  he  acquired,  fome  by  confent,  but  moft 
by  a  voluntary  fubmiffion.  And  it  is  an  eftablilhed  maxim  in  civil 
polity,  and  the  law  of  nations,  that  when  one  country  is  united 
to  another  in  fuch  a  manner^  as  that  one  keeps  it’s  government 
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and  ftates,  and  the  other  lofes  them ;  the  latter  entirely  afiimi- 
lates  or  is  melted  down  in  the  former,  and  mud  adopt  it’s  laws 
and  cuftoms c.  And  in  purfuance  of  this  maxim  there  hath  ever 
been,  fince  the  union  of  the  heptarchy  in  king  Egbert,  a  general 
acquiefcence  under  the  hereditary  monarchy  of  the  weft  Saxons, 
through  ail  the  united  kingdoms. 

From  Egbert  to  the  death  of  Edmund  Ironfide,  a  period  of 
above  two  hundred  years,  the  crown  defcended  regularly,  through 
a  fuccelfion  of  fifteen  princes,  without  any  deviation  or  interrup¬ 
tion  ;  fave  only  that  king  Edred,  the  uncle  of  Edwy,  mounted 
the  throne  for  about  nine  years,  in  the  right  of  his  nephew  a 
minor,  the  times  being  very  troublel'ome  and  dangerous.  But  this 
was  with  a  view  to  preferve,  and  not  to  deftroy,  the  fuccelfion  j 
and  accordingly  Edwy  fucceeded  him. 

King  Edmund  Ironfide  was  obliged,  by  the  hoftile  irruption 
of  the  Danes,  at  firft  to  divide  his  kingdom  with  Canute,  king 
of  Denmark ;  and  Canute,  after  his  death,  feifed  the  whole  of 
it,  Edmund’s  foils  being  driven  into  foreign  countries.  Here  the 
fucceffion  was  fufpended  by  adtual  force,  and  a  new  family  intro¬ 
duced  upon  the  throne :  in  whom  however  this  new  acquired 
throne  continued  hereditary  for  three  reigns;  when,  upon  the 
death  of  Hardiknute,  the  antient  Saxon  line  was  reftored  in  the 
perfon  of  Edward  the  confelfor. 

H  E  was  not  indeed  the  true  heir  to  the  crown,  being  the 
younger  brother  of  king  Edmund  Ironfide,  who  had  a  fon  Ed¬ 
ward,  firnamed  (from  his  exile)  the  outlaw,  ftill  living.  But  this 
fon  was  then  in  Hungary;  and,  the  Englifh  having  juft  fhaken 
off  the  Danifh  yoke,  it  was  necefiary  that  fomebody  on  the  fpot 
fhould  mount  the  throne ;  and  the  confelfor  was  the  next  of  the 
royal  line  then  in  England.  On  his  deceafe  without  ifiue,  Harold II 
ufurped  the  throne ;  and  almoft  at  the  fame  inftant  came  on  the 
Norman  invafion  :  the  right  to  the  crown  being  all  the  time  in 
*  Puff.  L.  of  N.  and  N.  b.  8.  c.  12.  §.  6. 
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Edgar,  firnamed  Atheling,  (which  fignifies  «in  the  Saxon  language 
the  firft  of  the  blood  royal)  who  was  the  fon  of  Edward  the  out¬ 
law,  and  grandfon  of  Edmund  Ironfide ;  or,  as  Matthew  Paris 4 
well  exprelfes  the  fenfe  of  our  old  conftitution,  li  Edmundus  au - 
“  tem  latusferreum ,  rex  naturalis  de  Jlirpe  regum ,  genuit  E  dinar - 
“  dum ;  et  Edwardus  genuit  Edgarum,  cui  de  jure  debebatur  reg- 
“  num  Anglorum .” 

William  the  Norman  claimed  the  crown  by  virtue  of  a 
pretended  grant  from  king  Edward  the  confelTor ;  a  grant  which, 
if  real,  was  in  itfelf  utterly  invalid :  becaufe  it  was  made,  as 
Harold  well  obferved  in  his  reply  to  William’s  demand*,  “  abf- 
“  que  generali Jenatus  et  popitli  conventit  et  ediBo which  alfo  very 
plainly  implies,  that  it  then  was  generally  underftood  that  the 
king,  with  content  of  the  general  council,  might  difpofe  of  the 
crown  and  change  the  line  of  fucceffion.  William’s  title  how¬ 
ever  was  altogether  as  good  as  Harold’s,  he  being  a  mere  private 
fubjedt,  and  an  utter  ft  ranger  to  the  royal  blood.  Edgar  Atheling’ & 
undoubted  right  was  overwhelmed  by  the  violence  of  the  times; 
though  frequently  afl'erted  by  the  Englifh  nobility  after  the  con- 
queft,  till  fuch  time  as  he  died  without  ilfue  :  but  all  their  at¬ 
tempts  proved  unfucccfsful,  and  only  ferved  the  more  firmly  to 
eftabliih  the  crown  in  the  family  which  had  newly  acquired  it. 

This  conqueft  then  by  William  of  Normandy  was,  like 
that  of  Canute  before,  a  forcible  transfer  of  the  crown  of  Eng¬ 
land  into  a  new  family  :  but,  the  crown  being  fo  transferred,  all 
the  inherent  properties  of  the  crown  were  with  it  transferred  alfo.. 
For,  the  vidtory  obtained  at  Haflings  not  being f  a  vidtory  over  the 
nation  colledlively,  but  only  over  the  perfon  of  Harold,  the  only 
right  that  the  conqueror  could  pretend  to  acquire  thereby,  was 
the  right  to  pofiefs  the  crown  of  England,  not  to  alter  the  nature 
of  the  government.  And  therefore,  as  the  Englifh  laws  ftill  re¬ 
mained  in  force,  he  mult  nccefiarily  take  the  crown  fubjedl  to 
thofe  laws,  and  with  all  it’s  inherent  properties;  the  firft  and 
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principal  of  which  was  it’s  defcendibility.  Here  then  we  mull 
drop  our  race  of  Saxon  kings,  at  leaf!  for  a  while,  and  derive 
our  defcents  from  William  the  conqueror  as  from  a  new  {lock, 
who  acquired  by  right  of  war  (fuch  as  it  is,  yet  Rill  the  dernier 
refort  of  kings)  a  flrong  and  undifputed  title  to  the  inheritable 
crown  of  England. 

Accordingly  it  defcended  from  him  to  his  fons  Wil¬ 
liam  II  and  Henry  I.  Robert,  it  mud  be  owned,  his  eldeft  fon, 
was  kept  out  of  pofleflion  by  the  arts  and  violence  of  his  brethren  ; 
who  perhaps  might  proceed  upon  a  notion,  which  prevailed  for 
fome  time  in  the  law  of  defcents,  (though  never  adopted  as  the 
rule  of  public  fuccelTions E)  that  when  the  eldeft  fon  was  already 
provided  for  (as  Robert  was  conflituted  duke  of  Normandy  by 
his  father’s  will)  in  fuch  a  cafe  the  next  brother  was  entitled  to 
enjoy  the  reft  of  their  father’s  inheritance.  But,  as  he  died  with¬ 
out  iflue,  Henry  at  laft  had  a  good  title  to  the  throne,  whatever 
he  might  have  at  firft. 

Stephen  of  Blois,  who  fucceeded  him,  was  indeed  the 
grandfon  of  the  conqueror,  by  Adelicia  his  daughter,  and  claimed 
the  throne  by  a  feeble  kind  of  hereditary  right;  not  as  being  the 
neareft  of  the  male  line,  but  as  the  neareft  male  of  the  blood 
royal,  excepting  his  elder  brother  Theobald,  who  was  earl  of 
Blois,  and  therefore  feems  to  have  waved,  as  he  certainly  never 
infilled  on,  fo  troublefome  and  precarious  a  claim.  The  real  right 
was  in  the  emprefs  Matilda  or  Maud,  the  daughter  of  Henry  I; 
the  rule  of  fucceffton  being  (where  women  are  admitted  at  all) 
that  the  daughter  of  a  fon  lhall  be  preferred  to  the  fon  of  a  daugh¬ 
ter.  So  that  Stephen  w  as  little  better  than  a  mere  ufurper ;  and 
therefore  he  rather  chofe  to  rely  on  a  title  by  election  h,  while  the 
emprefs  Maud  did  not  fail  to  a{fert  her  hereditary  right  by  the 
fword  :  w’hich  difpute  was  attended  with  various  fuccefs,  and 
ended  at  laft  in  a  compromife,  that  Stephen  fliould  keep  the 

£  See  1  rd  Lyttelton’s  life  of  Henry  II.  “  popuh  inregem  Anglorumelettus>i3c”  (Cart. 
I.  4.67.  A.D.  1136.  Ric.  de  HaguHald.314.  Hearne 
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crown,  but  that  Henry  the  fon  of  Maud  fhould  fucceed  him ; 
as  he  afterwards  accordingly  did. 

\ 

Henry,  the  fecond  of  that  name,  was  (next  after  his  mo¬ 
ther  Matilda)  the  undoubted  heir  of  William  the  conqueror; 
but  he  had  alfo  another  connexion  in  blood,  which  endeared  him 
ftill  farther  to  the  Englifh.  He  was  lineally  defcended  from  Ed¬ 
mund  Ironfide,  the  laft  of  the  Saxon  race  of  hereditary  kings. 
For  Edward  the  outlaw,  the  fon  of  Edmund  Ironfide,  had  (be- 
fides  Edgar  Atheling,  who  died  without  iffue)  a  daughter  Mar¬ 
garet,  who  was  married  to  Malcolm  king  of  Scotland ;  and  in 
her  the  Saxon  hereditary  right  refided.  By  Malcolm  fhe  had  fe- 
veral  children,  and  among  the  reft  Matilda  the  wife  of  Henry  I, 
who  by  him  had  the  emprefs  Maud,  the  mother  of  Henry  IT. 
Upon  which  account  the  Saxon  line  is  in  our  hiftories  frequently 
faid  to  have  been  reftored  in  his  perfon  :  though  in  reality  that 
right  fubfifted  in  the  Jons  of  Malcolm  by  queen  Margaret ;  king 
Henry’s  beft  title  being  as  heir  to  the  conqueror. 

From  Henry  II  the  crown  defcended  to  his  eldeft  fon  Ri¬ 
chard  I,  who  dying  childlefs,  the  right  vefted  in  his  nephew 
Arthur,  the  fon  of  Geoffrey  his  next  brother:  but  John,  the 
youngeft  fon  of  king  Henry,  feifed  the  throne  ;  claiming,  as  ap¬ 
pears  from  his  charters,  the  crown  by  hereditary  right 1 :  that  is 
to  fay,  he  was  next  of  kin  to  the  deceafed  king,  being  his  fur- 
viving  brother ;  whereas  Arthur  was  removed  one  degree  farther, 
being  his  brother’s  fon,  though  by  right  of  reprefentation  he  flood 
in  the  place  of  his  father  Geoffrey.  And  however  flimfey  this 
title,  and  thofe  of  William  Rufus  and  Stephen  of  Blois,  may 
appear  at  this  diftance  to  us,  after  the  law  of  defeents  hath  now 
been  fettled  for  fo  many  centuries,  they  were  fufheient  to  puzzle 
the  underftandings  of  our  brave,  but  unlettered,  anceftors.  Nor 
indeed  can  we  wonder  at  the  number  of  partizans,  who  efpoufed 
the  pretenfions  of  king  John  in  particular ;  fince  even  in  the  reign 

1  (t  Regni  Angliae  \  quod  nobis  jure  compel  it  haereditario”  Spelm.  Hi  ft,  R.  ft  oh.  ajud 
Wilkins.  354. 
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of  his  father,  king  Henry  II,  it  was  a  point  undetermined  •*, 
whether,  even  in  common  inheritances,  the  child  of  an  elder 
brother  fhould  fucceed  to  the  land  in  right  of  reprefentation,  or 
the  younger  furviving  brother  in  right  of  proximity  of  blood.  Nor 
is  it  to  this  day  decided  in  the  collateral  fuccelTion  to  the  fiefs  of 
the  empire,  whether  the  order  of  the  flocks,  or  the  proximity  of 
degree  lhall  take  place  \  However,  on  the  death  of  Arthur  and 
his  filter  Eleanor  without  iflue,  a  clear  and  indifputable  title  veiled 
in  Henry  III  the  fon  of  John  :  and  from  him  to  Richard  the  fe- 
cond,  a  fuccefiion  of  fix  generations,  the  crown  defcended  in  the 
true  hereditary  line.  Under  one  of  which  race  of  princes  k  we  find 
it  declared  in  parliament,  “  that  the  law  of  the  crown  of  Eng- 
land  is,  and  always  hath  been,  that  the  children  of  the  king 
“  of  England,  whether  born  in  England,  or  elfewhere,  ought  to 
“  bear  the  inheritance  after  the  death  of  their  anceftors.  Which 
“  law,  our  fovereign  lord  the  king,  the  prelates,  earls,  and  ba- 
“  rons,  and  other  great  men,  together  with  all  the  commons,  in 
“parliament  aflembled,  do  approve  and  affirm  for  ever.” 

Up  o  N  Richard  the  fecond’s  .refignation  of  the  crown,  he 
having  no  children,  the  right  refulted  to  the  iflue  of  his  grand¬ 
father  Edward  III.  That  king  had  many  children,  befides  his 
eldefl,  Edward  the  black  prince  of  Wales,  the  father  of  Ri¬ 
chard  II  :  but  to  avoid  confufion  I  lhall  only  mention  three ; 
William  his  fecond  fon,  who  died  without- iflue ;  Lionel  duke  of 
Clarence,  his  third  fon ;  and  John  of  Gant  duke  of  Lancafter, 
his  fourth.  By  the  rules  of  fucceflion  therefore  the  pofterity  of 
Lionel  duke  of  Clarence  were  entitled  to  the  throne,  upon  the 
refignation  of  king  Richard  ;  and  had  accordingly  been  declared 
by  the  king,  many  years  before,  the  prefumptive  heirs  of  the 
crown  j  which  declaration  was  alfo  confirmed  in  parliament1. 
But  Henry  duke  of  Lancafter,  the  fon  of  John  of  Gant,  having 
then  a  large  army  in  the  kingdom,  the  pretence  of  raifing  which 
was  to  recover  his  patrimony  from  the  king,  and  to  redrefs  the 

J  Glanv.  /.  7,  e.  3.  k  Stat.  25  Edw.  III.  ft.  2. 
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grievances  of  the  fubjedt,  it  was  impoffible  for  any  other  title  to 
be  aflerted  with  any  fafety ;  and  he  became  king  under  the  title 
of  Henry  IV.  But,  as  fir  Matthew  Hale  remarks  m,  though  the 
people  unjuflly  affifled  Henry  IV  in  his  ufurpation  of  the  crown, 
yet  he  was  not  admitted  thereto,  until  he  had  declared  that  he 
claimed,  not  as  a  conqueror,  (which  he  very  much  inclined  to 
do  n)  but  as  a  fucceflor,  defcended  by  right  line  of  the  blood  royal ; 
as  appears  from  the  rolls  of  parliament  in  thofe  times.  And  in 
order  to  this  he  fet  up  a  fhew  of  two  titles  :  the  one  upon  the 
pretence  of  being  the  firfl  of  the  blood  royal  in  the  intire  male 
line,  whereas  the  duke  of  Clarence  left  only  one  daughter  Philippa ; 
from  which  female  branch,  by  a  marriage  with  Edmond  Mortimer 
earl  of  March,  the  houfe  of  York  defcended  :  the  other,  by  revi¬ 
ving  an  exploded  rumour,  firfl  propagated  by  John  of  Gant,  that 
Edmond  earl  of  Lancafler  (to  whom  Plenry’s  mother  was  heirefs) 
was  in  reality  the  elder  brother  of  king  Edward  I ;  though  his 
parents,  on  account  of  his  perfonal  deformity,  had  impofed  him 
on  the  world  for  the  younger  :  and  therefore  Henry  would  be  in- 
titled  to  the  crown,  either  as  fucceflor  to  Richard  II,  in  cafe  the 
intire  male  line  was  allowed  a  preference  to  the  female ;  or,  even 
prior  to  that  unfortunate  prince,  if  the  crown  could  defcend 
through  a  female,  while  an  intire  male  line  was  exifling. 

However,  as  in  Edward  the  third’s  time  we  find  the  par¬ 
liament  approving  and  affirming  the  law  of  the  crown,  as  be¬ 
fore  flated,  fo  in  the  reign  of  Henry  IV  they  adlually  exerted 
their  right  of  new-fettling  the  fucceffion  to  the  crown.  And  this 
was  done  by  the  flatute  7  Hen.  IV.  c.  2.  whereby  it  is  enadled, 
“  that  the  inheritance  of  the  crown  and  realms  of  England  and 
“  France,  and  all  other  the  king’s  dominions,  fliall  be  fet  and  re - 
“ main  0  in  the  perfon  of  our  fovereign  lord  the  king,  and  in  the 
“heirs  of  his  body  ifluing;”  and  prince  Henry  is  declared  heir 
apparent  to  the  crown,  to  hold  to  him  and  the  heirs  of  his  body 
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iffuing,  with  remainder  to  lord  Thomas,  lord  John,  and  lord 
Humphry,  the  king’s  fons,  and  the  heirs  of  their  bodies  refpec- 
tively.  Which  is  indeed  nothing  more  than  the  law  would  have 
done  before,  provided  Henry  the  fourth  had  been  a  rightful  king. 
It  however  ferves  to  fhew  that  it  was  then  generally  underftood, 
that  the  king  and  parliament  had  a  right  to  new-model  and  re¬ 
gulate  the  fucceflion  to  the  crown.  And  we  may  obferve,  with 
what  caution  and  delicacy  the  parliament  then  avoided  declaring 
any  fentiment  of  Henry’s  original  title.  However  fir  Edward 
Coke  more  than  once  expreflly  declares1*,  that  at  the  time  of 
palling  this  adt  the  right  of  the  crown  was  in  the  defeent  from 
Philippa,  daughter  and  heir  of  Lionel  duke  of  Clarence. 

Nevertheless  the  crown  defeended  regularly  from 
Henry  IV  to  his  fon  and  grandfon  Henry  V  and  VI;  in  the  latter 
of  whofe  reigns  the  houfe  of  York  aflerted  their  dormant  title ; 
and,  after  imbruing  the  kingdom  in  blood  and  confufion  for  feven 
years  together,  at  laft  eftablifhed  it  in  the  perfon  of  Edward  IV. 
At  his  acceflion  to  the  throne,  after  a  breach  of  the  fucceflion 
that  continued  for  three  defeents,  and  above  threefcore  years,  the 
diftin&ion  of  a  king  de  jure,  and  a  king  de  fadlo  began  to  be  fir  ft 
taken  ;  in  order  to  indemnify  fuch  as  had  fubmitted  to  the  late 
eftablifhment,  and  to  provide  for  the  peace  of  the  kingdom  by 
confirming  all  honors  conferred,  and  all  a<fts  done,  by  thofe  who 
were  now  called  the  ufurpers,  not  tending  to  the  difherifon  of  the 
rightful  heir.  In  ftatute  i  Edw.  IV.  c.  i.  the  three  Henrys  are 
ftiled,  “  late  kings  of  England  fucceflively  in  dede,  and  not  of 
“  ryght.”  And,  in  all  the  charters  which  I  have  met  with  of  king 
Edward,  wherever  he  has  occafion  to  fpeak  of  any  of  the  line  of 
Lancafter,  he  calls  them,  “ nuper  de  fa  die,  et  7icn  de  jure,  reges 
“  Angiiae." 

Edward  IV  left  two  fons  and  a  daughter;  the  eldeft  of 
which  fons,  king  Edward  V,  enjoyed  the  regal  dignity  for  a  very 
Ihort  time,  and  was  then  depofed  by  Richard  his  unnatural  uncle ; 
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who  immediately  ufurped  the  royal  dignity,  having  previoufly  in- 
finuated  to  the  populace  a  fufpicion  of  baftardy  in  the  children 
of  Edward  IV,  to  make  a  fhew  of  fome  hereditary  title :  after 
which  he  is  generally  believed  to  have  murdered  his  two  nephews; 
upon  whofe  death  the  right  of  the  crown  devolved  to  their  filler 
Elizabeth. 

The  tyrannical  reign  of  king  Richard  III  gave  occafion  to 
Henry  earl  of  Richmond  to  afiert  his  title  to  the  crown.  A  title 
the  raoft  remote  and  unaccountable  that  was  ever  fet  up,  and 
which  nothing  could  have  given  fuccefs  to,  but  the  univerfal  de- 
teftation  of  the  then  ufurper  Richard.  For,  befides  that  he  claimed 
under  a  defcent  from  John  of  Gant,  whofe  title  was  now  exploded, 
the  claim  (fuch  as  it  was)  was  through  John  earl  of  Somerfet,  a 
baftard  fon,  begotten  by  John  of  Gant  upon  Catherine  Swinford. 
It  is  true,  that,  by  an  adt  of  parliament  20  Ric.  II,  this  fon  was, 
with  others,  legitimated  and  made  inheritable  to  all  lands,  offices, 
and  dignities,  as  if  he  had  been  born  in  wedlock  :  but  Hill,  with 
an  exprefs  refervation  of  the  crown,  “  excepta  dignitate  regad  V1 

Notwithstanding  all  this,  immediately  after  the  battle 
of  Bofworth  field,  he  aflumed  the  regal  dignity;  the  right  of  the 
crown  then  being,  as  fir  Edward  Coke  expreffiy  declares  r,  in 
Elizabeth,  eldeft  daughter  of  Edward  IV :  and  his  pofleffion  was 
eftablifiied  by  parliament,  held  the  firft  year  of  his  reign.  In  the 
adt  for  which  purpofe,  the  parliament  feems  to  have  copied  the 
caution  of  their  predeceffors  in  the  reign  of  Henry  IV ;  and  there¬ 
fore  (as  lord  Bacon  the  hiftorian  of  this  reign  obferves)  carefully 
avoided  any  recognition  of  Henry  VII’s  right,  which. indeed  was 
none  at  all ;  and  the  king  would  not  have  it  by  way  of  new  law 
or  ordinance,  whereby  a  right  might  feem  to  be  created  and  con¬ 
ferred  upon  him  ;  and  therefore  a  middle  way  was  rather  chofen, 
by  way  (as  the  noble  hiftorian  exprefles  it)  of  ejlablijlment,  and 
that  under  covert  and  indifferent  words,  “that  the  inheritance  of 
“  the  crown  fhould  reft,  rewainy  and  abide  in  king  Henry  VII  and 

*  4lnft.  36.  r  Ibid.  37. 
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“  the  heirs  of  his  body  thereby  providing  for  the  future,  and 
at  the  fame  time  acknowleging  his  prel'en t  poffeiiion  ;  but  not 
determining  either  way,  whether  that  pofiefiion  was  de  jure  or  de 
fatto  merely.  However  he  foon  after  married  Elizabeth  of  York, 
the  undoubted  heirefs  of  the  conqueror,  and  thereby  gained  (as 
fir  Edward  Coke 5  declares)  by  much  his  beft  title  to  the  crown. 
Whereupon  the  adt  made  in  his  favour  was  fo  much  difregarded, 
that  it  never  was  printed  in  our  ftatute  books. 

Henry  the  eighth,  the  iffue  of  this  marriage,  fucceeded  to 
the  crown  by  clear  indifputable  hereditary  right,  and  tranfmitted 
it  to  his  three  children  in  fuccefiive  order.  But  in  his  reign  we 
at  feveral  times  find  the  parliament  bufy  in  regulating  the  fuccef- 
fion  to  the  kingdom.  And,  firft,  by  ftatute  25  Hen. VIII.  c.  12. 
which  recites  the  mifchiefs,  which  have  and  may  enfue  by  dif- 
puted  titles,  becaufe  no  perfedt  and  fubftantial  provilion  hath  been 
made  by  law  concerning  the  fuccefiion;  and  then  enadts,  that 
the  crown  ftiall  be  entailed  to  his  majefty,  and  the  fons  or  heirs 
males  of  his  body ;  and  in  default  of  fuch  fons  to  the  lady  Eliza¬ 
beth  (who  is  declared  to  be  the  king’s  eldeft  ifl'ue  female,  in  ex¬ 
clusion  of  the  lady  Mary,  on  account  of  her  fuppofed  illegiti¬ 
macy  by  the  divorce  of  her  mother  queen  Catherine)  and  to  the 
lady  Elizabeth’s  heirs  of  her  body ;  and  fo  on  from  ifi'ue  female 
to  iiTue  female,  and  the  heirs  of  their  bodies,  by  courfe  of  inhe¬ 
ritance  according  to  their  ages,  as  the  crown  of  England  hath  been 
accufomed  and  ought  to  go,  in  cafe  where  there  be  heirs  female  of 
the  fame  :  and  in  default  of  iffue  female,  then  to  the  king’s  right 
heirs  for  ever.  This  fingle  ftatute  is  an  ample  proof  of  all  the 
four  pofitions  we  at  firft  fet  out  with. 

But,  -upon  the  king’s  divorce  from  Ann  Boleyn,  this  ftatute 
was,  with  regard  to  the  fettlement  of  the  crown,  repealed  by  fta¬ 
tute  28  Hen.  VIII.  c.  7.  wherein  the  lady  Elizabeth  is  alfo,  as  well 
as  the  lady  Mary,  baftardized,  and  the  crown  fettled  on  the  king’s 
children  by  queen  Jane  Seymour,  and  his  future  wives;  and,  in 
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defeat  of  fuch  children,  then  with  this  remarkable  remainder,  to 
fuch  perfons  as  the  king  by  letters  patent,  or  laft  will  and  tefta- 
ment,  ftiould  limit  and  appoint  the  fame.  A  vaft  power ;  but, 
notwithftanding,  as  it  was  regularly  veiled  in  him  by  the  fupreme 
legiilative  authority,  it  was  therefore  indifputably  valid.  But  this 
power  was  never  carried  into  execution ;  for  by  ftatute  35Hen.  VIII. 
c.  1.  the  king’s  two  daughters  are  legitimated  again,  and  the 
crown  is  limited  to  prince  Edward  by  name,  after  that  to  the 
lady  Mary,  and  then  to  the  lady  Elizabeth,  and  the  heirs  of  their 
refpedtive  bodies  which  fucceftion  took  effe£t  accordingly,  being 
indeed  no  other  than  the  ufual  courfe  of  the  law,  with  regard  to 
the  defeent  of  the  crown. 

But  left  there  ftiould  remain  any  doubt  in  the  minds  of  the 
people,  through  this  jumble  of  a£ts  for  limiting  the  fucceftion,. 
by  ftatute  1  Mar.  p.2.  c.  1.  queen-Mary’s  hereditary  right  to  the 
throne  is  acknowleged  and  recognized  in  thefe  words  :  “  the 
“crown  of  thefe  realms  is  moft  lawfully,  juftly,  and  rightly  dej~- 
“  cended  and  come  to  the  queen’s  highnefs  that  now  is,  being  the 
“  very,  true,  and  undoubted  heir  and  inheritrix  thereof.”  And 
again,  upon  the  queen’s  marriage  with  Philip  of  Spain,  in  the 
ftatute  which  fettles  the  preliminaries  of  that  match  *,  the  here¬ 
ditary  right  to  the  crown  is  thus  alferted  and  declared  :  “  as 
“  touching  the  right  of  the  queen’s  inheritance  in  the  realm  and 
“  dominions  of  England,  the  children,  whether  male  or  female,. 
“  fhall  fucceed  in  them,  according  to  the  known  laws,  ftatutes, 
“  and  cuftoms  of  the  fame.”  Which  determination  of  the  par¬ 
liament,  that  the  fucceftion  jhall  continue  in  the  ufual  courfe, 
feems  tacitly  to  imply  a  power  of  new-modelling  and  altering  it,, 
in  cafe  the  legiflature  had  thought  proper. 

On  queen  Elizabeth’s  acceffion,  her  right  is  recognized  in  ftill' 
ftronger  terms  than  her  ftfter’s ;  the  parliament  acknowleging u, 
“  that  the  queen’s  highnefs  is,  and  in  very  deed  and  of  moft  mere 
“right  ought  to  be,  by  the  laws  of  God,  and  the  laws  and  fta— 
*  1  Mar.  p.2.  c.  2.  “  Stat.  i  Eliz.  c.  3. 
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“  tutes  of  this  realm,  our  moil  lawful  and  rightful  fovereign  liege 
“  lady  and  queen ;  and  that  her  highnefs  is  rightly,  lineally,  and 
“lawfully  defcended  and  come  of  the  blood  royal  of  this  realm 
“of  England;  in  and  to  whofe  princely  pcrfon,  and  to  the  heirs 
“  of  her  body  lawfully  to  be  begotten,  after  her,  the  imperial 
“crown  and  dignity  of  this  realm  doth  belong.”  And  in  the 
fame  reign,  by  flatutc  13  Eliz.  c.  1.  we  find  the  right  of  parlia¬ 
ment  to  direct  the  fucceffion  of  the  crown  aflerted  in  the  moil 
explicit  words.  “  If  any  perfon  fliall  hold,  affirm,  or  maintain 
“  that  the  common  laws  of  this  realm,  not  altered  by  parliament, 
“  ought  not  to  diredt  the  right  of  the  crown  of  England;  or  that 
“  the  queen’s  majefly,  with  and  by  the  authority  of  parliament, 
“  is  not  able  to  make  laws  and  ftatutes  of  fufficient  force  and  va- 
“  lidity,  to  limit  and  bind  the  crown  of  this  realm,  and  the  de- 
“  fcent,  limitation,  inheritance,  and  government  thereof;  —  fuch 
“perfon,  fo  holding,  affirming,  or  maintaining,  fliall  during  the 
“  life  of  the  queen  be  guilty  of  high  treafon ;  and  after  her  de- 
“  ceafe  fliall  be  guilty  of  a  mifdemefnor,  and  forfeit  his  goods  and 
“  chattels.” 

O  n  the  death  of  queen  Elizabeth,  without  ifTue,  the  line  of 
Henry  VIII  became  extindl.  It  therefore  became  neceffary  to  re¬ 
cur  to  the  other  illue  of  Henry  VII,  by  Elizabeth  of  York  his 
queen  :  whofe  eldeft  daughter  Margaret  having  married  James 
IV  king  of  Scotland,  king  James  the  fixth  of  Scotland,  and  of 
England  the  firft,  was  the  lineal  defeendant  from  that  alliance. 
So  that  in  his  perfon,  as  clearly  as  in  Henry  VIII,  centered  all  the 
claims  of  different  competitors  from  the  conquelf  downwards,  he 
being  indifputably  the  lineal  heir  of  the  conqueror.  And,  what 
is  llill  more  remarkable,  in  his  perfon  alfo  centered  the  right  of  the 
Saxon  monarchs,  which  had  been  fufpended  from  the  conquefl: 
till  his  acceffion.  For,  as  was  formerly  obferved,  Margaret  the 
After  of  Edgar  Atheling,  the  daughter  of  Edward  the  outlaw, 
and  granddaughter  of  king  Edmund  Ironfide,  was  the  perfon  in 
whom  the  hereditary  right  of  the  Saxon  kings,  fuppofing  it  not 
abolifhed  by  the  conquefl,  refided.  She  married  Malcolm  king 
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of  Scotland ;  and  Henry  II,  by  a  defcent  from  Matilda  their 
daughter,  is  generally  called  the  reftorer  of  the  Saxon  line.  But 
it  mull  be  remembered,  fhat  Malcolm  by  his  Saxon  queen  had 
fons  as  well  as  daughters ;  and  that  the  royal  family  of  Scotland 
from  that  time  downwards  were  the  offspring  of  Malcolm  and 
Margaret.  Of  this  royal  family  king  James  the  firft  was  the  di¬ 
rect  lineal  heir,  and  therefore  united  in  his  perfon  every  pofiible 
claim  by  hereditary  right  to  the  Englifh  as  well  as  Scottifh  throne, 
being  the  heir  both  of  Egbert  and  William  the  conqueror. 

And  it  is  no  wonder  that  a  prince  of  more  learning  than  wif- 
dom,  who  could  deduce  an  hereditary  title  for  more  than  eight 
hundred  years,  fhould  eafily  be  taught  by  the  flatterers  of  the 
times  to  believe  there  was  fomething  divine  in  this  right,  and 
that  the  finger  of  providence  was  vifible  in  it’s  prefervation. 
Whereas,  though  a  wife  inftitution,  it  was  clearly  a  human  in- 
ftitution ;  and  the  right  inherent  in  him  no  natural,  but  a  pofitive, 
right.  And  in  this  and  no  other  light  was  it  taken  by  the  Eng- 
lifh  parliaments  who  by  ftatute  1  Jac.  I.  c.  1.  did  “recognize 
“  and  acknowlege,  that  immediately  upon  the  difl'olution  and  de- 
“  ceafe  of  Elizabeth  late  queen  of  England,  the  imperial  crown 
“  thereof  did  by  inherent  birthright,  and  lawful  and  undoubted 
“  fucceflion,  defcend  and  come  to  his  moft  excellent  majefty,  as 
“being  lineally,  juftly,  and  lawfully,  next  and  foie  heir  of  the 
“  blood  royal  of  this  realm.”  Not  a  word  here  of  any  right  im¬ 
mediately  derived  from  heaven  :  which,  if  it  exifted  any  where, 
mull  be  fought  for  among  the  aborigines  of  the  ifland,  the  an- 
tient  Britons ;  among  whofe, princes  indeed  fome  have  gone  to 
fearch  it  for  him  w. 

But,  wild  and  abfurd  as  the  dodlrine  of  divine  right  mofl:  un¬ 
doubtedly  is,  it  is  ftill  more  aflonifhing,  that  when  lb  many  hu- 


w  Elizabeth  of  York,  the  mother  of  queen  defcent  from  Gladys  only  fitter  to  Lewellin 
Margaret  of  Scotland,  was  heirefs  of  the  ap  Jorwerth  the  great,  had  the  true  right  to 
houfe  of  Mortimer,  And  Mr  Carte  obferves,  the  principality  of  Wales,  iii.  705. 
that  the  houfe  of  Mortimer,  in  virtue  of  it's 
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man  hereditary  rights  had  centered  in  this  king,  his  fon  and  heir 
king  Charles  the  firft  fhould  be  told  by  thofe  infamous  judges, 
who  pronounced  his  unparalleled  fentence,  that  he  was  an  elective 
prince ;  elected  by  his  people,  and  therefore  accountable  to  them, 
in  his  own  proper  perfon,  for  his  conduct.  The  confufion,  in- 
ftability,  and  madnefs,  which  followed  the  fatal  cataftrophe  of 
that  pious  and  unfortunate  prince,  will  be  a  ftanding  argument  in 
favour  of  hereditary  monarchy  to  all  future  ages  j  as  they  proved 
at  laft  to  the  then  deluded  people :  who,  in  order  to  recover  that 
peace  and  happinefs  which  for  twenty  years  together  they  had 
loft,  in  a  folemn  parliamentary  convention  of  the  ftates  reftored 
the  right  heir  of  the  crown.  And  in  the  proclamation  for  that 
purpofe,  which  •was  drawn  up  and  attended  by  both  houfes*,  they 
declared,  **  that,  according  to  their  duty  and  allegiance,  they  did 
“  heartily,  joyfully,  and  unanimoufly  acknowlege  and  proclaim, 
“  that  immediately  upon  the  deceafe  of  our  late  fovereign  lord 
“  king  Charles,  the  imperial  crown  of  thefc  realms  did  by  inhe- 
“  rent  birthright  and  lawful  and  undoubted  fucceftion  defcend  and 
“  come  to  his  moft  excellent  majefty  Charles  the  fecond,  as  being 
“  lineally,  juftly,  and  lawfully,  next  heir  of  the  blood  royal  of  this 
“  realm  :  and  thereunto  they  moft  humbly  and  faithfully  did  fub- 
“  mit  and  oblige  themfelves,  their  heirs,  and  pofterity  for  ever.” 

Thus  I  think  it  clearly  appears,  from  the  higheft  authority 
this  nat'ion  is  acquainted  with,  that  the  crown  of  England  hath 
been  ever  an  hereditary  crown  ;  though  fubjedt  to  limitations  by 
parliament.  The  remainder  of  this  chapter  will  confift  princi¬ 
pally  of  thofe  inftances,  wherein  the  parliament  has  aflerted  or 
exercifed  this  right  of  altering  and  limiting  the  fucceftion  ;  a  right 
which,  we  have  feen,  was  before  exercifed  and  aflerted  in  the 
reigns  of  Henry  IV,  Henry  VII,  Henry  VIII,  queen  Mary,  and 
queen  Elizabeth. 

The  ftrft  inftance,  in  point  of  time,  is  the  famous  bill  of  ex- 
clufion,  which  raifed  luch  a  ferment  in  the  latter  end  of  the  reign 
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of  king  Charles  the  fecond.  It  is  well  known,  that  the  purport 
of  this  bill  was  to  have  fet  afide  the  king’s  brother  and  preemp¬ 
tive  heir,  the  duke  of  York,  from  the  fuccefllon,  on  the  fcore 
of  his  being  a  papift ;  that  it  palled  the  houfe  of  commons,  but 
was  rejetted  by  the  lords ;  the  king  having  alfo  declared  beforehand, 
that  he  never  would  be  brought  to  confent  to  it.  And  from  this 
tranfattion  we  may  collett  two  things  :  1.  That  the  crown  was 

univerfally  acknowleged  to  be  hereditary;  and  the  inheritance  in- 
defealible  unlefs  by  parliament :  elfe  it  had  been  needlefs  to  pre¬ 
fer  fuch  a  bill.  2.  That  the  parliament  had  a  power  to  have  de¬ 
feated  the  inheritance  :  elfe  fuch  a  bill  had  been  ineffettual.  The 
commons  acknowleged  the  hereditary  right  then  fubfifting ;  and 
the  lords  did  not  difpute  the  power,  but  merely  the  propriety,  of 
an  exclulion.  However,  as  the  bill  took  no  effett,  king  James  the 
fecond  fucceeded  to  the  throne  of  his  anceftors ;  and  might  have 
enjoyed  it  during  the  remainder  of  his  life,  but  for  his  own  in¬ 
fatuated  condutt,  which  (with  other  concurring  circumltances) 
brought  on  the  revolution  in  1688. 

The  true  ground  and  principle,  upon  which  that  memorable 
event  proceeded,  was  an  entirely  new  cafe  in  politics,  which  had 
never  before  happened  in  our  hiltory;  the  abdication  of  the  reign¬ 
ing  monarch,  and  the  vacancy  of  the  throne  thereupon.  It  was 
not  a  defeazance  of  the  right  of  fuccefllon,  and  a  new  limitation 
of  the  crown,  by  the  king  and  both  houfes  of  parliament :  it  was 
the  att  of  the  nation  alone,  upon  a  convittion  that  there  was  no 
king  in  being.  For  in  a  full  aflembly  of  the  lords  and  commons, 
met  in  convention  upon  the  fuppolition  of  this  vacancy,  both 
houfes y  came  to  this  refolution  ;  “that  king  James  the  fecond, 
“  having  endeavoured  to  fubvert  the  conftitution  of  the  kingdom, 
“  by  breaking  the  original  contratt  between  king  and  people; 
‘•and,  by  the  advice  of  jefuits  and  other  wicked  perfons,  having 
“  violated  the  fundamental  laws ;  and  having  withdrawn  himfelf 
“  out  of  this  kingdom ;  has  abdicated  the  government,  and  that  the 
“  throne  is  thereby  vacant.”  Thus  ended  at  once,  by  this  fudden 
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and  unexpedted  vacancy  of  the  throne,  the  old  line  of  fuccefikm ; 
which  from  the  conqueft  had  lafted  above  fix  hundred  years,  and 
from  the  union  of  the  heptarchy  in  king  Egbert  almoft  nine  hun¬ 
dred.  The  fadts  themfelves  thus  appealed  to,  the  king’s  endea¬ 
vours  to  fubvert  the  conllitution  by  breaking  the  original  contract, 
his  violation  of  the  fundamental  laws,  and  his  withdrawing  him- 
felf  out  of  the  kingdom,  were  evident  and  notorious :  and  the 
confequences  drawn  from  thefe  fadts  (namely,  that  they  amounted 
to  an  abdication  of  the  government j  which  abdication  did  not 
affedt  only  the  perfon  of  the  king  himfelf,  but  alfo  all  his  heirs, 
and  rendered  the  throne  abfolutely  and  completely  vacant)  it 
belonged  to  our  anceftors  to  determine.  For,  whenever  a  quef- 
tion  arifes  between  the  fociety  at  large  and  any  magiftrate  veiled 
with  powers  originally  delegated  by  that  fociety,  it  mull  be 
decided  by  the  voice  of  the  fociety  itfelf :  there  is  not  upon 
earth  any  other  tribunal  to  refort  to.  And  that  thefe  confequen¬ 
ces  were  fairly  deduced  from  thefe  fadts,  our  anccflors  have  fo- 
lemnly  determined,  in  a  full  parliamentary  convention'  repre- 
fenting  the  whole  fociety.  The  reafons  upon  which  they  deci¬ 
ded  may  be  found  at  large  in  the  parliamentary  proceedings  of 
the  times ;  and  may  be  matter  of  inftrudtive  amufement  for  us 
to  contemplate,  as  a  fpeculative  point  of  hillory.  But  care  mull 
be  taken  not  to  carry  this  enquiry  farther,  than  merely  for  inllruc- 
tion  or  amufement.  The  idea,  that  the  confidences  of  pollerity 
were  concerned  in  the  redlitude  of  their  anceftors’  decifions,  gave 
birth  to  thofe  dangerous  political  herefies,  which  fo  long  dillradled 
the  Hate,  but  at  length  are  all  happily  extinguilhcd.  I  therefore 
rather  chufe  to  confider  this  great  political  meafure,  upon  the  fo- 
lid  footing  of  authority,  than  to  reafon  in  it’s  favour  from  it’s  juf- 
tice,  moderation,  and  expedience:  becatile  that  might  imply  a 
right  of  diftenting  or  revolving  from  it,  in  cafe  we  fhould  think 
it  to  have  been  unjuft,  oppreflive,  or  inexpedient.  Whereas,  our 
anceftors  having  moil  indilputably  a  competent  jnril'didtion  to  de¬ 
cide  this  great  and  important  quellion,  and  having  in  fadt  deci¬ 
ded  it,  it  is  now  become  our  duty  at  this  diftance  of  time  to  ac- 
quicfce  in  their  determination  j  being  born  under  that  eflablifli- 
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ment  which  was  built  upon  this  foundation,  and  obliged  by  every 
tie,  religious  as  well  as  civil,  to  maintain  it. 

But,  while  we  reft  this  fundamental  tranfadtion,  in  point  of 
authority,  upon  grounds  the  leaft  liable  to  cavil,  we  are  bound 
both  in  juftice  and  gratitude  to  add,  that  it  was  conduced  with 
a  temper  and  moderation  which  naturally  arofe  from  it’s  equity ; 
that,  however  it  might  in  fome  refpedts  go  beyond  the  letter  of 
our  antient  laws,  (the  reafon  of  which  will  more  fully  appear 
hereafter*)  it  was  agreeable  to  the  fpirit  of  our  conftitution,  and 
the  rights  of  human  nature;  and  that  though  in  other  points 
(owing  to  the  peculiar  circumftances  of  things  and  perfons)  it 
was  not  altogether  fo  perfedt  as  might  have  been  wiffied,  yet  from 
thence  a  new  aera  commenced,  in  which  the  bounds  of  preroga¬ 
tive  and  liberty  have  been  better  defined,  the  principles-  of  govern¬ 
ment  more  thoroughly  examined  and  understood,  and  the  rights 
of  the  fubjedt  more  explicitly  guarded  by  legal  provifions,  than 
in  any  other  period  of  the  Engliffi  hiftory.  In  particular,  it  is 
worthy  obfervation  that  the  convention,  in  this  their  judgment, 
avoided  with  great  wifdom  the  wild  extremes  into  which  the  vi- 
fionary  theories  of  fome  zealous  republicans  would  have  led  them. 
They  held  that  this  mifcondudt  of  king  James  amounted  to  an 
endeavour  to  fubvert  the  conftitution,  and  not  to  an  adtual  fubver- 
fion,  or  total  diflolution  of  the  government,  according  to  the 
principles  of  Mr  Locke  a :  which  would  have  reduced  the  fociety 
almoft  to  a  ftate  of  nature ;  would  have  levelled  all  diftindtions 
of  honour,  rank,  offices,  and  property ;  would  have  annihilated 
the  fovereign  power,  and  in  confequence  have  repealed  all  pofi- 
tive  laws;  and  would  have  left  the  people  at  liberty  to  have  eredted 
a  new  fyftem  of  ftate  upon  a  new  foundation  of  polity.  They 
therefore  very  prudently  voted  it  to  amount  to  no  more  than  an 
abdication  of  the  government,  and  a  confequent  vacancy  of  the 
throne;  whereby  the  government  was  allowed  to  fubfift,  though 
the  executive  magiftrate  was  gone,  and  the  kingly  office  to  re¬ 
main,  though  king  James  was  no  longer  kingb.  And  thus  the 

*  See  chap.  7.  b  Law  of  forfeit.  1 18,  1 19. 
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conftitution  was  kept  intire ;  which  upon  every  found  principle 
of  government  muft  otherwife  have  fallen  to  pieces,  had  fo  prin¬ 
cipal  and  conftituent  a  part  as  the  royal  authority  been  abolifhed, 
or  even  fufpended. 

This  fingle  poftulatum,  the  vacancy  of  the  throne,  being 
once  eftablifhed,  the  reft  that  was  then  done  followed  almoft  of 
courfe.  For,  if  the  throne  be  at  any  time  vacant  (which  may 
happen  by  other  means  befides  that  of  abdication ;  as  if  all  the 
blood  royal  fhould  fail,  without  any  fucceffor  appointed  by  parlia¬ 
ment;)  if,  I  fay,  a  vacancy  by  any  means  whatfoever  fhould  hap¬ 
pen,  the  right  of  difpofing  of  this  vacancy  feems  naturally  to  re- 
fult  to  the  lords  and  commons,  the  truftees  and  reprefentatives  of 
the  nation.  For  there  are  no  other  hands  in  which  it  can  fo  pro¬ 
perly  be  intruded  and  there  is  a  neceflity  of  it’s  being  intruded 
fomewhere,  elfe  the  whole  frame  of  government  muft  be  diffol- 
ved  and  perifh.  The  lords  and  commons  having  therefore  deter¬ 
mined  this  main  fundamental  article,  that  there  was  a  vacancy  of 
the  throne,  they  proceeded  to  fill  up  that  vacancy  in  fuch  manner 
as  they  judged  the  raoft  proper.  And  this  was  done  by  their  de¬ 
claration  of  12  February  1688  c,  in  the  following  manner  :  “  that 
“'William  and  Mary,  prince  and  princefs  of  Orange,  be,  and  be 
“  declared  king  and  queen,  to  hold  the  crown  and  royal  dignity 
“  during  their  lives,  and  the  life  of  the  furvivor  of  them ;  and 
“  that  the  foie  and  full  exercile  of  the  regal  power  be  only  in, 
“and  executed  by,  the  faid  prince  of  Orange,  in  the  names  of 
“  the  faid  prince  and  princefs,  during  their  joint  lives  ;  and  after 
“  their  deceafes  the  faid  crown  and  royal  dignity  to  be  to  the  heirs 
“of  the  body  of  the  faid  princefs;  and  for  default  of  fuch  ififue 
“to  the  princefs  Anne  of  Denmark  and  the  heirs  of  her  body; 
“  and  for  default  of  fuch  iflue  to  the  heirs  of  the  body  of  the  faid 
“prince  of  Orange.” 

Perhaps,  upon  the  principles  before  eftablifhed,  the  conven¬ 
tion  might  (if  they  pleafed)  have  vefted  the  regal  dignity  in  a  fa- 

c  Com.  Journ.  iz  Feb.  1688. 
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mily  intirdy  new,  and  Grangers  to  the  royal  blood  :  but  they  were 
too  well  acquainted  with  the  benefits  of  hereditary  fucceflion,  and 
the  influence  which  it  has  by  cuftom  over  the  minds  of  the  people, 
to  depart  any  farther  from  the  antient  line  than  temporary  necefiity 
and  felf-prefervation  required.  They  therefore  fettled  the  crown, 
firfi  on  king  William  and  queen  Mary,  king  James’s  eldcfl  daugh¬ 
ter,  for  their  joint  lives ;  then  on  the  furvivor  of  them;  and  then 
on  the  iffue  of  queen  Mary :  upon  failure  of  fuch  iflue,  it  was 
limited  to  the  princefs  Anne,  king  James’s  fecond  daughter,  and 
her  iflue;  and  laflly,  on  failure  of  that,  to  the  iffue  of  king 
William,  who  was  the  grandfon  of  Charles  the  firfi,  and  nephew 
as  well  as  fon  in  law  of  king  James  the  fecond,  being  the  foil  of 
Mary  his  eldefl  fifler.  This  fettlement  included  all  the  proteflant 
poflerity  of  king  Charles  I,  except  fuch  other  iflue  as  king  James 
might  at  any  time  have,  which  was  totally  omitted  through  fear 
of  a  popifh  fucceflion.  And  this  order  of  fucceflion  took  effieeft 
accordingly. 

These  three  princes  therefore,  king  William,  queen  Mary,, 
and  queen  Anne,  did  not  take  the  crown  by  hereditary  right  or 
defeent,  but  by  way  of  donation  or  pur  chafe,  as  the  lawyers  call 
it ;  by  which  they  mean  any  method  of  acquiring  an  eftate  other- 
wife  than  by  defeent.  The  new  fettlement  did  net  merely  confift 
in  excluding  king  James,  and  the  perfon  pretended  to  be  prince 
of  Wales,  and  then  differing  the  crown  to  defeend  in  the  old  he¬ 
reditary  chanel :  for  the  ufual  courfe  of  defeent  was  in  fome  in- 
flances  broken  through ;  and  yet  the  convention  flill  kept  it  in 
their  eye,  and  paid  a  great,  though  not  total,  regard  to  it.  Let 
us  fee  how  the  fucceflion  would  have  flood,  if  no  abdication  had 
happened,  and  king  James  had  left  no  other  iflue  than  his  two 
daughters  queen  Mary  and  queen  Anne.  It  would  have  flood 
thus  :  queen  Mary  and  her  iflue  ;  queen  Anne  and  her  iflue;  king 
William  and  his  iflue.  But  we  may  remember,  that  queen  Mary 
was  only  nominally  queen,  jointly  with  her  hufband  king  William, 
who  alone  had  the  regal  power;  and  king  William  was  perfonally 
preferred  to  queen  Anne,  though  his  iflue  was  poflponed  to  hers. 

Clearly 
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Clearly  therefore  thefe  princes  were  fucceffively  in  poffeflion  of 
the  crown  by  a  title  different  from  the  ufual  courfe  of  defcent. 

I  t  was  towards  the  end  of  king  William’s  reign,  when  all 
hopes  of  any  furviving  iffue  from  any  of  thefe  princes  died  with 
the  duke  of  Glocefter,  that  the  king  and  parliament  thought  it 
neceffary  again  to  exert  their  power  of  limiting  and  appointing 
die  fucceflion,  in  order  to  prevent  another  vacancy  of  the  throne ; 
which  muff  have  enfued  upon  their  deaths,  as  no  farther  provi- 
fion  was  made  at  the  revolution,  than  for  the  iffue  of  king  Wil¬ 
liam,  queen  Mary,  and  queen  Anne.  The  parliament  had  pre- 
vioufly  by  the  ftatute  of  i  W.  £c  M.  ft.  2.  c.  2.  enadted,  that  every 
perfon  who  fliould  be  reconciled  to,  or  hold  communion  with, 
the  fee  of  Rome,  fliould  profefs  the  popilli  religion,  or  fhould 
marry  a  papift,  lliould  be  excluded  and  for  ever  incapable  to  in¬ 
herit,  poffcfs,  or  enjoy,  the  crown  ;  and  that  in  fuch  cafe  the 
people  fliould  be  abfolved  from  their  allegiance,  and  the  crown 
fliould  defcend  to  fuch  perfons,  being  proteftants,  as  would  have 
inherited  the  fame,  in  cafe  the  perfon  fo  reconciled,  holding  com¬ 
munion,  profefling,  or  marrying,  were  naturally  dead.  To  adt 
therefore  confidently  with  themfelves,  and  at  the  fame  time  pay 
as  much  regard  to  the  old  hereditary  line  as  their  former  refolu- 
tions  would  admit,  they  turned  their  eyes  on  the  princefs  Sophia, 
eledtrefs  and  duchels  dowager  of  Hanover,  the  moft  accomplifhed 
princefs  of  her  agec.  For,  upon  the  impending  extindfion  of  the 
proteftant  pofterity  of  Charles  the  firft,  the  old  law  of  regal  def¬ 
cent  diredted  them  to  recur  to  the  defendants  of  James  the  firft  j 
and  the  princefs  Sophia,  being  the  youngeft  daughter  of  Elizabeth 
queen  of  Bohemia,  who  was  the  daughter  of  James  the  firft, 
was  the  neareft  of  the  antient  blood  royal,  who  was  not  incapa¬ 
citated  by  profefling  the  popifli  religion.  On  her  therefore,  and 
the  heirs  of  her  body,  being  proteftants,  the  remainder  of  the 


c  Sandford,  in  his  genealogical  hiftory,  mia,  fays,  the  firft  was  reputed  the  moft 
publiflied  1677*  fpeaking  (page  535)  learned,  the  fecond  the  greateft  artift,  and 

of  the  princeftes  Elizabeth,  Louifa,  and  the  laft  one  of  the  moft  accomplifhed  ladies 
Sophia,  daughters  of  the  queen  of  Bohe-  in  Europe. 
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crown,  .expectant  on  the  death  of  king  William  and  queen  Anne 
without  iffue,  was  fettled  by  flatute  12  &  13W.  III.  c.2.  And  at 
the  fame  time  it  was  enadted,  that  whofoever  fhould  hereafter 
come  to  the  pofieffion  of  the  crown  fhould  join  in  the  commu¬ 
nion  of  the  church  of  England  as  by  law  eflablifhed. 

This  is  the  laft  limitation  of  the  crown  that  has  been  made 
by  parliament :  and  thefe  feveral  adtual  limitations,  from  the  time 
of  Henry  IV  to  the  prefent,  do  clearly  prove  the  power  of  the 
king  and  parliament  to  new-model  or  alter  the  fucceflion.  And 
indeed  it  is  now  again  made  highly  penal  to  difpute  it :  for  by 
the  flatute  6  Ann.  c.  7.  it  is  enadted,  that  if  any  perfon  mali- 
cioufly,  advifedly,  and  di^edlly,  fhall  maintain  by  writing  or 
printing,  that  the  kings  of  this  realm  with  the  authority  of  par¬ 
liament  are  not  able  to  make  laws  to  bind  the  crown  and  the  def- 
cent  thereof,  he  fhall  be  guilty  of  high  treafon  ;  or  if  he  maintains 
the  fame  by  only  preaching,  teaching,  or  advifed  (peaking,  he  fhall 
incur  the  penalties  of  a  praemunire. 

The  princefs  Sophia  dying  before  queen  Anne,  the  inherit¬ 
ance  thus  limited  defcended  on  her  fon  and  heir  king  George  the 
firft ;  and,  having  on  the  death  of  the  queen  taken  effedt  in  his 
perfon,  from  him  it  defcended  to  his  late  majefty  king  George  the 
fecond ;  and  from  him  to  his  grandfon  and  heir,  our  prefent  gra¬ 
cious  fovereign,  king  George  the  third. 

Hence  it  is  eafy  to  colledt,  that  the  title  to  the  crown  is  at 
prefent  hereditary,  though  not  quite  fo  abfolutely  hereditary  as 
formerly;  and  the  common  (lock  or  anceflor,  from  whom  the  def- 
cent  muft  be  derived,  is  alfo  different.  Formerly  the  common 
flock  was  king  Egbert ;  then  William  the  conqueror ;  afterwards 
in  James  the  firfl’s  time  the  two  common  flocks  united,  and  fo 
continued  till  the  vacancy  of  the  throne  in  1688  :  now  it  is  the 
princefs  Sophia,  in  whom  the  inheritance  was  veiled  by  the  new 
king  and  parliament.  Formerly  the  defcent  was  abfolute,  and  the 
crown  went  to  the  next  heir  without  any  reflridlion :  but  now, 
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upon  the  new  fettlement,  the  inheritance  is  conditional ;  being 
limited  to  fuch  heirs  only,  of  the  body  of  the  princefs  Sophia,, 
as  are  protellant  members  of  the  church  of  England,  and  are 
married  to  none  but  proteflants. 

And  in  this  due  medium  confifls,  I  apprehend,  the  true  con- 
ftitutional  notion  of  the  right  of  fucceflion  to  the  imperial  crown 
of  thefe  kingdoms.  The  extremes,  between  which  it  fleers,  are 
each  of  them  equally  deflruClive  of  thofe  ends  for  which  focieties 
were  formed  and  are  kept  on  foot.  Where  the  magiftrate,  upon 
every  fucceflion,  is  eleCled  by  the  people,  and  may  by  the  exprefs 
proviflon  of  the  laws  be  depofed  (if  not  punifhed)  by  his  fubjeCls, 
this  may  found  like  the  perfection  of  liberty,  and  look  well 
enough  when  delineated  on  paper ;  but  in  practice  will  be  ever 
produdtive  of  tumult,  contention,  and  anarchy.  And,  on  the 
other  hand,  divine  indefeaflble  hereditary  right,  when  coupled 
with  the  doCtrinc  of  unlimited  paflive  obedience,  is  furely  of  all 
conftitutions  the  moft  thoroughly  flavifh  and  dreadful.  But  when 
fuch  an  hereditary  right,  as  our  laws  have  created  and  veiled  in 
the  royal  flock,  is  clofely  interwoven  with  thofe  liberties,  which, 
we  have  feen  in  a  former  chapter,  are  equally  the  inheritance  of 
the  fubjeCt ;  this  union  will  form  a  conflitution,  in  theory  the  moll 
beautiful  of  any,  in  praClice  the  moll  approved,  and,  I  trull,  in 
duration  the  moll  permanent.  It  was  the  duty  of  an  expounder 
of  our  laws  to  lay  this  conflitution  before  the  lludent  in  it’s  true 
and  genuine  light  :  it  is  the  duty  of  every  good  Englilhman  to 
underlland,  to  revere,  to  defend  it. 
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Chapter  the  fourth. 


Of  the  KIN  G’s 


royal  FAMILY. 


THE  firft  and  moft  confiderable  branch  of  the  king’s  royal 
family,  regarded  by  the  laws  of  England,  is  the  queen. 

The  queen  of  England  is  either  queen  regent,  queen  confort , 
or  queen  dowager.  The  queen  regent,  regnant,  or  fovereign,  is 
flie  who  holds  the  crown  in  her  own  right •,  as  the  firft  (and  per¬ 
haps  the  fecond)  queen  Mary,  queen  Elizabeth,  and  queen  Anne  ; 
and  fuch  a  one  has  the  fame  powers,  prerogatives,  rights,  digni¬ 
ties,  and  duties,  as  if  the  had  been  a  king.  This  was  obferved 
in  the  entrance  of  the  laft  chapter,  and  is  expreflly  declared  by 
ftatute  1  Mar.  I.  ft.  3.  c.  1.  But  the  queen  confort  is  the  wife  of 
the  reigning  king ;  and  Ihe  by  virtue  of  her  marriage  is  partici¬ 
pant  of  divers  prerogatives  above  other  women  \ 

And,  firft,  fhe  is  a  public  perfon,  exempt  and  diftinCt  from 
the  king ;  and  not,  like  other  married  women,  fo  clofely  con¬ 
nected  as  to  have  loft  all  legal  or  feparate  exiftence  fo  long  as  the 
marriage  continues.  For  the  queen  is  of  ability  to  purchafe  lands, 
and  to  convey  them,  to  make  leafes,  to  grant  copyholds,  and  do 
other  aCts  of  ownerfliip,  without  the  concurrence  of  her  lord  ; 
which  no  other  married  woman  can  dob:  a  privilege  as  old  as  the 

*>  4  Rep.  23. 
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Saxon  aerac.  She  is  alfo  capable  of  taking  a  grant  from  the  king, 
which  no  other  wife  is  from  her  hufband  ;  and  in  this  particular 
fhe  agrees  with  the  Augujla,  or  piijjima  regina  conjux  divi  impera- 
toris  of  the  Roman  laws;  who,  according  to  Juftiniand,  was 
equally  capable  of  making  a  grant  to,  and  receiving  one  from,  the 
emperor.  The  queen  of  England  hath  feparate  courts  and  officers 
diftinft  from  the  king’s,  not  only  in  matters  of  ceremony,  but  even 
of  law  ;  and  her  attorney  and  folicitor  general  are  intitled  to  a 
place  within  the  barof  his  majefty’s  courts,  together  with  the  king’s 
counfel e.  She  may  likewife  fue  and  be  fued  alone,  without  joining 
her  hufband.  She  may  alfo  have  a  feparate  property  in  goods  as 
well  as  lands,  and  has  a  right  to  difpofe  of  them  by  will.  In 
fhort,  fhe  is  in  all  legal  proceedings  looked  upon  as  a  feme  foie,.. 
and  not  as  a  feme  covert;  as  a  fingle,  not  as  a  married  woman f. 
For  which  the  reafon  given  by  fir  Edward  Coke  is  this  :  becaufe 
the  wifdom  of  the  common  law  would  not  have  the  king  (whofe 
continual  care  and  ftudy  is  for  the  public,  and  circa  ardua  regni ) 
to  be  troubled  and  difquieted  on  account  of  his  wife’s  domeffic 
affairs;  and  therefore  it  veils  in.  the  queen  a  power  of  tranfadling 
her  own  concerns,  without  the  intervention  of  the  king,  as  if 
flie  was  an  unmarried  woman.. 


The  queen  hath  alfo  many  exemptions,  and  minute  preroga¬ 
tives.  For  inftance  :  die  pays  no  toll6;  nor  is  fhe  liable  to  any 
amercement  in  any  court h.  But  in  general,  unlefs  where  the  law 
has  expreffly  declared  her  exempted,  fhe  is  upon  the  fame  footing 
with  other  fubjefts  ;  being  to  all  intents  and  purpofes  the  king’s 
fubjeff,  and  not  his  equal  :  in  like  manner  as,  in  the  imperial 
law,  “  Augujla  legibus  foluta  ?ion  ejl  \  ” 


The  queen  hath  alfo  fome  pecuniary  advantages,  which  form 
her  a  diftinft  revenue  :  as,  in  die  firff  place,  fhe  is  intitled  to  an 


Seld.  Jan.  AngL  I.  42. 
Cod .  5.  1 6.  26. 
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antient  perquifite  called  queen-gold  or  auriirn  regime ;  which  is  a 
royal  revenue,  belonging  to  every  queen  confort  during  her  mar¬ 
riage  with  the  king,  and  due  from  every  perfon  who  hath  made 
a  voluntary  offering  or  fine  to  the  king,  amounting  to  ten  marks 
or  upwards,  for  and  in  confideration  of  any  privileges,  grants, 
licences,  pardons,  or  other  matter  of  royal  favour  conferred  upon 
him  by  the  king  :  and  it  is  due  in  the  proportion  of  one  tenth 
part  more,  over  and  above  the  intire  offering  or  fine  made  to  the 
king ;  and  becomes  an  adtual  debt  of  record  to  the  queen’s  ma- 
jefty  by  the  mere  recording  the  fine  k.  As,  if  an  hundred  marks 
of  filver  be  given  to  the  king  for  liberty  to  take  in  mortmain,  or 
to  have  a  fair,  market,  park,  chafe,  or  free  warren  :  there  the 
queen  is  intitled  to  ten  marks  in  filver,  or  (what  was  formerly  an 
equivalent  denomination  )  to  one  mark  in  gold,  by  the  name  of 
queen-gold,  or  durum  regime *:  But  no  fuch  payment  is  due  for 
any  aids  or  fubfidies  granted  to  the  king  in  parliament  or  convo¬ 
cation  ;  nor  for  fines  impofed  by  courts  on  offenders,  againfi:  their 
will ;  nor  for  voluntary  prefents  to  the  king,  without  any  confi¬ 
deration  moving  from  him  to  the  fubjedt  nor  for  any  fale  or 
contract  whereby  the  prefent  revenues  or  poffeflions  of  the  crown, 
are  granted  away  or  diminifhed  m. 

The  revenue  of  our  antient  queens,  before  and  foon  after  the" 
conqueft,  feems  to  have  confided  in  certain  refervations  or  rents 
out  of  the  demefne  lands  of  the  crown,  which  were  exprefily 
appropriated  to  her  majeffy,  diftindt  from  the  king.  It  is  frequent 
in  domefday-book,  after  fpecifying  the  rent  due  to  the  crown,  to 
add  likewife  the  quantity  of  gold  or  other  renders  referved  to  the 
queen".  Thefe  were  frequently  appropriated  to  particular  purpo- 
fes  •,  to  buy  wool  for  her.  majefty’s  life0,  to  purchafe  oyl  for  her 


k  Pryn.  Aur.  Reg.  2.  fueiud.  ut  praepof.tus  manerii  wtnientt  domtna 

1  12  Rep.  21.  4  Inft.  358.  jua  (regina)  in  inaner.  praefeniaret  si  x-viii 

“  Ibid.  Pryn.  6.  Madox,  hift.  exch.  242.  oras  denar .  ut  ejfet  ipfa  laeto  ammo.  Pryn. 
n  Bcdefordfcire .  Maner .  Left  one  redd .  per  Append,  to  slur.  1  eg.  2,  3. 
annum  xxii  lib.  &c  :  ad  opus  reginae  ii  uneias  0  caufc.  coadunandi  lanam  reginae.  Domefd, 
auri.  - - Herefordfcire.  In  Lene,  ccn-  ibid. 
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lamps p,  or  to  furnilh  her  attire  from  head  to  footq,  which  was 
frequently  very  cofily,  as  one  fingle  robe  in  the  fifth  year  of 
Henry  II  flood  the  city  of  London  in  upwards  of  fourfcore 
pounds r.  A  practice  fomewhat  fimilar  to  that  of  the  eaftern 
countries,  where  whole  cities  and  provinces  were  fpecifically  af- 
figned  to  purchafe  particular  parts  of  the  queen’s  apparel s.  And, 
for  a  farther  addition  to  her  income,  this  duty  of  queen-gold  is 
fuppofed  to  have  been  originally  granted ;  thofe  matters  of  grace 
and  favour,  out  of  which  it  arofe,  being  frequently  obtained 
from  the  crown  by  the  powerful  interceflion  of  the  queen.  There 
are  traces  of  it’s  payment,  though  obfcure  ones,  in  the  book  of 
domefday  and  in  the  great  pipe- roll  of  Henry  the  firft*.  In  the 
reign  of  Henry  the  fecond  the  manner  of  collecting  it  appears  to 
have  been  well  underftood,  and  it  forms  a  diftinCt  head  in  the 
antient  dialogue  of  the  exchequer11  written  in  the  time  of  that 
prince,  and  ufually  attributed  to  Gervafe*  of  Tilbury.  From  that 
time  downwards  it  was  regularly  claimed  and  enjoyed  by  all  the 
queen  conforts  of  England  till  the  death  of  HenryVIII ;  though 
after  the  accefiion  of  the  Tudor  family  the  collecting  of  it  feems 
to  have  been  much  negleCted  :  and,  there  being  no  queen  confort 
afterwards  till  the  accefiion  of  James  I,  a  period  of  near  fixty 
years,  it’s  very  nature  and  quantity  became  then  a  matter  of 
doubt :  and,  being  referred  by  the  king  to  the  then  chief  jultices 
and  chief  baron,  their  report  of  it  was  fo  very  unfavorable  w,  that 
queen  Anne  (though  fhe  claimed  it)  yet  never  thought  proper  to 
exaCt  it.  In  1635,  11  Car.  I,  a  time  fertile  of  expedients  for 
railing  money  upon  dormant  precedents  in  our  old  records  (of 


P  Civil  as  Ltindon .  Pro  oleo  ad  lampad .  re- 
ginae.  Mag.  rot.  pip*  temp .  Hen*  1L  ibid. 

'I  Vicecomes  Berke/cire ,  xvi  l.  pro  cappa  re- 
ginae .  (Mag.  rot.  pip.  1 9 — 22  Hen.  II.  ibid.) 
Cinjitas  Lund,  corduhanario  regime  xxs.  Mag. 
Rot.  2  Hen.  II.  Madox  hill.  exch.  419. 

T  Pro  roba  ad  opus  re  ginae,  qua  ter  xx  l.  If 
vis.  viii d.  Mag.  Rot.  5  Hen.  11.  ibid.  250. 

s  Solere  aiunt  barbaros  reges  Per/arum  ae 
Syrorum  —  uxor ib us  c imitates  atiribuere,  hoc 


modo  ;  haec  civitas  mulieri  redimiculum  prae - 
beat,  haec  in  coliian ,  haec  in  critics,  if  c.  Cic. 
in  Ferrem.  lib.  3.  cap.  33. 

!  See  Madox  Difceptat.  epijiolar.j^.  Prvn. 
Aur.  Regin.  Append.  5. 
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which  fhip-money  was  a  fatal  inftance)  the  king,  at  the  petition 
of  his  queen  Henrietta  Maria,  iilued  out  his  writ  for  levying  it ; 
but  afterwards  purchafed  it  of  his  confort  at  the  price  of  ten 
thouland  pounds  finding  it,  perhaps,  too  trifling  and  troublefome 
to  levy.  And  when  afterwards,  at  the  reftoration,  by  the  aboli¬ 
tion  of  the  military  tenures,  and  the  fines  that  were  confequent 
upon  them,  the  little  that  legally  remained  of  this  revenue  was 
reduced  to  almofl:  nothing  at  all,  in  vain  did  Mr  Prynne,  by  a 
treatife  which  does  honour  to  his  abilities  as  a  painful  and  judi¬ 
cious  antiquarian,  endeavour  to  excite  queen  Catherine  to  revive 
this  antiquated  claim. 

Another  antient  perquifite  belonging  to  the  queen  confort,. 
mentioned  by  all  our  old  writers x,  and,  therefore  only,  worthy 
notice,  is  this  :  that  on  the  taking  of  a  whale  on  the  coafts,  which 
is  a  royal  filh,  it  fhall  be  divided  between  the  king  and  queen ;  the 
head  only  being  the  king’s  property,  and  the  tail  of  it  the  queen’s.. 
“  De  Jlurgione  obfervetur,  quod  rex  ilium  habebit  integrum  :  de  ba - 
“  lena  vero  fufficit ,  Ji  rex  habeat  caput,  et  regina  caudam .”  The 
reafon  of  this  whimfical  divilion,  as  afligned  by  our  antient  re¬ 
cords7,  was,  to  furnifli  the  queen’s  wardrobe  with  whalebone. 

But  farther  :  though  the  queen  is  in  all  refpedls  a  fubjedt,. 
yet,  in  point  of  the  fecurity  of  her  life  and  perfon,  fhe  is  put  on 
the  fame  footing  with  the  king.  It  is  equally  treafon  (by  the 
ftatute  25  Edw.  III.)  to  compafs  or  imagine  the  death  of  our  lady 
the  king’s  companion,  as  of  the  king  himfelf :  and  to  violate,  or 
defile,  the  queen  confort,  amounts  to  the  fame  high  crime  j  as 
well  in  the  perfon  committing  the  fadt,  as  in  the  queen  herfelf, 
if  confenting.  A  law  of  Henry  the  eighth  z  made  it  treafon  alfo 
for  any  woman,  who  was  not  a  virgin,  to  marry  the  king  without 
informing  him  thereof :  but  this  law  was  foon  after  repealed  ;  it 
trefpaffing  too  ftrongly,  as  well  on  natural  juftice,  as  female  mo- 

x  Bratton.  7.3.  c.  3.  Britton.  c„  17.  Flet. 

/.  x.  c.  45  IS  46. 


y  Pryn.  Aur.  Reg .  127. 
z  Stat.  33  Hen. VIII.  c.  21. 
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dedy.  If  however  the  queen  be  accufed  of  any  fpecies  of  trea- 
fon,  die  fhall  (whether  confort  or  dowager)  be  tried  by  the  houfe 
of  peers,  as  queen  Ann  Boleyn  was  in  28  Hen. VIII. 

The  hulband  of  a  queen  regnant,  as  prince  George  of  Den¬ 
mark  was  to  queen  Anne,  is  her  fubjedt ;  and  may  be  guilty  of 
high  treafon  againd  her  :  but,  in  the  indance  of  conjugal  fidelity, 
he  is  not  fubjedted  to  the  fame  penal  redridtions.  For  which  the 
reafon  feems  to  be,  that,  if  a  queen  confort  is  unfaithful  to  the 
royal  bed,  this  may  debafe  or  badardize  the  heirs  to  the  crown  ; 
but  no  fuch  danger  can  be  confequent  on  the  infidelity  of  the 
hufband  to  a  queen  regnant. 

A  q^u  e  e  n  dowager  is  the  widow  of  the  king,  and  as  fuch 
enjoys  mod;  of  the  privileges  belonging  to  her  as  queen  confort. 
But  it  is  not  high  treafon  to  confpire  her  death;  or  to  violate  her 
chafiity,  for  the  fame  reafon  as  was  before  alleged,  becaufe  the 
fuccefiion  to  the  crown  is  not  thereby  endangered.  Yet  dill,  pro 
dignitate  rcgali,  no  man  can  marry  a  queen  dowager  without  fpe- 
cial  licence  from  the  king,  on  pain  of  forfeiting  his  lands  and 
goods.  This  fir  Edward  Coke3  tells  us  was  enadted  in  parliament 
in  6  Hen.  VI,  though  the  ftatute  be  not  in  print.  But  die,  though 
an  alien  born,  diall  dill  be  intitled  to  dower  after  the  king’s  de- 
mife,  which  no  other  alien  is b.  A  queen  dowager,  when  mar¬ 
ried  again  to  a  fubjedt,  doth  not  lofe  her  regal  dignity,  as  peerefies 
dowager  do  their  peerage  when  they  marry  commoners.  For  Ka¬ 
therine,  queen  dowager  of  Henry  V,  though  die  married  a  pri¬ 
vate  gentleman,  Owen  ap  Meredith  ap  Theodore,  commonly  called 
Owen  Tudor  ;  yet,  by  the  name  of  Katherine  queen  of  England, 
maintained  an  adtion  againd  the  bidiop  of  Carlifle.  And  fo  the 
queen  dowager  of  Navarre  marrying  with  Edmond,  brother  to 
king  Edward  the  fird,  maintained  an  adtion  of  dower  by  the 
name  of  queen  of  Navarre'. 

a  2  Tnft.  i8.  See  Riley’s  Plac,  Pari. 672.  c  2  Inft.  50. 
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The  prince  of  Wales,  or  heir  apparent  to  the  crown,  and  alfo 
his  royal  confort,  and  the  princefs  royal,  or  elded:  daughter  of  the 
king,  are  likewife  peculiarly  regarded  by  the  laws.  For,  by  da- 
tute  25  Edw.  Ill,  to  compafs  or  confpire  the  death  of  the  former, 
or  to  violate  the  chadity  of  either  of  the  latter,  are  as  much  high 
treafon,  as  to  confpire  the  death  of  the  king,  or  violate  the  chaf- 
tity  of  the  queen.  And  this  upon  the  fame  reafon,  as  was  before 
given;  becaufe  the  prince  of  Wales  is  next  in  fucceflion  to  the 
crown,  and  to  violate  his  wife  might  taint  the  blood  royal  with 
badardy :  and  the  elded  daughter  of  the  king  is  alfo  alone  inhe¬ 
ritable  to  the  crown,  in  failure  of  iflue  male,  and  therefore  more 
refpedfed  by  the  laws  than  any  of  her  younger  fiders  ;  infomuch 
that  upon  this,  united  with  other  (feodal)  principles,  while  out- 
military  tenures  were  in  force,  the  king  might  levy  an  aid  for 
marrying  his  elded  daughter,  and  her  only.  The  heir  apparent 
to  the  crown  is  ufually  made  prince  of  Wales  and  earl  of  Cheder, 
by  fpecial  creation,  and  invediture ;  but,  being  the  king’s  elded 
fon,  he  is  by  inheritance  duke  of  Cornwall,  without  any  new 
creation d. 

The  younger  fons  and  daughters  of  the  king,  who  are  not  in 
the  immediate  line  of  fucceflion,  are  little  farther  regarded  by 
the  laws,  than  to  give  them  precedence  before  all  peers  and  pub¬ 
lic  officers  as  well  ecclefiadical  as  temporal.  This  is  done  by  the 
datute  31  Hen. VIII.  c.  10.  which  enadts  that  no  perfon,  except 
the  king’s  children,  fhall  prefume  to  fit  or  have  place  at  the  fide 
of  the  cloth  of  edate  in  the  parliament  chamber;  and  that  cer¬ 
tain  great  officers  therein  named  fhall  have  precedence  above  all 
dukes,  except  only  fuch  as  fhall  happen  to  be  the  king’s  fon, 
brother,  uncle,  nephew  (which  fir  Edward  Coke'  explains  to 
fignify  grandfon  or  nepos)  or  brother’s  or  Aider’s  fon.  But  under 
the  defeription  of  the  king’s  children  his  grandfons  are  held  to  be 
included,  without  having  recourfe  to  fir  Edward  Coke’s  inter- 

e  4 Inft. 362. 
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pretation  of  nephew :  and  therefore  when  his  late  majefty  created 
his  grandfon,  the  fecond  fon  of  Frederick  prince  of  Wales  de- 
ceafed,  duke  of  Y ork,  and  referred  it  to  the  houfe  of  lords  to 
fettle  his  place  and  precedence,  they  certified f  that  he  ought  to 
have  place  next  to  the  duke  of  Cumberland,  the  king’s  youngeffc 
fon  •,  and  that  he  might  have  a  feat  on  the  left  hand  of  the  cloth 
of  eftate.  But  when,  on  the  acceflion  of  his  prefen  t  majefty, 
thofe  royal  perfonages  ceafed  to  take  place  as  the  children ,  and 
ranked  only  as  the  brother  and  uncle,  of  the  king,  they  alfo  left 
their  feats  on  the  fide  of  the  cloth  of  eftate :  fo  that  when  the 
duke  of  Glocefter,  his  majefly’s  fecond  brother,  took  his  feat  in 
the  houfe  of  peers2,  he  was  placed  on  the  upper  end  of  the  earls’ 
bench  (on  which  the  dukes  ufually  fit)  next  to  his  royal  high- 
nefs  the  duke  of  York.  And  in  1718,  upon  a  queftion  referred 
to  all  the  judges  by  king  George  I,  it  was  refolved  by  the  opi¬ 
nion  of  ten  againft  the  other  two,  that  the  education  and  care  of 
all  the  king’s  grandchildren  while  minors,  and  the  care  and  ap¬ 
probation  of  their  marriages,  when  grown  up,  did  belong  of 
right  to  his  majefty  as  king  of  this  realm,  during  their  father’s 
life  h.  And  this  may  fufiicc  for  the  notice,  taken  by  law,  of  his 
majefiy’s  royal  family. 


f  Lord’s  Journ.  24  Apr.  1760. 
*  Ibid .  10  Jan.  1765. 
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Chapter  the  fifth. 

Of  the  COUNCILS  belonging  to  the  KING. 


THE  third  point  of  view,  in  which  we  are  to  confider  the 
king,  is  with  regard  to  his  councils.  For,  in  order  to  affift 
him  in  the  difcharge  of  his  duties,  the  maintenance  of  his  dig¬ 
nity,  and  the  exertion  of  his  prerogative,  the  law  hath  afligned 
him  a  diverfity  of  councils  to  advife  with. 

1.  The  firft  of  thefe  is  the  high  court  of  parliament,  whereof 
we  have  already  treated  at  large. 

2.  Secondly,  the  peers  of  the  realm  are  by  their  birth  he¬ 
reditary  counfellors  of  the  crown,  and  may  be  called  together  by 
the  king  to  impart  their  advice  in  all  matters  of  importance  to 
the  realm,  either  in  time  of  parliament,  or,  which  hath  been 
their  principal  ufe,  when  there  is  no  parliament  in  being3.  Ac¬ 
cordingly  Bra£lonb,  fpeaking  of  the  nobility  of  his  time,  fays 
they  might  properly  be  called  “  cojifules,  a  confulendo ;  reges  enitn 
“  tales  Jibi  officiant  ad  confulendum.”  And  in  our  law  books'  it  is 
laid  down,  that  peers  are  created  for  two  reafons  ;  1.  Ad  confulen¬ 
dum  t  2.  Ad  defendendum  regem:  for  which  reafons  the  law  gives 
them  certain  great  and  high  privileges ;  fuch  as  freedom  from 
arrefts,  &c,  even  when  no  parliament  is  fitting :  becaufe  the  law 
intends,  that  they  are  always  aflifting  the  king  with  their  counfel 
for  the  commonwealth  or  keeping  the  realm  in  fafety  by  their 
prowefs  and  valour. 

a  Co.  Litt.  1  :o.  c7Rep.34.  pRep^.  j2Rep.96. 
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Instances  of  conventions  of  the  peers,  to  advife  the  king, 
have  been  in  former  times  very  frequent ;  though  now  fallen  into 
difufe,  by  reafon  of  the  more  regular  meetings  of  parliament. 
Sir  Edward  Coked  gives  us  an  extradt  of  a  record,  5  Hen. IV, 
concerning  an  exchange  of  lands  between  the  king  and  the  earl 
of  Northumberland,  wherein  the  value  of  each  was  agreed  to  be 
fettled  by  advice  of  parliament  (if  any  fhould  be  called  before  the 
feaft  of  St  Lucia)  or  otherwife  by  advice  of  the  grand  council  (of 
peers)  which  the  king  promifes  to  aflemble  before  the  faid  feaft, 
in  cafe  no  parliament  Ihall  be  called.  Many  other  inftances  of 
this  kind  of  meeting  are  to  be  found  under  our  antient  kings  : 
though  the  formal  method  of  convoking  them  had  been  fo  long 
left  off,  that  when  king  Charles  I  in  1640  iffued  out  writs  under 
the  great  feal  to  call  a  great  council  of  all  the  peers  of  England 
to  meet  and  attend  his  majefty  at  York,  previous  to  the  meeting 
of  the  long  parliament,  the  earl  of  Clarendon'  mentions  it.  as  a 
new  invention,  not  before  heard  of ;  that  is,  as  he  explains  him- 
felf,  fo  old,  that  it  had  not  been  practiced  in  fome  hundreds  of 
years.  But,  though  there  had  not  fo  long  before  been  an  inftance, 
nor  has  there  been  any  lince,  of  aflembling  them  in  fo  lolemn  a 
manner,  yet,  in  cafes  of  emergency,  our  princes  have  at  feveral 
times  thought  proper  to  call  for  and  confult  as  many  of  the  no¬ 
bility  as  could  ealily  be  got  together  :  as  was  particularly  the  cafe 
with  king  James  the  fecond,  after  the  landing  of  the  prince  of 
Orange ;  and  with  the  prince  of  Orange  himfelf,  before  he  called 
that  convention  parliament,  which  afterwards  called  him  to  the 
throne. 

Besides  this  general  meeting,  it  is  ufually  looked  upon  to 
be  the  right  of  each  particular  peer  of  the  realm,  to  demand  an 
audience  of  the  king,  and  to  lay  before  him,  with  decency  and 
refpedt,  fuch  matters  as  he  fhall  judge  of  importance  to  the  pub-' 
lie  weal.  And  therefore,  in  the  reign  of  Edward  II,  it  was  made 
an  article  of  impeachment  in  parliament  againft  the  two  Hugh 

*  I  Infl.  1 10.  e  Hift.  b.  2. 
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Spencers,  father  and  fon,  for  which  they  were  banirtied  the  king¬ 
dom,  “  that  they  by  their  evil  covin  would  not  fuffer  the  great  men 
“  of  the  realm,  the  king’s  good  counfellors,  to  fpeak  with  the 
“  king,  or  to  come  near  him ;  but  only  in  the  prefence  and  hear- 
“  ing  of  the  faid  Hugh  the  father  and  Hugh  the  fon,  or  one  of 
**  them,  and  at  their  will,  and  according  to  fuch  things  as  plea- 
“  fed  them f.” 

3.  A  third  council  belonging  to  the  king,  are,. according  to 
fir  Edward  Coke6,  his  judges  of  the  courts  of  law,  for  law  mat¬ 
ters.  And  this  appears  frequently  in  our  ftatutes,  particularly 
14  Edw.  III.  c.  5.  and  in  other  books  of  law.  So  that  when  the 
king’s  council  is  mentioned  generally,  it  mult  be  defined,  parti¬ 
cularized,  and  underftood,  Jecundum  JubjeSlam  materiam ;  and,  if 
the  fubjedt  be  of  a  legal  nature,  then  by  the-  king’s  council  is 
underftood  his  council  for  matters  of  law;  namely,  his  judges. 
Therefore  when  by  ftatute  16  Rie.  II.  c.  5.  it  was  made  a  high 
offence  to  import  into  this  kingdom  any  papal  bulles,  or  other 
proceffes  from  Rome;  and  it  was  enadted,  that  the  offenders 
fhould  be  attached  by  their  bodies,  and  brought  before  the  king 
and  his  council  to  anfwcr.  for  fuch  offence ;  here,  by  the  expref- 
fion  of  king’s  council,  were  underftood  the  king’s  judges  of  his 
courts  of  juftice,  the  fubjedt  matter  being  legal:  this  being  the 
general  way  of  interpreting  the  word,  council b. 

4.  But  the  principal  council  belonging  to  the  king  is  his 
privy  council,  which  is  generally  called,  by  way  of  eminence, 
the  council.  And  this,  according  to  fir  Edward  Coke’s  defeription 
of  it  *,  is  a  noble,  honorable,  and  reverend  affembly,  of  the  king 
and  fuch  as  he  wills  to  be  of  his  privy  council,  in  the  king’s  court 
or  palace.  The  king’s  will  is  the  foie  conftituent  of  a  privy  couc- 
fellor  ;  and  this  alfo  regulates  their  number,  which  of  antient 
time  was  twelve  or  thereabouts.  Afterwards  it  increafed  to  fo 
large  a  number,  that  it  was  found  inconvenient  for  fecrely  and 

f  4  Inft.  53.  h  3  Inft.  125, 
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difpatch  ;  and  therefore  king  Charles  the  fecond  in  1679  limited 
it  to  thirty  :  whereof  fifteen  were  to  be  the  principal  officers  of 
ftate,  and  thofe  to  be  counfellors,  virtute  officii ;  and  the  other 
fifteen  were  compofed  of  ten  lords  and  five  commoners  of  the 
king’s  choolingk.  But  fince  that  time  the  number  has  been  much 
augmented,  and  now  continues  indefinite.  At  the  fame  time  alfo, 
the  antient  office  of  lord  prefident  of  the  council  was  revived  in 
the  perfon  of  Anthony  earl  of  Shaftsbury ;  an  officer,  that  by  the 
ftatute  of  3 1  Hen. VIII.  c.  10.  has  precedence  next  after  die  lord 
chancellor  and  lord  treafurer. 

Privy  counfellors  are  made  by  the  king’s  nomination,  without 
either  patent  or  grant ;  and,  on  taking  the  neceffary  oaths,  they 
become  immediately  privy  counfellors  during  the  life  of  the  king 
that  choofes  them,  but  fubjedt  to  removal  at  his  diferetion. 

The  duty  of  a  privy  counfellor  appears  from  the  oath  of  office1, 
which  confifts  of  feven  articles  :  1.  To  advife  the  king  according 
to  the  bell  of  his  cunning  and  diferetion.  2.  To  advife  for  the 
king’s  honour  and  good  of  the  public,  without  partiality  through 
affetftion,  love,  meed,  doubt,  or  dread.  3.  To  keep  the  king’s 
counfel  fecret.  4.  To  avoid  corruption.  5.  To  help  and  ftrengthen 
the  execution  of  what  lhall  be  there  refolved.  6.  To  withftand 
all  perfons  who  would  attempt  the  contrary.  And,  laftly,  in  ge¬ 
neral,  7.  To  obferve,  keep,  and  do  all  that  a  good  and  true 
counfellor  ought  to  do  to  his  fovereign  lord. 

The  power  of  the  privy  council  is  to  enquire  into  all  offences 
againft  the  government,  and  to  commit  the  offenders  to  fafe  cuf- 
tody,  in  order  to  take  their  trial  in  fome  of  the  courts  of  law.  But 
their  jurifdidlion  herein  is  only  to  enquire,  and  not' to  punilh : 
and  the  perfons  committed  by  them  are  entitled  to  their  habeas 
corpus  by  ftatute  16  Car.  I.  c.  10.  as  much  as  if  committed  by  an 
ordinary  juftice  of  the  peace.  And,  by  the  lame  ftatute,  the  court 
of  ftarchamber,  and  the  court  of  requefts,  both  of  which  con- 
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fitted  of  privy  counfellors,  were  diflolved ;  and  it  was  declared 
illegal  for  them  to  take  cognizance  of  any  matter  of  property, 
belonging  to  the  fubjedts  of  this  kingdom.  But,  in  plantation  or 
admiralty  caufes,  which  arife  out  of  the  jurifdidtion  of  this  king¬ 
dom;  and  in  matters  of  lunacy  and  idiocy  m,  being  a  fpecial  flower 
of  the  prerogative;  with  regard  to  thefe,  although  they  may  e- 
ventually  involve  queftions  of  extenfive  property,  the  privy  coun¬ 
cil  continues  to  have  cognizance,  being  the  court  of  appeal  in 
fuch  caufes  :  or,  rather,  the  appeal  lies  to  the  king’s  majefly 
himfelf  in  council.  Whenever  alfo  a  queftion  arifes  between  two 
provinces  in  America  or  elfewhere,  as  concerning  the  extent  of 
their  charters  and  the  like,  the  king  in  his  council  exercifes  ori¬ 
ginal  jurifdidtion  therein,  upon  the  principles  of  feodal  fovereign- 
ty.  And  fo  likewife  when  any  perfon  claims  an  ifland  or  a  pro¬ 
vince,  in  the  nature  of  a  feodal  principality,  by  grant  from  the 
king  or  his  anceftors,  the  determination  of  that  right  belongs  to 
his  majefty  in  council :  as  was  the  cafe  of  the  earl  of  Derby  with 
regard  to  the  ifle  of  Man  in  the  reign  of  queen  Elizabeth,  and 
of  the  earl  of  Cardigan  and  others,  as  reprefentatives  of  the  duke 
of  Montague,  with  relation  to  the  ifland  of  St  Vincent  in  1764. 
But  from  all  the  dominions  of  the  crown,  excepting  Great  Bri¬ 
tain  and  Ireland,  an  appellate  jurifdidtion  (in  the  laft  refort)  is 
vetted  in  the  fame  tribunal ;  which  ufually  exercifes  it’s  judicial 
authority  in  a  committee  of  the  whole  privy  council,  who  hear 
the  allegations  and  proofs,  and  make  their  report  to  his  majefty 
in  council,  by  whom  the  judgment  is  finally  given. 

A  s  to  the  qualifications  of  members  to  fit  at  this  board  :  any- 
natural  born  fubjedt  of  England  is  capable  of  being  a  member  of 
the  privy  council ;  taking  the  proper  oaths  for  fecurity  of  the  go¬ 
vernment,  and  the  teft  for  fecurity  of  the  church.  But,  in  order 
to  prevent  any  perfons  under  foreign  attachments  from  infinua- 
ting  themfelves  into  this  important  truft,  as  happened  in  the  reign, 
of  king  William  in  many  inftances,  it  is  enadted  by  the  adt  of  fet- 
tlement n,  that  no  perfon  born  out  of  the  dominions  of  the  crowns 
m  3  P.  Wm\  IQS.  »  Stat.  1 2  &  13 Will.  III.  c.  2. 
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of  England,  unlefs  born  of  Englifli  parents,  even  though  natura¬ 
lized  by  parliament,  fhall  be  capable  of  being  of  the  privy  council. 

The  privileges  of  privy  counfellors,  as  fuch,  confift  princi¬ 
pally  in  the  lecurity  which  the  law  has  given  them  againft  at¬ 
tempts  and  confpiracies  to  deftroy  their  lives.  For,  by  ftatute 
3  Hen. VII.  c.  14.  if  any  of  the  king’s  fervants,  of  his  houfhold, 
confpire  or  imagine  to  take  away  the  life  of  a  privy  counfellor,  it 
is  felony,  though  nothing  .be  done  upon  it.  And  the  reafon  of 
making  this  ftatute,  fir  Edward  Coke°  tells  us,  was  becaufe  fuch 
fervants  have  greater  and  readier  means,  either  by  night  or  by 
day,  to  deftroy  luch  as  be  of  great  authority,  and  near  about  the 
king:  and  fuch  a  conlpiracy  was,  juft  before  this  parliament,  made 
by  fome  of  king  Henry  the  feventh’s  hou/hold  fervants,  and  great 
mifchief  was  like  to  have  enfued  thereupon.  This  extends  only 
to  the  king’s  menial  fervants.  But  the  ftatute  9  Ann.  c.  16.  goes 
farther,  and  enadts,  that  any  perfons  that  fhall  unlawfully  attempt 
to  kill,  or  fhall  unlawfully  aflault,  and  ftrike,  or  wound,  any  privy 
counfellor  in  the  execution  of  his  office,  fhall  be  felons,  and  fuller 
death  as  fuch.  This  ftatute  was  made  upon  the  daring  attempt* 
of  the  fteur  Guifcard,  who  ftabbed  Mr  Harley,  afterwards  earl 
of  Oxford,  with  a  penknife,  when  under  examination  for  high 
crimes  in  a  committee  of  the  privy  council. 

The  dijfolution  of  the  privy  council  depends  upon  the  king’s 
pleafure ;  and  he  may,  whenever  he  thinks  proper,  difcharge  any 
particular  member,  or  the  whole  of  it,  and  appoint  another.  By 
the  common  law  alfo  it  was  diffolved  ipfo  fadlo  by  the  king’s  de- 
mife;  as  deriving  all  it’s  authority  from  him.  But  now,  to  pre¬ 
vent  the  inconveniences  of  having  no  council  in  being  at  the  ac- 
ceffion  of  a  new  prince,  it  is  enadted  by  ftatute  6  Ann.  c.  7.  that 
the  privy  council  ftiall  continue  for  fix  months  after  the  demife 
of  the  crown,  unlefs  fooner  determined  by  the  fiicceftor. 
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Chapter  the  sixth. 


Of  the  KING’s  DUTIES. 


I  Proceed  next  to  the  duties,  incumbent  on  the  king  by  our 
conftitution  ;  in  confideration  of  which  duties  his  dignity  and 
prerogative  are  eftablifhed  by  the  laws  of  the  land  :  it  being  a 
maxim  in  the  law,  that  protection  and  fubjedtion  are  reciprocal*. 
And  thefe  reciprocal  duties  are  what,  I  apprehend,  were  meant 
by  the  convention  in  1688,  when  they  declared  that  king  James 
had  broken  the  original  contract  between  king  and  people.  But 
however,  as  the  terms  of  that  original  contract  were  in  fome 
meafure  difputed,  being  alleged  to  exift  principally  in  theory,  and 
to  be  only  deducible  by  reafon  and  the  rules  of  natural  law ;  in 
which  deduction  different  underftandings  might  very  confiderably 
differ  j  it  was,  after  the  revolution,  judged  proper  to  declare  thefe 
duties  expreftly,  and  to  reduce  that  contract  to  a  plain  certainty. 
So  that,  whatever  doubts  might  be  formerly  raifed  by  weak  and 
fcrupulous  minds  about  the  exiftence  of  fuch  an  original  contraCt, 
they  muff  now  entirely  ceafe  ;  efpecially  with  regard  to  every 
prince,  who  hath  reigned  fince  the  year  1688. 

The  principal  duty  of  the  king  is,  to  govern  his  people  ac¬ 
cording  to  law.  Nec  regibus  infinite  aut  libera  potefias,  was  the 
conftitution  of  our  German  anceftors  on  the  continentb.  And  this 
is  not  only  confonant  to  the  principles  of  nature,  of  liberty,  of 
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reafon,  and  of  fociety,  but  has  always  been  efteemed  an  exprefs 
part  of  the  common  law  of  England,  even  when  prerogative  was 
at  the  highert.  “The  king,”  faith  Bradlonc,  who  wrote  under 
Henry  III,  “  ought  not  to  be  lubjeit  to  man,  but  to  God,  and  to 
“  the  law ;  for  the  law  maketh  the  king.  Let  the  king  therefore 
“  render  to  the  law,  what  the  law  has  inverted  in  him  with  re- 
“  gard  to  others ;  dominion,  and  power  :  for  he  is  not  truly  king, 
“  where  will  and  pleafure  rules,  and  not  the  law.”  And  againd 
“  the  king  alfo  hath  a  fuperior,  namely  God,  and  alfo  the  law, 
“  by  which  he  was  made  a  king.”  Thus  Braiton  :  and  Fortefcue 
alfo  %  having  firft  well  diftinguifhed  between  a  monarchy  abfo- 
lutely  and  del'potically  regal,  which  is  introduced  by  conqueft  and 
violence,  and  a  political  or  civil  monarchy,  which  arifes  from 
mutual  confent ;  (of  which  lart  lpecies  he  aflerts  the  government 
of  England  to  be)  immediately  lays  it  down  as  a  principle,  that 
“  the  king  of  England  muft  rule  his  people  according  to  the  de- 
“  crees  of  the  laws  thereof:  infomuch  that  he  is  bound  by  an 
“  oath  at  his  coronation  to  the  obfervance  and  keeping  of  his  own 
“  laws.”  But,  to  obviate  all  doubts  and  difficulties  concerning 
this  matter,  it  is  exprefily  declared  by  rtatute  12  &  1 3W.III.  c.2. 
that  “  the  laws  of  England  are  the  birthright  of  the  people  there- 
“  of ;  and  all  the  kings  and  queens  who  (hall  afcend  the  throne 
“of  this  realm  ought  to  adminirter  the  government  of  the  fame 
“  according  to  the  faid  laws  •,  and  all  their  officers  and  minifters 
“ought  to  ferve  them  refpedtively  according  to  the  fame:  and 
“  therefore  all  the  laws  and  rtatutes  of  this  realm,  for  fecuring 
“  the  eftablithed  religion,  and  the  rights  and  liberties  of  the  people 
“  thereof,  and  all  other  laws  and  rtatutes  of  the  fame  now  in  force, 
“  are  by  his  majerty,  by  and  with  the  advice  and  confent  of  the 
“  lords  fpiritual  and  temporal  and  commons,  and  by  authority  of 
“  the  fame,  ratified  and  confirmed  accordingly.” 

A  n  d,.  as  to  the  terms  of  the  original  contrail  between  king 
and  people,  thefe  I  apprehend  to  be  now  couched  in  the  corona- 
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tion  oath,  which  by  the  ftatute  i  W.  6c  M.  ft.  r.  c.  6.  is  to  be 
adminiftred  to  every  king  and  queen,  who  fhall  fucceed  to  the 
imperial  crown  of  thefe  realms,  by  one  of  the  archbifhops  or 
bifhops  of  the  realm,  in  the  prefence  of  all  the  people ;  who  on 
their  parts  do  reciprocally  take  the  oath  of  allegiance  to  the  crown. 
This  coronation  oath  is  conceived  in  the  following  terms : 

**  The  archbifhop  or  bfoop  foal l  fay ,  Will  you  folemnly  promife 
<e  and  fwear  to  govern  the  people  of  this  kingdom  of  England, 
“  and  the  dominions  thereto  belonging,  according  to  the  ftatutes 
**  in  parliament  agreed  on,  and  the  laws  and  cuftoms  of  the  fame  ? 
“  The  king  or  queen  foall  fay,  I  folemnly  promife  fo  to  do. 

“  Archbifoop  or  bifoop.  Will  you  to  your  power  caufe  law  and 
“juftice,  in  mercy,  to  be  executed  in  all  your  judgments?  — 
“  King  or  queen.  I  will. 

“  Archbifoop  or  b'foop.  Will  you  to  the  utmoft  of  your  power 
“  maintain  the  laws  of  God,  the  true  profeftion  of  the  gofpel, 
“  and  the  proteftant  reformed  religion  eftablifhed  by  the  law  ? 
“  And  will  you  preferve  unto  the  bifhops  and  clergy  of  this  realm, 
“  and  to  the  churches  committed  to  their  charge,  all  fuch  rights 
“  and  privileges  as  by  law  do  or  fhall  appertain  unto  them,  or 
**  any  of  them  ?  —  King  or  queen.  All  this  I  promife  to  do. 

“  After  this  the  king  or  queen ,  laying  his  or  her  hand  upon  the 
“  holy  gofpels,  foall  fay.  The  things  which  I  have  here  before  pro- 
“  mifed  I  will  perform  and  keep  :  fo  help  me  God.  And  then 
(t  foall  kifs  the  book.” 

This  is  the  form  of  the  coronation  oath,  as  it  is  now  pre¬ 
ferred  by  our  laws  :  the  principal  articles  of  which  appear  to  be 
at  leaft  as  antient  as  the  mirror  of  jufticesf,  and  even  as  the  time 
of  Bradton E :  but  the  wording  of  it  was  changed  at  the  revolu¬ 
tion,  becaufe  (as  the  ftatute  alleges)  the  oath  itfelf  had  been 
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framed  in  doubtful  words  and  expreflions,  with  relation  to  antient 
laws  and  conftitutions  at  this  time  unknown h.  However,  in  what 
form  foever  it  be  conceived,  this  is  moft  indifputably  a  funda¬ 
mental  and  original  exprefs  contract ;  though  doubtlefs  the  duty 
of  protection  is  impliedly  as  much  incumbent  on  the  fovereign 
before  coronation  as  after  :  in  the  fame  manner  as  allegiance  to 
the  king  becomes  the  duty  of  the  fubjedt  immediately  on  the 
defcent  of  the  crown,  before  he  has  taken  the  oath  of  allegiance, 
or  whether  he  ever  takes  it  at  all.  This  reciprocal  duty  of  the 
fubjedt  will  be  confidered  in  it’s  proper  place.  At  prefent  we  are 
only  to  obferve,  that  in  the  king’s  part  of  this  original  contract 
are  exprefled  all  the  duties  that  a  monarch  can  owe  to  his  people  j 
viz.  to  govern  according  to  law  :  to  execute  judgment  in  mercy: 
and  to  maintain  the  eftablifhed  religion.  And,  with  refpedt  to 
the  latter  of  thefe  three  branches,  we  may  farther  remark,  that 
by  the  a<ft  of  union,  5Ann.  c.8.  two  preceding  flatutes  are  recited 
and  confirmed  ;  the  one  of  the  parliament  of  Scotland,  the  other 
of  the  parliament  of  England  :  which  enaCt ;  the  former,  that 
every  king  at  his  acceflion  fhall  take  and  fubfcribe  an  oath,  to 
preferve  the  protelfant  religion  and  prelbyterian  church  govern¬ 
ment  in  Scotland ;  the  latter,  that  at  his  coronation  he  Avail  take 
and  fubfcribe  a  fimilar  oath,  to  preferve  the  fettlement  of  the 
church  of  England  within  England,  Ireland,  Wales,  and  Ber¬ 
wick,  and  the  territories  thereunto  belonging. 

h  In  the  old  folio  abridgment  of  the  da-  et  lez  droitez  difpergez  dilapidez  cu  perduz  de 
tutes,  printed  by  Lettou  and  Machlinia  in  la  corcne  a  foun  poiair  neappeller  en  launcien 
the  reign  of  Edward  IV,  (penes  me)  there  is  ejiate ,  et  quil  gardera  le  peas  de  feynt  efglife  et 
preferved  a  copy  of  the  old  coronation  oath ;  al  ckrgie  et  al people  de  hen  aeccrde ,  ct  quit face 
which,  as  the  .booh  is  extremely  fcarce,  I  fat  re  en  toutez  fez  jugementez  cnxsel  et  droit 
will  here  tranferibe.  Ceo  eft  le  ferement  que  juftice  cue  difcrecicn  et  mifericcrdc,  et  quil  grann¬ 
ie  roy  jurre  a  foun  corone7nent  :  que  il  gardera  tera  a  tenure  lez  leyes  et  cujfumez  dit  roialmc ,  et 
et  meintenera  lez  droitez  et  lez  franebifez  de  a  foun  poiair  lez  face  garde r  et  ajfermcr  que 
fynt  efglife  grauntez  aunchnment  dez  droitez  lez  gentez  du  people  avent  faitez  et  eftiez ,  et  les 
toys  ebriftiens  dEngletere,  et  quil  gardera  toutez  tnafaeys  leyz  et  cuftumes  de  tout  ouftera,  et  ferme 
fez  terrez  honour  es  et  dignitees  droit  urelx  et  peas  et  eft  ah  lie  al  people  de  foun  roialme  en  ceo 
franks  del  cor  on  du  roialmc  d  Lngletere  en  tout  garde  efgardera  a  foun  poiair  :  come  Dieu  lay 
maner  dentierte  fanz  null  manor  damenufement ,  aide.  Tit.  facr amentum  regis .  fol.  m.  ij . 
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Chapter  the  seventh. 

Of  the  KING’S  PREROGATIVE. 


IT  was  obferved  in  a  former  chapter  %  that  one  of  the  princi¬ 
pal  bulwarks  of  civil  liberty,  or  (in  other  words)  of  the  Bri- 
tifh  conftitution,  was  the  limitation  of  the  king’s  prerogative  by 
bounds  fo  certain  and  notorious,  that  it  is  impodible  he  fhould 
ever  exceed  them,  without  the  confent  of  the  people,  on  the  one 
hand;  or  without,  on  the  other,  a  violation  of  that  original  con¬ 
trail,  which  in  all  fcates  impliedly,  and  in  ours  mod  expredly, 
fubdds  between  the  prince  and  the  fubjedl.  It  will  now  be  our 
bufinefs  to  confider  this  prerogative  minutely;  to  demondrate  it’s 
neceflity  in  general ;  and  to  mark  out  in  the  mod  important  in¬ 
dances  it’s  particular  extent  and  redriilions ;  from  which  conlider- 
ations  this  conclufion  will  evidently  follow,  that  the  powers  which 
are  veded  in  the  crown  by  the  laws  of  England,  are  necelfary  for 
the  fupport  of  fociety.;  and  do  not  intrench  any  farther  on  our  na¬ 
tural  liberties,  than  is  expedient  for  the  maintenance  of  our  civil. 

There  cannot  be  a  dronger  proof  of  that  genuine  freedom, 
which  is  the  boad  of  this  age  and  country,  than  the  power  of 
difcufling  and  examining,  with  decency  and  refpedt,  the  limits  of 
the  king’s  prerogative.  A  topic,  that  in  lome  former  ages  was 
thought  too  delicate  and  facred  to  be  profaned  by  the  pen  of  a 
fubjedl.  It  was  ranked  among  the  arcana  imperii ;  and,  like  the 
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myfteries  of  the  bona  dea ,  was  not  fuffered  to  be  pried  into  by  any 
but  fuch  as  were  initiated  in  it’s  fervice :  becaufe  perhaps  the  exer¬ 
tion  of  the  one,  like  the  folemnitics  of  the  other,  would  not  bear 
the  infpe&ion  of  a  rational  and  fober  enquiry.  The  glorious  queen 
Elizabeth  herfelf  made  no  fcruple  to  diredt  her  parliaments  toab- 
ftain  from  difcourfing  of  matters  of  ftateb;  and  it  was  the  conftant 
language  of  this  favorite  princefs  and  her  minifters,  that  even  that 
auguft  aflembly  “ought  not  to  deal,  to  judge,  or  to  meddle,  with 
“  her  majefty’s  prerogative  royaT.”  And  her  fucceflor,  king  James 
the  firft,  who  had  imbibed  high  notions  of  the  divinity  of  regal 
fway,  more  than  once  laid  it  down  in  his  fpeeches,  that  “  as  it  is 
“  atheifm  and  blafphemy  in  a  creature  to  difpute  what  the  deity 
“  may  do,  fo  it  is  prefumption  and  fedition  in  a  fubjedt  to  difpute 
“  what  a  king  may  do  in  the  height  of  his  power  :  good  chrif- 
“  tians,  he  adds,  will  be  content  with  God’s  will,  revealed  in  his 
“  word ;  and  good  fubjedts  will  reft  in  the  king’s  will,  revealed 
“  in  his  law d.” 

But,  whatever  might  be  the  fentiments  of  fome  of  our  pri/i- 
ces,  this  was  never  the  language  of  our  antient  conftitution  and 
laws.  The  limitation  of  the  regal  authority  was  a  firft  and  eflen- 
tial  principle  in  all  the  Gothic  fyftems  of  government  eftabliflied 
in  Europe;  though  gradually  driven  out  and  overborne,  by  violence 
and  chicane,  in  moft  of  the  kingdoms  on  the  continent.  We  have 
feen,  in  the  preceding  chapter,  the  fentiments  of  Bradton  and  For- 
tefcue,  at  the  diftance  of  two  centuries  from  each  other.  And  fir 
Henry  Finch,  under  Charles  the  firft,  after  the  lapfe  of  two  cen¬ 
turies  more,  though  he  lays  down  the  law  of  prerogative  in  very 
ftrong  and  emphatical  terms,  yet  qualifies  it  with  a  general  re- 
ftridtion,  in  regard  to  the  liberties  of  the  people.  “  The  king 
“  hath  a  prerogative  in  all  things,  that  are  not  injurious  to  the 
“  fubjedt ;  for  in  them  all  it  muft  be  remembered,  that  the  king’s 
“  prerogative  ftretcheth  not  to  the  doing  of  any  wrong e.”  Nihil 


b  Dewes.  479. 
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enim  aliud  potejl  rex,  nifi  id  folum  quod  de  jure  potejl f.  And  here 
it  may  be  fome  fatisfadtion  to  remark,  how  widely  the  civil  law 
differs  from  our  own,  with  regard  to  the  authority  of  the  laws 
over  the  prince,  or  (as  a  civilian  would  rather  have  expreffed  it) 
the  authority  of  the  prince  over  the  laws.  It  is  a  maxim  of  the 
Englifh  law,  as  we  have  feen  from  Bradton,  that  “  rex  debet  ejfe 
“ Jub  lege ,  quia  lex  facit  regem  the  imperial  law  will  tell  us, 
that  “in  omnibus,  imperatoris  excipitur for  tuna ;  cui  ipf as  leges  Deus 
“ fubjedt B.”  We  lhall  not  long  heftate  to  which  of  them  to  give 
the  preference,  as  moft  conducive  to  thofe  ends  for  which  focie- 
ties  were  framed,  and  are  kept  together ;  efpecially  as  the  Roman 
lawyers  themfelves_feem  to  be  fenfible  of  the  unreafonablenefs  of 
their  own  conftitution.  “  Decet  tamen  priucipem,"  fays  Paulus,. 
“fervare  leges,  quibus  ipfe  folutus  ejlh.”  This  is  at  once  laying 
down  the  principle  of  defpotic  power,  and  at  the  fame  time  ac- 
knowleging  it’s  abfurdity. 

B  Y  the  word  prerogative  we  ufually  underffand  that  fpecial 
pre-eminence,  which  the  king  hath,  over  and  above  all  other 
perfons,  and  out  of  the  ordinary  courfe  of  the  common  law,  in 
right  of  his  regal  dignity.  It  fignifies,  in  it’s  etymology,  (from 
prae  and  rogo )  fomething  that  is  required  or  demanded  before,  or 
in  preference  to,  all  others.  And  hence  it  follows,  that  it  muff  be 
in  it’s  nature  lingular  and  eccentrical;  that  it  can  only  be  applied 
to  thofe  rights  and  capacities  which  the  king  enjoys  alone,  in 
contradiftindtion  to  others,  and  not  to  thofe  which  he  enjoys  in. 
common  with  any  of  his  fubjedts  :  for  if  once  any  one  preroga¬ 
tive  of  the  crown  could  be  held  in  common  with  the  fubjedt,  it 
would  ceafe  to  be  prerogative  any  longer.  And  therefore  Finch 1 
lays  it  down  as  a  maxim,  that  the  prerogative  is  that  law  in  cafe 
of  the  king,  which  is  law  in  no  cafe  of  the  fubjedt. 

Prerogatives  are  either  direB  or  incidental.  The  direB 
are  fuch  pofitive  fubftantial  parts  of  the  royal  charadter  and  au- 


f  Brafton.  1.  3.  tr.  1.  c.  9. 
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thority,  as  are  rooted  in  and  fpring  from  the  king’s  political  per- 
fon,  confidered  merely  by  itfelf,  without  reference  to  any  other 
extrinfic  circumftance  ;  as,  the  right  of  fending  embaffadors,  of 
creating  peers,  and  of  making  war  or  peace.  But  fuch  preroga¬ 
tives  as  are  incidental  bear  always  a  relation  to  fomething  elfe, 
diitindt  from  the  king’s  perfon  ;  and  are  indeed  only  exceptions, 
in  favour  of  the  crown,  to  thofe  general  rules  that  are  eftabliffled 
for  the  reft  of  the  community  :  fuch  as,  that  no  cofts  fhall  be 
recovered  againft  the  king ;  that  the  king  can  never  be  a  joint- 
tenant  ;  and  that  his  debt  fhall  be  preferred  before  a  debt  to  any 
of  his  fubjedts.  Thefe,  and  an  infinite  number  of  other  inflan- 
ces,  will  better  be  underftood,  when  we  come  regularly  to  con- 
fider  the  rules  themfelves,  to  which  thefe  incidental  prerogatives 
are  exceptions.  And  therefore  we  will  at  prefent  only  dwell  upon 
the  king’s  fubflantive  or  diredt  prerogatives. 

These  fubflantive  or  diredt  prerogatives  may  again  be  divided 
into  three  kinds  :  being  fuch  as  regard,  firfl,  the  king’s  royal 
char  aft  cr ;  fecondly,  his  royal  authority  and,  laftly,  his  royal  in¬ 
come.  Thefe  are  necelfary,  to  fecure  reverence  to  his  perfon,  obe¬ 
dience  to  his  commands,  and  an  affluent  fupply  for  the  ordinary 
expenfes  of  government;  without  all  of  which  it  is  impoffible  to 
maintain  the  executive  power  in  due  independence  and  vigour. 
Yet,  in  every  branch  of  this  large  and  extenfive  dominion,  our 
free  conflitution  has  interpofed  fuch  feafonable  checks  and  reflec¬ 
tions,  as  may  curb  it  from  trampling  on  thofe  liberties,  which  it 
was  meant  to  fecure  and  eftablifh.  The  enormous  weight  of  pre¬ 
rogative  (if  left  to  itfelf,  as  in  arbitrary  government  it  is)  fpreads 
havoc  and  deflrudlion  among  all  the  inferior  movements  :  but, 
when  balanced  and  bridled  (as  with  us)  by  it’s  proper  counter- 
poife,  timely  and  judicioufly  applied,  it’s  operations  arc  then 
equable  and  regular,  it  invigorates  the  whole  machine,  and  en¬ 
ables  every  part  to  anfwer  the  end  of  it’s  conftrudtion. 

I  n  the  prefent  chapter  we  fhall  only  confider  the  two  firft  of 
thefe  divifions,  which  relate  to  the  king’s  political  character  and 

authority ; 


Ch.  7.  of  Persons.  241 

authority:  or,  in  other  words,  his  dignity  and  regal  power-,  to 
which  lafl  the  name  of  prerogative  is  frequently  narrowed  and 
confined.  The  other  divifion,  which  forms  the  royal  revenue , 
will  require  a  diftindt  examination ;  according  to  the  known  dif- 
tribution  of  the  feodal  writers,  who  diftinguifh  the  royal  prero¬ 
gatives  into  the  major  a  and  minora  regalia,  in  the  latter  of  which 
clafles  the  rights  of  the  revenue  are  ranked.  For,  to  ufe  their  own 
words,  “  major  a  regalia  imperii  prae-e?ninentiam  fpedlant  -,  minora 
“  vero  ad  commodum  pecuniarium  immediate  attment  et  haec  proprie 
“ Jifcalia  funt,  et  ad  jus  Jifci  pertinent^." 

First,  then,  of  the  royal  dignity.  Under  every  monarchical 
eftablifhment,  it  is  neceffary  to  diftinguifh  the  prince  from  his 
fubjedls,  not  only  by  the  outward  pomp  and  decorations  of  ma- 
jefty,  but  alfo  by  afcribing  to  him  certain  qualities,  as  inherent  in 
his  royal  capacity,  diftincft  from  and  fuperior  to  thofe  of  any  other 
individual  in  the  nation.  For,  though  a  philofophical  mind  will 
confider  the  royal  perfon  merely  as  one  man  appointed  by  mutual 
confent  to  prefide  over  many  others,  and  will  pay  him  that  reve¬ 
rence  and  duty  which  the  principles  of  fociety  demand,  yet  the 
mafs  of  mankind  will  be  apt  to  grow  infolent  and  refradtory,  if 
taught  to  confider  their  prince  as  a  man  of  no  greater  perfection 
than  themfelves.  The  law  therefore  afcribes  to  the  king,  in  his 
high  political  character,  not  only  large  powers  and  emoluments 
which  form  his  prerogative  and  revenue,  but  likewife  certain  at¬ 
tributes  of  a  great  and  tranfcendent  nature ;  by  which  the  people 
are  led  to  confider  him  in  the  light  of  a  fuperior  being,  and  to 
pay  him  that  awful  refpedt,  which  may  enable  him  with  greater 
eafe  to  carry  on  the  bufinefs  of  government.  This  is  what  I 
underhand  by  the  royal  dignity,  the  feveral  branches  of  which 
vve  will  now  proceed  to  examine. 

•I.  And,  firft,  the  law  afcribes  to  the  king  the  attribute  of 
fovereignty,  or  pre-eminence.  “  Rex  ejl  vicarius,”  fays  Bradton ', 
“  et  mnijler  Dei  in  terra  :  otnnis  quidem  fub  eo  ejl,  et  ipfe  Jub  mtllo, 

k  Peregrin,  ie  jure  fife.  l.i.  e.  I.  gum.  9.  1  /.  1.  c.  8. 
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“  niji  tantum  fub  Deo .”  He  is  faid  to  have  imperial  dignity ;  and 
in  charters  before  the  conqueft  is  frequently  ftiled  bafileus  and  im- 
perator,  the  titles  refpedively  aflumed  by  the  emperors  of  the 
eart  and  weft”1.  His  realm  is  declared  to  be  an  empire,  and  his 
crown  imperial,  by  many  adts  of  parliament,  particularly  the  fta- 
tutes  aqHen.VIII.  c.12.  and  25Hen.VIII.  0.28";  which  at  the 
fame  time  declare  the  king  to  be  the  fupreme  head  of  the  realm 
in  matters  both  civil  and  ecclefiaftical,  and  of  confequence  inferior 
to  no  man  upon  earth,  dependent  on  no  man,  accountable  to  no 
man.  Formerly  there  prevailed  a  ridiculous  notion,  propagated 
by  the  German  and  Italian  civilians,  that  an  emperor  could  do 
many  things  which  a  king  could  not,  (as  the  creation  of  notaries 
and  the  like)  and  that  all  kings  were  in  fome  degree  fubordinate 
and  fubjedt  to  the  emperor  of  Germany  or  Rome.  The  meaning 
therefore  of  the  legihature,  when  it  ufes  thefe  terms  of  empire 
and  imperial,  and  applies  them  to  the  realm  and  crown  of  Eng¬ 
land,  is  only  to  aflert  that  our  king  is  equally  fovereign  and  in¬ 
dependent  within  thefe  his  dominions,  as  any  emperor  is  in  his 
empire0;  and  owes  no  kind  of  fubjedtion  to  any  other  potentate 
upon  earth.  Hence  it  is,  that  no  fuit  or  adtion  can  be  brought 
againft  the  king,  even  in  civil  matters,  becaufe  no  court  can  have 
jurifdidtion  over  him.  For  all  jurifdidtion  implies  fuperiority  of 
power  :  authority  to  try  would  be  vain  and  idle,  without  an  au¬ 
thority  to  redrefs ;  and  the  fentence  of  a  court  would  be  con¬ 
temptible,  unlefs  that  court  had  power  to  command  the  execution 
of  it  :  but  who,  fays  Finch  p,  fhall  command  the  king  ?  Hence 
it  is  likewife,  that  by  law  the  perfon  of  the  king  is  facred,  even 
though  the  meafures  purfued  in  his  reign  be  completely  tyranni¬ 
cal  and  arbitrary  :  for  no  jurifdidtion  upon  earth  has  power  to 
try  him  in  a  criminal  way ;  much  lefs  to  condemn  him  to  punifh- 
ment.  If  any  foreign  jurifdidtion  had  this  power,  as  was  formerly 
claimed  by  the  pope,  the  independence  of  the  kingdom  would 
be  no  more  :  and,  if  fuch  a  power  were  verted  in  any  domertic 

m  Sel<L  tit.  of  hon.  1.2.  ~  hah  art  in  regno  fuo>  quas  imp  era  tor  vend!  cab  at 
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tribunal,  there  would  foon  be  an  end  of  the  conftitution,  by  de- 
ftroying  the  free  agency  of  one  of  the  conftituent  parts  of  the 
fovereign  legiflative  power. 

Are  then,  it  maybe  aflced,  the  fubjedts  of  England  totally 
deftitute  of  remedy,  in  cafe  the  crown  fhould  invade  their  rights, 
either  by  private  injuries,  or  public  oppreftions  ?  To  this  we  may 
anfwer,  that  the  law  has  provided  a  remedy  in  both  cafes. 

And,  firft,  as  to  private  injuries;  if  any  perfon  has,  in  point 
of  property,  a  juft  demand  upon  the  king,  he  mull  petition  him 
in  his  court  of  chancery,  where  his  chancellor  will  adminifter 
right  as  a  matter  of  grace,  though  not  upon  compulfion q.  And 
this  is  entirely  confonant  to  what  is  laid  down  by  the  writers  on 
natural  law.  “  A  fubjedt,  fays  Puftendorf r,  fo  long  as  he  conti- 
“  nues  a  fubjedt,  hath  no  way  to  oblige  his  prince  to  give  him  his 
“  due,  when  he  refufes  it ;  though  no  wife  prince  will  ever  refufe 
“  to  ftand  to  a  lawful  contract.  And,  if  the  prince  gives  the  fub- 
“jedt  leave  to  enter  an  adtion  againft  him,  upon  fuch  contradt, 
“  in  his  own  courts,  the  adtion  itfelf  proceeds  rather  upon  natu- 
“  ral  equity,  than  upon  the  municipal  laws.”  For  the  end  of  fuch 
adtion  is  not  to  compel  the  prince  to  obferve  the  contradt,  but  to 
perfuade  him.  And,  as  to  perfonal  wrongs ;  it  is  well  obferved 
by  Mr  Locke s,  “  the  harm  which  the  fovereign  can  do  in  his 
“  own  perfon  not  being  likely  to  happen  often,  nor  to  extend  it- 
“  felf  far ;  nor  being  able  by  his  fingle  ftrength  to  fubvert  the 
“laws,  nor  opprefs  the  body  of  the  people,  (fhould  any  prince 
“  have  fo  much  weaknefs  and  ill  nature  as  to  endeavour  to  do  it) 
“  — the  inconveniency  therefore  of  fome  particular  mifchiefs,  that 
“  may  happen  fometimes,  when  a  heady  prince  comes  to  the 
“  throne,  are  well  recompenfed  by  the  peace  of  the  public  and 
“  fecurity  of  the  government,  in  the  perfon  of  the  chief  magif- 
“  trate  being  thus  fet  out  of  the  reach  of  danger.” 
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Next,  as  to  cafes  of  ordinary  public  oppreftion,  where  the 
vitals  of  the  conftitution  are  not  attacked,  the  law  hath  alfo  affigned 
a  remedy.  For,  as  a  king  cannot  mifufe  his  power,  without  the 
advice  of  evil  counfellors,  and  the  aftiftance  of  wicked  minifters, 
thefe  men  may  be  examined  and  punifhed.  The  conftitution  has 
therefore  provided,  by  means  of  indictments,  and  parliamentary 
impeachments,  that  no  man  fhall  dare  to  aftift  the  crown  in  con¬ 
tradiction  to  the  laws  of  the  land.  But  it  is  at  the  fame  time  a 
maxim  in  thofe  laws,  that  the  king  himfelf  can  do  no  wrong  : 
lince  it  would  be  a  great  weaknefs  and  abfurdity  in  any  fyftem  of 
pofitive  law,  to  define  any  pofiible  wrong,  without  any  portable 
redrefs. 

For,  as  to  finch  public  oppreffions  as  tend  to  difiolve  the 
conftitution,  and  fubvert  the  fundamentals  of  government,  they 
are  cafes  which  the  law  will  not,  out  of  decency,  fuppofe ;  being 
incapable  of  diftrufting  thofe,  whom  it  has  inverted  with  any  part 
of  the  fupreme  power ;  fince  fuch  dirtruft  would  render  the  ex- 
ercife  of  that  power  precarious  and  impracticable4.  For,  where- 
ever  the  law  expreffes  it’s  dirtruft  of  abufe  of  power,  it  always 
verts  a  fuperior  coercive  authority  in  fome  other  hand  to  correCt 
it ;  the  very  notion  of  which  deftroys  the  idea  of  fovereignty.  If 
therefore  (for  example)  the  two  houfes  of  parliament,  or  either 
of  them,  had  avowedly  a  right  to  animadvert  on  the  king,  or 
each  other,  or  if  the  king  had  a  right  to  animadvert  on  either  of 
the  houfes,  that  branch  of  the  legiflature,  fo  fubjeft  to  animad- 
verfion,  w'ould  inftantly  ceafe  to  be  part  of  the  fupreme  power; 
the  ballance  of  the  conftitution  would  be  overturned ;  and  that 
branch  or  branches,  in  which  this  jurifdiCtion  refided,  would  be 
completely  fovereign.  The  fuppofition  of  law  therefore  is,  that 
neither  the  king  nor  either  houfeof  parliament  (colleClively.  taken) 
is  capable  of  doing  any  wrong ;  fince  in  fuch  cafes  the  law 

1  See  thefe  points  more  fully  di  feu  fled  in  learned  author  has  thrown  many  new  and 
the  conf derations  on  the  law  of  forfeitures ,  3d  important  lights  on  the  texture  of  our  happy 
edit.  pag'.  109 « - 126.  wherein  the  very  conftitution. 
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feels  itfelf  incapable  of  furnifhing  any  adequate  remedy.  For 
which  reafon  “all  oppreffions,  which  may  happen  to  fpring  from 
any  branch  of  the  fovereign  power,  mud  necelfarily  be  out  of  the 
reach  of  any  Jlated  rule,  or  exprefs  legal  provifion  :  but,  if  ever 
they  unfortunately  happen,  the  prudence  of  the  times  muft  pro¬ 
vide  new  remedies  upon  new  emergencies. 

Indeed,  it  is  found  by  experience,,  that  whenever  the  un- 
conftitutional  oppreffions,  even  of  the  fovereign  power,  advance 
with  gigantic  ftrides  and  threaten  defolation  to  a  ftate,  mankind 
will  not  be  realbned  out  of  the  feelings  of  humanity  nor  will 
facrifice  their  liberty  by  a  fcrupulous  adherence  to  thofe  political 
maxims,  which  were  originally  eftabliffied  to  preferve  it.  And 
therefore,  though  the  pofitive  laws  are  filent,  experience  will  fur- 
nifh  us  with  a  very  remarkable  cafe,  wherein  nature  and  reafon 
prevailed.  When  king  James  the  fecond  invaded  the  fundamental 
conflitution  of  the  realm,  the  convention  declared  an  abdication, 
whereby  the  throne  was  rendered  vacant,  which  induced  a  new 
fettlement  of  the  crown.  And  fo  far  as  this  precedent  leads,  and 
no  farther,  we  may  now  be  allowed  to  lay  down  the  law  of  redrefs 
againft  public  oppreffion.  If  therefore  any  future  prince  fhould 
endeavour  to  fubvert  the  conflitution  by  breaking  the  original 
contract  between  king  and  people,  fhould  violate  the  fundamental 
laws,  and  fhould  withdraw  himfelf  out  of  the  kingdom;  we  are 
now  authorized  to  declare  that  this  conjunction  of  circumftances 
would  amount  to  an  abdication,  and  the  throne  would  be  thereby 
vacant.  But  it  is  not  for  us  to  fay,  that  any  one,  or  two,  of  thefe 
ingredients  would  amount  to  fuch  a  fituation^  for  there  our  pre¬ 
cedent  would  fail  us.  In  thefe  therefore,  or  other  circumftances, 
which  a  fertile  imagination  may  furnifh,  fince  both  law  and  hif- 
tory  are  filent,  it  becomes  us  to  be  filent  too ;  leaving  to  future 
generations,  whenever  neceftity  and  the  fafety  of  the  whole  fhall 
require  it,  the  exertion  of  thofe  inherent  (though  latent)  powers 
of  fociety,  which  no  climate,  no  time,  no  conflitution,  no  con¬ 
tract,  can  ever  deftroy  or  diminifh. 
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II.  Besides  the  attribute  of  fovereignty,  the  law  alfo  af- 
cribes  to  the  king,  in  his  political  capacity,  abfolute  perfetfion. 
The  king  can  do  no  wrong.  Which  antient  and  fundamental 
maxim  is  not  to  be  underftood,  as  if  every  thing  tranfadted  by  the 
government  was  of  courfe  juft  and  lawful,  but  means  only  two 
things.  Firft,  that  whatever  is  exceptionable  in  the  conduit  of 
public  affairs  is  not  to  be  imputed  to  the  king,  nor  is  he  anfwer- 
able  for  it  perfonally  to  his  people :  for  this  dodtrine  would  to¬ 
tally  deftroy  that  conftitutional  independence  of  the  crown,  which 
is  neceffary  for  the  balance  of  power,  in  our  free  and  adtive,  and 
therefore  compounded,  conftitution.  And,  fecondly,  it  means 
that  the  prerogative  of  the  crown  extends  not  to  do  any  injury  : 
it  is  created  for  the  benefit  of  the  people,  and  therefore  cannot 
be  exerted  to  their  prejudice11. 

The  king,  moreover,  is  not  only  incapable  of  doing  wrong, 
but  even  of  thinking  wrong :  he  can  never  mean  to  do  an  impro¬ 
per  thing  :  in  him  is  no  folly  or  weaknefs.  And  therefore,  if  the 
crown  fhould  be  induced  to  grant  any  franchife  or  privilege  to  a 
fubjedt  contrary  to  reafon,  or  in  any  wife  prejudicial  to  the  com¬ 
monwealth,  or  a  private  perfon,  the  law  will  not  fuppofe  the 
king  to  have  meant  either  an  unwife  or  an  injurious  adtion,  but 
declares  that  the  king  was  deceived  in  his  grant ;  and  thereupon 
fuch  grant  is  rendered  void,  merely  upon  the  foundation  of  fraud 
and  deception,  either  by  or  upon  thofe  agents,  whom  the  crown 
has  thought  proper  to  employ.  For  the  law  will  not  call  an  im¬ 
putation  on  that  magiftrate  whom  it  entrufts  with  the  executive 
power,  as  if  he  was  capable  of  intentionally  difregarding  his 
truft :  but  attributes  to  mere  impofition  (to  which  the  1110ft  per- 
fedt  of  fublunary  beings  mull  ftill  continue  liable)  thofe  little  in¬ 
advertencies,  which,  if  charged  on  the  will  of  the  prince,  might 
leffen  him  in  the  eyes  of  his  fubjedts. 

u  Plowd.  487. 
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Yet  ftill,  notwithftanding  this  perfonal  perfection,  which  the 
law  attributes  to  the  fovereign,  the  conftitution  has  allowed  a  la¬ 
titude  of  fuppofing  the  contrary,  in  refpeCt  to  both  houfes  of  par¬ 
liament  ;  each  of  which,  in  it’s  turn,  hath  exerted  the  right  of 
remonftrating  and  complaining  to  the  king  even  of  thofe  acts  of 
royalty,  which  are  moft  properly  and  perfonally  his  own  j  fuch  as 
meflages  figned  by  himfelf,  and  fpeeches  delivered  from  the  throne. 
And  yet,  fuch  is  the  reverence  which  is  paid  to  the  royal  perfon, 
that  though  the  two  houfes  have  an  undoubted  right  to  confider 
thefe  aCts  of  flate  in  any  light  whatever,  and  accordingly  treat 
them  in  their  addrefl'es  as  perfonally  proceeding  from  the  prince, 
yet,  among  themfelves,  (to  preferve  the  more  perfeCl  decency, 
and  for  the  greater  freedom  of  debate)  they  ufually  fuppofe  them 
to  flow  from  the  advice  of  the  adminiftration.  But  the  privilege 
of  canvafling  thus  freely  the  perfonal  aCts  of  the  fovereign  (either 
direCtly,  or  even  through  the  medium  of  his  reputed  advifers) 
belongs  to  no  individual,  but  is  confined  to  thofe  auguft  aflem- 
blies  :  and  there  too  the  objections  mud  be  propofed  with  the 
utmoffc  refpeCt  and  deference.  One  member  was  fent  to  the  towerw, 
for  fuggefting  that  his  majefty’s  anfwer  to  the  addrefs  of  the 
commons  contained  “  high  words,  to  fright  the  members  out  of 
“  their  duty  ■”  and  another  x,  for  faying  that  a  part  of  the  king’s 
fpeech  “  feemed  rather  to  be  calculated  for  the  meridian  of  Ger- 
“  many  than  Great  Britain,  and  that  the  king  was  a  ftranger  to 
“  our  language  and  conftitution.”' 

In  farther  purfuance  of  this  principle,  the  law  alfo  determines 
that  in  the  king  can  be  no  negligence,  or  laches,  and  therefore  no 
delay  will  bar  his  right.  Nullum  tempus  occurrit  regi  is  the  (land¬ 
ing  maxim  upon  all  occafions :  for  the  law  intends  that  the  king 
is  always  bufied  for  the  public  good,  and  therefore  has  not  leifure 
to  afl'ert  his  right  within  the  times  limited  to  fubjeCts y.  In  the 
king  alfo  can  be  no  ftain  or  corruption  of  blood  :  for  if  the  heir  to 

w  Com.  Journ. -iS  Nov.  1685.  y  Finch.  L.  82.  Co.  Litt.90. 
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the  crown  were  attainted  of  treafon  and  felony,  and  afterwards  the 
crown  Ihould  defcend  to  him,  this  would  purge  the  attainder  ipfo 
fafto1.  And  therefore  when  Henry  VII,  who  as  earl  of  Richmond 
flood  attainted,  came  to  the  crown,  it  was  not  thought  neceflary 
to  pafs  an  a<5l  of  parliament  to  reverfe  this  attainder  j  becaufe,  as 
lord  Bacon  in  his  hiflory  of  that  prince  informs  us,  it  was  agreed 
that  the  afiumption  of  the  crown  had  at  once  purged  all  attain¬ 
ders.  Neither  can  the  king  in  judgment  of  law,  as  king,  ever 
be  a  minor  or  under  age ;  and  therefore  his  royal  grants  and  a f- 
fents  to  ads  of  parliament  are  good,  though  he  has  not  in  his 
natural  capacity  attained  the  legal  age  of  twenty  one*.  By  a  fla- 
tute  indeed,  28  Hen.  VIII.  e.17.  power  was  given  to  future  kings 
to  refeind  and  revoke  all  ads  of  parliament  that  fhould  be  made 
while  they  were  under  the  age  of  twenty  four  :  but  this  was  re¬ 
pealed  by  the  flatute  1  Edw.VI.  c.ii.  fo  far  as  related  to  that 
prince ;  and  both  flatutes  are  declared  to  be  determined  by 
24  Geo.  II.  c.  24.  It  hath  alfo  been  ufually  thought  prudent, 
when  the  heir  apparent  has  been  very  young,  to  appoint  a  pro- 
tedor,  guardian,  or  regent,  for  a  limited  time  :  but  the  very  ne- 
ceffity  of  fuch  extraordinary  provifion  is  fufficient  to  demonllrate 
the  truth  of  that  maxim  of  the  common  law,  that  in  the  king  is 
no  minority  ;  and  therefore  he  hath  no  legal  guardian b. 


z  Finch.  L.  82. 

a  Co.  Litt.  43. 

b  The  methods  of  appointing  this  guar¬ 
dian  or  regent  have  been  fo  various,  and 
the  duration  of  his  power  fo  uncertain,  that 
from  thence  alone  it  may  be  collefttd  that 
his  office  is  unknown  to  the  common  law; 
and  therefore  (  as  fir  Edward  Coke  fays, 
4lnft.  58.)  the  fureft  way  is  to  have  him 
made  by  authority  of  the  great  council  in 
parliament.  The  earl  of  Pembroke  by  his 
own  authority,  aflumed  in  very  troublefome 
times,  the  regency  of  Henry  III,  who  was 
then  only  nine  years  cld  ;  but  was  declared 
of  full  age  by  the  pope  at  feventeen,  con¬ 
firmed  the  great  charter  at  eighteen,  and 
took  upon  him  the  adminiftration  of  the 


government  at  twenty.  A  guardian  and 
council  of  regency  were  named  for  Ed¬ 
ward  III,  by  the  parliament  which  depofed 
his  father;  the  young  king  being  then  fif¬ 
teen,  and  not  afluming  the  government  till 
three  years  after.  When  Richard  II  fuc- 
ceeded  at  the  age  of  eleven,  the  duke  of 
Lancafler  took  upon  him  the  management 
of  the  kingdom,  till  the  parliament  met, 
which  appointed  a  nominal  council  to  affift 
him.  Henry  V  on  his  death-bed  named  a 
regent  and  a  gurrdian  for  his  infant  fon 
Henry  VI,  then  nine  months  old:  but  the 
parliament  altered  his  difpofition,  and  ap¬ 
pointed  a  proteftor  and  council,  with  a 
fpecial  limited  authority.  Both  thefe  princes 
remained  in  a  ftate  of  pupillage  till  the  age 
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III.  A  third  attribute  of  the  king’s  majefty  is  his  per¬ 
petuity.  The  law  aferibes  to  him,  in  his  political  capacity,  an 
abfolute  immortality.  The  king  never  dies.  Henry,  Edward,  or 
George  may  die ;  but  the  king  furvives  them  all.  For  imme¬ 
diately  upon  the  deceafe  of  the  reigning  prince  in  his  natural  ca¬ 
pacity,  his  kingfhip  or  imperial  dignity,  by  a£t  of  law,  without 
any  interregnum  or  interval,  is  veiled  at  once  in  his  heir;  who  is, 
eo  injlanti,  king  to  all  intents  and  purpofes.  And  fo  tender  is  the 
law  of  fuppofing  even  a  poflibility  of  his  death,  that  his  natural 
dilfolution  is  generally  called  his  demife ;  dimijfio  regis,  vel  coronae: 
an  expreflion  which  fignifies  merely  a  transfer  of  property ;  for, 
as  is  obferved  in  Plowdenc,  when  we  fay  the  demife  of  the  crown, 
we  mean  only  that  in  confequence  of  the  difunion  of  the  king’s 
body  natural  from  his  body  politic,  the  kingdom  is  transferred  or 
demifed  to  his  fuccelTor ;  and  fo  the  royal  dignity  remains  perpe¬ 
tual.  Thus  too,  when  Edward  the  fourth,  in  the  tenth  year  of 
his  reign,  was  driven  from  his  throne  for  a  few  months  by  the 
houfe  of  Lancaller,  this  temporary  transfer  of  his  dignity  was 
denominated  his  demife ;  and  all  procefs  was  held  to  be  difeonti- 
nued,  as  upon  a  natural  death  of  the  king  d. 

of  twenty  three.  Edward  V,  at  the  age  of  The  ftatute  24  Geo.  II.  c.  24.  in  cafe  the 
thirteen,  was  recommended  by  his  father  crown  fhould  defeend  to  any  of  the  child  - 
to  the  care  of  the  duke  of  Glocefter ;  who  ren  of  Frederick  late  prince  of  Wales  un- 
was  declared  protestor  by  the  privy  coun-  der  the  age  of  eighteen,  appoints  the  prin- 
cil.  The  ftatutes  25  Hen. VIII.  c.  12.  and  cefsdowager; — and thatof 5Geo. III.  c.27. 
28  Hen.VIII.  c.  7.  provided,  that  the  fuc-  in  cafe  of  a  like  defeent  to  any  of  his  pre- 
cefibr,  if  a  male  and  under  eighteen,  or  if  fent  majefty’s  children,  empowers  the  king 
a  female  and  under  fixteen,  fhould  be  till  to  name  either  the  queen,  the  princefs  dow- 
fuch  age  in  the  governance  of  his  or  her  ager,  or  any  defeendant  of  king  George  II 
natural  mother,  (if  approved  by  the  king)  refiding  in  this  kingdom  ;  —  to  be  guardian 
and  fuch  other  counsellors  as  his  majefty  and  regent,  till  the  fucceftor  attains  fuch  age, 
fhould  by  will  or  otherwife  appoint :  and  aflifted  by  a  council  of  regency  :  the  powers 
he  accordingly  appointed  his  fixteen  execu-  of  them  all  being  exprefsly  defined  and  fet 
tors  to  have  the  government  of  his  fon,  Ed-  down  in  the  feveral  a£ts, 
ward  VI,  and  the  kingdom;  which  execu-  c  Plowd.  177.234. 
tors  elected  the  earl  of  Hertford  protettor.  A  M.  49  Hen. VI.  pi.  x— 8. 
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W  E  are  next  to  confider  thofe  branches  of  the  royal  preroga¬ 
tive,  which  invert  this  our  fovereign  lord,  thus  all-perfedt  and  im¬ 
mortal  in  his  kingly  capacity,  with  a  number  of  authorities  and 
powers ;  in  the  exertion  whereof  confifts  the  executive  part  of 
government.  This  is  wifely  placed  in  a  lingle  hand  by  the  Britifh 
conrtitution,  for  the  fake  of  unanimity,  ftrength  and  difpatch. 
Were  it  placed  in  many  hands,  it  would  be  fubjedt  to  many  wills : 
many  wills,  if  difunited  and  drawing  different  ways,  create 
weaknefs  in  a  government :  and  to  unite  thofe  feveral  wills,  and 
reduce  them  to  one,  is  a  work  of  more  time  and  delay  than  the 
exigencies  of  rtate  will  afford.  The  king  of  England  is  there¬ 
fore  not  only  the  chief,  but  properly  the  foie,  magirtrate  of  the 
nation ;  all  others  adting  by  coinmirtion  from,  and  in  due  fubor- 
dination  to  him  :  in  like  manner  as,  upon  the  great  revolution  in 
the  Roman  rtate,  all  the  powers  of  the  antient  magirtracy  of  the 
commonwealth  were  concentred  in  the  new  emperor ;  fo  that,  as 
Gravina  e  expreffes  it,  “  in  ejus  unias  perfona  veteris  reipublicae  vis 
“  atquc  majejias  per  cwnulatas  magiftratuum  potejlates  exprimebatur 

After  what  has  been  premifed  in  this  chapter,  I  fhall  not 
(I  trurt)  be  confidered  as  an  advocate  for  arbitrary  power,  when  I 
lay  it  down  as  a  principle,  that  in  the  exertion  of  lawful  prero¬ 
gative,  the  king  is  and  ought  to  be  abfolute ;  that  is,  fo  fir  ab¬ 
solute,  that  there  is  no  legal  authority  that  can  either  delay  or  re¬ 
fill:  him.  Pie  may  rejedt  what  bills,  may  make  what  treaties,  may 
coin  what  money,  may  create  what  peers,  may  pardon  what  of¬ 
fences  he  pleafes :  unlefs  where  the  conrtitution  hath  exprertly, 
or  by  evident  confequence,  laid  down  fome  exception  or  boundary ; 
declaring,  that  thus  far  the  prerogative  fhall  go  and  no  farther. 
For  otherwife  the  power  of  the  crown  would  indeed  be  but  a 
name  and  a  fhadow,  infufficient  for  the  ends  of  government,  if, 
where  it’s  jurifdidtion  is  clearly  eftablifhed  and  allowed,  any  man 
or  body  of  men  were  permitted  to  difobey  it,  in  the  ordinary 
courfe  of  law  :  I  fay,  in  the  ordinary  courfe  of  law ;  for  I  do 

*  Orlg.  I.  §.105. 
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not  now  fpeak  of  thofe  extraordinary  recourfes  to  firft  principles, 
which  are  necellary  when  the  contracts  of  fociety  are  in  danger 
of  dilfolution,  and  the  law  proves  too  weak  a  defence  againft  the 
violence  of  fraud  or  opprellion.  And  yet  the  want  of  attending 
to  this  obvious  diftindlion  has  occafioned  thefe  dodtrines,  of  ab- 
folute  power  in  the  prince  and  of  national  refiftance  by  the  people, 
to  be  much  mifunderftood  and  perverted  by  the  advocates  for  fla— 
very  on  the  one  hand,  and  the  demagogues  of  fadtion  on  the 
other.  The  former,  obferving  the  abfolute  l'overeignty  and  tranf- 
cendent  dominion  of  the  crown  laid  down  (as  it  certainly  is)  moft 
ftrongly  and  emphatically  in  our  lawbooks,  as  well  as  our  homi¬ 
lies,  have  denied  that  any  cafe  can  be  excepted  from  fo  general 
and  pofitive  a  rule ;  forgetting  how  impoffible  it  is,  in  any  prac¬ 
tical  iyftem  of  laws,  to  point  out  beforehand  thefe  eccentrical 
remedies,  which  the  fudden  emergence  of  national  diftrefs  may 
didtate,  and  which  that  alone  can  juftify.  On  the  other  hand, 
over-zealous  republicans,  feeling  the  abfurdity  of  unlimited  paf- 
live  obedience,  have  fancifully  (or  foinetimes  fadtioufly)  gone  over 
to ‘the  other  extreme  :  and,  becaufe  refinance  is  juftifiable  to  the 
perfon  of  the  prince  when  the  being  of  the  ftate  is  endangered, 
and  the  public  voice  proclaims  fuch  refiftance -necelfary,  they  have 
therefore  allowed  to  every  individual  the  right  of  determining  this 
expedience,  and  of  employing  private  force  to  refill:  even  private 
opprellion.  A  dodtrine  productive  of  anarchy,  and  (in  confequence) 
equally  fatal  to  civil  liberty  as  tyranny  itfelf.  For  civil  liberty, 
rightly  underftood,  confills  in  protecting  the  rights  of  individuals 
by  the  united  force  of  fociety  :  fociety  cannot  be  maintained,  and 
of  courfe  can  exert  no  protection,  without  obedience  to  fome  fove- 
reign  power :  and  obedience  is  an  empty  name,  if  every  indivi¬ 
dual  has  a  right  to  decide  how  far  he  himfelf  lhall  obey. 

In  the  exertion  therefore  of  thofe  prerogatives,  which  the  law 
has  given  him,  the  king  is  irrefiftible  and  abfolute,  according  to 
the  forms  of  the  conftitution.  And  yet,  if  the  confequence  of  that 
exertion  be  manifeltly  to  the  grievance  or  c^ilhonour  of  the  king¬ 
dom,  the  parliament  will  call  his  advifers  to  a  juft  and  fevere  ac- 

Hli  2  count. 
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count.  For  prerogative  confifting  (as  Mr  Locke f  has  well  defined 
it)  in  the  difcretionary  power  of  adting  for  the  public  good,  where 
the  pofitive  laws  are  filent,  if  that  difcretionary  power  be  abufed 
to  the  public  detriment,  fuch  prerogative  is  exerted  in  an  uncon- 
ftitutional  manner.  Thus  the  king  may  make  a  treaty  with  a 
foreign  Hate,  which  fhall  irrevocably  bind  the  nation  j  and  yet, 
when  fuch  treaties  have  been  judged  pernicious,  impeachments 
have  purfued  thofe  minifters,  by  \yhofe  agency  or  advice  they 
were  concluded. 

The  prerogatives  of  the  crown  (in  the  fenfe  under  which 
we  are  now  confidering  them)  refpedt  either  this  nation’s  in- 
tercourfe  with  foreign  nations,  or  it’s  own  domeftic  government 
and  civil  polity. 

With  regard  to  foreign  concerns,  the  king  is  the  delegate  or 
reprefentative  of  his  people.  It  is  impoffible  that  the  individuals 
of  a  Ifate,  in  their  colledtive  capacity,  can  tranfadt  the  affairs  of 
that  ffate  with  another  community  equally  numerous  as  them- 
felves.  Unanimity  muff  be  wanting  to  their  meafures,  and  ftrength 
to  the  execution  of  their  counfels.  In  the  king  therefore,  as  in  a 
center,  all  the  rays  of  his  people  are  united,  and  form  by  that 
union  a  confiftency,  fplendor,  and  power,  that  make  him  feared 
and  refpedted  by  foreign  potentates  •,  who  would  fcruple  to  enter 
into  any  engagement,  that  muft  afterwards  be  revifed  and  rati¬ 
fied  by  a  popular  aflembly.  What  is  done  by  the  royal  authority, 
with  regard  to  foreign  powers,  is  the  adt  of  the  whole  nation  : 
what  is  done  without  the  king’s  concurrence  is  the  adt  only  of 
private  men.  And  fo  far  is  this  point  carried  by  our  law,  that 
it  hath  been  held6,  that  fhould  all  the  fubjedts  of  England  make 
war  with  a  king  in  league  with  the  king  of  England,  without  the 
royal  alien t,  fuch  war  is  no  breach  of  the  league..  And,  by  the 
fiatute  2Hen.V.  c.  6.  any  fubjedt  committing  adts  of  hoftility 
upon  any  nation  in  league  with  the  king,  was  declared  to  be 
guilty  of  high  treafon :  and,  though  that  adt  was  repealed  by  the 

*  on  Gov,  2,  §.  166,  2  ^Inft.  152. 
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ftatute  20 Hen. VI.  c.n.  fo  far  as  relates  to  the  making  this  of¬ 
fence  high  treafon,  yet  {till  it  remains  a  very  great  offence  againft 
the  law  of  nations,  and  punifhable  by  our  laws,  either  capitally 
or  otherwife,  according  to  the  circumftances  of  the  cafe. 

I.  T  h  e  king  therefore,  confidered  as  the  reprefentative  of  his 
people,  has  the  foie  power  of  fending  embaffadors  to  foreign 
ftates,  and  receiving  embaffadors  at  home.  This  may  lead  us  into 
a  fhort  enquiry,  how  far  the  municipal  laws  of  England  inter¬ 
meddle  with  or  protedt  the  rights  of  thefe  meffengers  from  one 
potentate  to  another,  whom  we  call  embaffadors.. 

The  rights,  the  powers,  the  duties,  and  the  privileges  of  em- 
baffadors  are  determined  by  the  law  of  nature  and  nations,  and 
not  by  any  municipal  conftitutions.  For,  as  they  reprefent  the 
perfons  of  their  refpedtive  mailers,  who  owe  no  fubjedtion  to  any 
laws  but  thofe  of  their  own  country,  their  adiions  are  not  fubjedt 
to  the  control  of  the  private  law  of  that  flate,  wherein  they  are 
appointed  to  refide.  He  that  is  fubjedt  to  the  coercion  of  laws  is 
neceffarily  dependent  on  that  power  by  whom  thofe  laws  were 
made  :  but  an  embaffador  ought  to  be  independent  of  every  power, 
except  that  by  which  he  is  fent;  and  of  confequence  ought  not  to 
be  fubjedt  to  the  mere  municipal  laws  of  that  nation,  wherein  he 
is  to  exercife  his  fundtions.  If  he  groflly  offends,  or  makes  an  ill. 
ufe  of  his  charadter,  he  may  be  fent  home  and  accufed  before 
his  mailer*1  j  who  is  bound  either  to  do  juflice  upon  him,  or  avow 
himfelf  the  accomplice  of  his  crimes  *.  But  there  is  great  dif- 
pute  among  the  writers  on  the  laws  of  nations,  whether  this  ex¬ 
emption  of  embaffadors  extends  to  all  crimes,  as  well  natural  a$^ 
pofitive  i  or  whether  it  only  extends  to  fuch  as  are  mala  prohibit  a, 
as  coining,  and  not  to  thofe  that  are  mala  in  fe,  as  murder  k.  Our 
law  feems  to  have  formerly  taken  in  the  reftridtion,.  as  well,  as  the 

h  As  was  done  with  count  Gyllenberg  k  Van  Leeuwen 50.  7. 17.  Barbey- 
the  Swedilh  nrinifter.  to  Great  Britain,  rac’s  PufF,  /.  8.  r.  9.  §.  9.  &17.  Van  Byn- 
A.  D.  1 716.  kerfhoek  de  foro  legator .  c .  17,  18, 19. 
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general  exemption.  For  it  has  been  held,  both  by  our  common 
lawyers  and  civilians  that  an  embaffador  is  privileged  by  the  law 
of  nature  and  nations ;  and  yet,  if  he  commits  any  offence  againff 
the  law  of  reafon  and  nature,  he  (hall  lole  his  privilege  m  :  and 
that  therefore,  if  an  embaffador  conlpires  the  death  of  the  king 
in  whofe  land  he  is,  he  may  be  condemned  and  executed  for  trea- 
fon  ;  but  if  he  commits  any  other  l'pecies  of  treafon,  it  is  other- 
wife,  and  he  muff  be  fent  to  his  own  kingdom".  And  thefe  po¬ 
rtions  feem  to  be  built  upon  good  appearance  of  reafon.  For 
fince,  as  we  have  formerly  fhewn,  all  municipal  laws  ad  in  fub- 
ordination  to  the  primary  law  of  nature,  and,  where  they  annex 
a  punifhment  to  natural  crimes,  are  only  declaratory  of  and 
auxiliary  to  that  law ;  therefore  to  this  natural,  univerfal  rule 
of  juftice  embafladors,  as  well  as  other  men,  are  fubjed  in  all 
countries ;  and  of  confequence  it  is  realonable  that,  wherever  they 
tranfgrefs  it,  there  they  lliall  be  liable  to  make  atonement  °.  But, 
however  thefe  principles  might  formerly  obtain,  the  general 
pradice  of  this  country,  as  well  as  of  the  reft  of  Europe,  feems 
now  to  purfue  the  fentiments  of  the  learned  Grotius,  that  the 
fecurity  of  cmbalfadors  is  of  more  importance  than  the  punifh- 
ment  of  a  particular  crime  p.  And  therefore  few,  if  any,  examples 
have  happened  within  a  century  paft,  where  an  embaffador  has 
been  punillicd  for  any  offence,  however  atrocious  in  it’s  nature. 

In  refped  to  civil  fuits,  all  the  foreign  jurifts  agree,  that  nei¬ 
ther  an  embaffador,  nor  any  of  his  train  or  comites ,  can  be  profe- 
cuted  for  any  debt  or  contrad  in  the  courts  of  that  kingdom 
wherein  he  is  fent  to  refide.  Yet  fir  Edward  Coke  maintains, 
that,  if  an  embaffador  make  a  contrad  which  is  good  jure  gentium, 
he  (hall  anfwcr  for  it  here  q.  But  the  truth  is,  fo  few  cafes  (if 
any)  had  arifen,  wherein  the  privilege  was  either  claimed  or  dis¬ 
puted,  even  with  regard  to  civil  fuits,  that  our  law-books  are 

1  i  Roll.  Rep.  175*  3  Bulftr.  27.  p  Securitas  hgatorum  utilitati  quae  ex  poena 

m  4  In  ft.  IC3.  eft  preponderate  de  jure  h .  1$  p,  18.4.  4. 

n  1  R  11.  Rep.  185.  *1  4  Inft.  153. 
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filent  upon  it,  previous  to  the  reign  of  queen  Anne ;  when  an 
embaftador  from  Peter  the  great,  czar  of  Mufcovy,  was  adtually 
arrefted  and  taken  out  of  his  coach  in  London  r,  for  a  debt  of 
fifty  pounds,  which  he  had  there  contradted.  Inftead  of  apply¬ 
ing  to  be  difcharged  upon  his  privilege,  he  gave  bail  to  the  ac¬ 
tion,  and  the  next  day  complained  to  the  queen.  The  perfons 
who  were  concerned  in  the  arreft  were  examined  before  the  privy 
council  (of  which  the  lord  chief  juftice  Holt  was  at  the  fame 
time  fworn  a  member8)  and  feventeen  were  committed  to  prifon c : 
mod  of  whom  were  profecuted  by  information  in  the  court  of 
queen’s  bench,  at  the  fuit  of  the  attorney  general u,  and  at  their 
trial  before  the  lord  chief  juftice  were  convidted  of  the  fadts  by 
the  jury w ;  referving  the  queftion  of  law,  how  far  thofe  fadts 
were  criminal,  to  be  afterwards  argued  before  the  judges ;  which 
queftion  was  never  determined.  In  the  mean  time  the  czar  re- 
fented  this  affront  very  highly,  and  demanded  that  the  fheriff  of 
Middlefex  and  all  others  concerned  in  the  arreft  fhould  be  punifli- 
ed  with  inftant  death  x.  But  the  queen  (to  the  amazement  of  that 
defpotic  court)  diredted  her  fecrctary  to  inform  him,  “  that  ftie 
“could  inflidt  no  punifhment  upon  any,  the  meaneft,  of  her  fub- 
“jedts  unlefs  warranted  by  the  law  of  the  land,  and  therefore 
was  perfuaded  that  he  would  not  inlift  upon  impollibilities  y.” 
To  fatisfy  however  the  clamours  of  the  foreign  minifters  (who- 
made  it  a  common  caufe)  as  w'cll  as  to  appeafe  the  wrath  of  Pe¬ 
ter,  a  bill  was  brought  into  parliament  %  and  afterwards  palfed 
into  a  law®,  to  prevent  and  to  punifh  fuch  outrageous  infolence 
for  the  future.  And  with  a  copy  of  this  adt,  elegantly  engrafted 
and  illuminated,  accompanied  by  a  letter  from  the  queen,  an 
embaftador  extraordinary  b  wras  commiftioned  to  appear  at  Mof- 
cowc,  who  declared,  “that  though  her  majefty  could  not  in- 
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“  flidt  fuch  a  punifhment  as  was  required,  becaufe  of  the  defedt 
«  in  that  particular  of  the  former  eftablifhed  conftitutions  of  her 
“  kingdom,  yet,  with  the  unanimous  confent  of  the  parliament, 
“  fhe  had  caufed  a  new  adt  to  be  paffed,  to  ferve  as  a  law  for  the 
“  future.”  This  humiliating  ftep  was  accepted  as  a  full  fatisfac- 
tion  by  the  czar;  and  the  offenders,  at  his  requeft,  were  dis¬ 
charged  from  all  farther  profecution. 

This  ftatute  d  recites  the  arreft  which  had  been  made,  “  in 
“  contempt  of  the  protedtion  granted  by  her  majefty,  contrary  to 
“  the  law  of  nations,  and  in  prejudice  of  the  rights  and  privi¬ 
leges,  which  embaffadors  and  other  public  minifters  have  at  all 
«« times  been  thereby  poffeffed  of,  and  ought  to  be  kept  facred 
**  and  inviolable  wherefore  it  enadts,  that  for  the  future  all 
procefs  whereby  the  perfon  of  any  embaffador,  or  of  his  domeftic 
or  domeftic  lervant,  may  be  arrefted,  or  his  goods  diftreined  or 
feifed,  fhall  be  utterly  null  and  void  ;  and  the  perfons  profecuting, 
foliciting,  or  executing  fuch  procefs  fhall  be  deemed  violaters  of 
the  law  of  nations,  and  difturbers  of  the  public  repofe ;  and  fhall 
fuffer  fuch  penalties  and  corporal  punifhments  as  the  lord  chan¬ 
cellor  and  the  two  chief  juflices,  or  any  two  of  them,  fhall  think 
fit.  But  it  is  exprellly  provided,  that  no  trader,  within  the  de- 
fcription  of  the  bankrupt  laws,  who  fhall  be  in  the  fervice  of  any 
embaffador,  fhall  be  privileged  or  protected  by  this  adt ;  nor  fhall 
any  one  be  punifhed  for  arrelting  an  embaffador’s  fervant,  unlefs 
his  name  be  regiftred  with  the  fecretary  of  ftate,  and  by  him 
tranfmitted  to  the  fheriffs  of  London  and  Middlefex.  Excep¬ 
tions,  that  are  ftridtly  conformable  to  the  rights  of  embaffadors  % 
as  obferved  in  the  moll  civilized  countries.  And,  in  confequence 
of  this  ftatute,  thus  declaring  and  enforcing  the  law  of  nations, 

4  n  Ann  c  12.  non  pert inere ,  qui  in  legati  legation's  five  officio 

«  Saepe  quae fh urn  eft  an  com: turn  numero  et  non  f unt.  iftuum  autem  ea  res  nonnunquam  tur- 
jure  habindi  fun /,  qui  hgatutn  comitantur ,  non  has  dedcrit,  optimo  exemglo  in  qui  buf dean  aulis 
ut  inftruStior  fiat  Ugatio ,  fed  unice  ut  lucro  fuo  dim  receptum  fuit ,  ut  legatus  teneretur  exhibere 
ccnfulant,  inftitores  forte  et  mere  atom*  Et,  ncmenclaturam  ccmitum  fuorum .  Van  Byn- 
quamvis  bos  faepe  defenderint  et  comiturn  loco  kerfh,  c.  I  5*  props  fttietn* 
babere  voluerint  legati ,  apparet  tamtn  fatis  eo 
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thefe  privileges  are  now  held  to  be  part  of  the  law  of  the  land, 
and  are  conllantly  allowed  in  the  courts  of  common  law f. 

II.  It  is  alfo  the  king’s  prerogative  to  make  treaties,  leagues, 
and  alliances  with  foreign  Hates  and  princes.  For  it  is  by  the  law 
of  nations  effential  to  the  goodnefs  of  a  league,  that  it  be  made  by 
the  lovereign  power  6 ;  and  then  it  is  binding  upon  the  whole 
community  :  and  in  England  the  fovereign  power,  quoad  hoc,  is 
veiled  in  the  perfon  of  the  king.  Whatever  contracts  therefore  he 
engages  in,  no  other  power  in  the  kingdom  can  legally  delay,  refill, 
or  annul.  And  yet,  left  this  plenitude  of  authority  Ihould  be  abufed 
to  the  detriment  of  the  public,  the  conftitution  (as  was  hinted  be¬ 
fore)  hath  here  interpofed  a  check,  by  the  means  of  parliamentary 
impeachment,  for  the  punilhment  of  fuch  minifters  as  from  cri¬ 
minal  motives  advife  or  conclude  any  treaty,  which  lhall  afterwards 
be  judged  to  derogate  from  the  honour  and  interell  of  the  nation. 

III.  Upon  the  fame  principle  the  king  has  alfo  the  foie  pre¬ 
rogative  of  making  war  and  peace.  For  it  is  held  by  all  the  wri¬ 
ters  on  the  law  of  nature  and  nations,  that  the  right  of  making 
war,  which  by  nature  fubiifted  in  every  individual,  is  given  up 
by  all  private  perfons  that  enter  into  fociety,  and  is  veiled  in  the 
fovereign  power  h :  and  this  right  is  given  up  not  only  by  indivi¬ 
duals,  but  even  by  the  intire  body  of  people,  that  are  under  the 
dominion  of  a  fovereign.  It  would  indeed  be  extremely  improper, 
that  any  number  of  fubje<fts  Ihould  have  the  power  of  binding  the 
fupreme  magiftrate,  and  putting  him  againft  his  will  in  a  Hate  of 
war.  Whatever  hoftilities  therefore  may  be  committed  by  private 
citizens,  the  Hate  ought  not  to  be  affe&ed  thereby ;  unlefs  that 
Ihould  juftify  their  proceedings,  and  thereby  become  partner  in 
the  guilt.  Such  unauthorized  voluntiers  in  violence  are  not  ranked 
among  open  enemies,  but  are  treated  like  pirates  and  robbers : 
according  to  that  rule  of  the  civil  law 1 ;  hojlcs  hi  funt  qui  nobis , 
aut  quibus  nos ,  publice  bellum  decrevimus  :  caeteri  latrones  aut  prac- 

f  Fitzg.  200.  Stra.  797.  h  Puff.  b.8.  c.  6.  §.8.  and  Barbeyr. in  Ioc. 

*  Puff.  L.  of  N.  b.  8,  c,  9.  §.  6.  *  Ff.  50.  16.  1 18. 
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clones  funt.  And  the  reafo'n  which  is  given  by  Grotius  k,  why  ac¬ 
cording  to  the  law  of  nations  a  denunciation  of  war  ought  always 
to  precede  the  aCtual  commencement  of  hodilities,  is  not  fo  much 
that  the  enemy  may  be  put  upon  his  guard,  (which  is  matter  ra¬ 
ther  of  magnanimity  than  right)  but  that  it  may  be  certainly  clear 
that  the  war  is  not  undertaken  by  private  perfons,  but  by  the  will 
of  the  whole  community;  whofe  right  of  willing  is  in  this  cafe 
transferred  to  the  fupreme  magidrate  by  the  fundamental  laws  of 
fociety.  So  that,  in  order  to  make  a  war  completely  effectual,  it 
is  necelTary  with  us  in  England  that  it  be  publicly  declared  and 
duly  proclaimed  by  the  king’s  authority ;  and,  then,  all  parts  of 
both  the  contending  nations,  from  the  highed  to  the  lowed,  are 
bound  by  it.  And  wherever  the  right  refutes  of  beginning  a  na¬ 
tional  war,  there  alfo  mud  refide  the  right  of  ending  it,  or  the 
power  of  making  peace.  And  the  fame  check  of  parliamentary 
impeachment,  for  improper  or  inglorious  conduct,  in  beginning, 
conducting,  or  concluding  a  national  war,  is  in  general  fufficient 
to  redrain  the  miniders  of  the  crown  from  a  wanton  or  injurious 
exertion  of  this  great  prerogative. 

IV.  But,  as  the  delay  of  making  war  may  foinetimes  be  detri¬ 
mental  to  individuals  who  have  differed  by  depredations  from  fo¬ 
reign  potentates,  our  laws  have  in  fome  refpeCt  armed  the  fubjeCt 
with  powers  to  impel  the  prerogative;  by  directing  the  miniders 
of  the  crown  to  iffue  tetters  of  marque  and  reprifal  upon  due 
demand  :  the  prerogative  of  granting  which  is  nearly  related  to, 
and  plainly  derived  from,  that  other  of  making  war;  this  being 
indeed  only  an  incomplete  date  of  hodilities,  and  generally  end¬ 
ing  in  a  formal  denunciation  of  war.  Tbefe  tetters  are  grantable 
by  the  law  of  nations l,  whenever  the  fubjeCts  of  one  date  are 
oppreffed  and  injured  by  thofe  of  another;  and  judice  is  denied 
by  that  date  to  which  the  oppreffor  belongs.  In  this  cafe  tetters 
of  marque  and  reprifal  (words  in  themfelves  fynonymous  and  lig- 
nifying  a  taking  in  return)  may  be  obtained,  in  order  to  feife  the 
bodies  or  goods  of  the  fubjeCts  of  the  offending  date,  until  fatis- 

k  dc  jur.  h.  Iff  /.  /.  3.  c.  3.  §.  1 1.  1  Ibid.  1.  3.  c.  2.  §.  4  £5*  5. 
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fadtion  be  made,  wherever  they  happen  to  be  found.  And  indeed 
this  cuftom  of  reprifals  feems  dictated  by  nature  herfelf ;  for  which 
reafon  we  find  in  the  moft  antient  times  very  notable  inftances  of 
it m.  But  here  the  necefiity  is  obvious  of  calling  in  the  fovereign 
power,  to  determine  when  reprifals  may  be  made ;  elfe  every 
private  fufferer  would  be  a  judge  in  his  own  caufe.  In  pur- 
fuance  of  which  principle,  it  is  with  us  declared  by  the  ftatute 
4Hen.V.  c.7.  that,  if  any  fubjedts  of  the  realm  are  opprefied  in 
time  of  truce  by  any  foreigners,  the  king  will  grant  marque  in  due 
form,  to  all  that  feel  themfelves  grieved.  Which  form  is  thus 
diredted  to  be  obferved :  the  fufferer  muft  firft  apply  to  the  lord 
privy-feal,  and  he  fhall  make  out  letters  of  requefl:  under  the  privy 
feal ;  and,  if,  after  fuch  requeft  of  fatisfadtion  made,  the  party 
required  do  not  within  convenient  time  make  due  fatisfadtion  or 
restitution  to  tire  party  grieved,  the  lord  chancellor  fhall  make 
him  out  letters  of  marque  under  the  great  feal ;  and  by  virtue  of 
thefe  he  may  attack  and  feife  the  property  of  the  aggreffor  nation, 
without  hazard  of  being  condemned  as  a  robber  or  pirate. 

V.  Upon  exadtly  the  fame  reafon  hands  the  prerogative  of 
granting  fafe-condudts,  without  which  by  the  law  of  nations  no 
member  of  one  fociety  has  a  right  to  intrude  into  another.  And 
therefore  Puffendorf  very  juftly  refolves ",  that  it  is  left  in  the 
power  of  all  hates,  to  take  fuch  meafures  about  the  admifiion  of 
hrangers,  as  they  think  convenient ;  thofe  being  ever  excepted 
who  are  driven  on  the  coahs  by  necefiity,  or  by  any  caufe  that 
deferves  pity  or  compaffion.  Great  tendernefs  is  fhewn  by  our 
laws,  not  only  to  foreigners  in  dihrefs  (as  will  appear  when  we 
come  to  fpeak  of  fhipwrecks)  but  with  regard  alfo  to  the  admif- 
fion  of  hrangers  who  come  fpontaneoufiy.  For  fo  long  as  their 
nation  continues  at  peace  with  ours,  and  they  themfelves  behave 

m  See  the  account  given  byNeftor,  in  the  due  to  many  private  fubje&s  of  the  Pylian 
eleventh  book  of  the  Iliad,  of  the  reprifals  kingdom ;  out  of  which  booty  the  king 
made  by  himfelf  on  the  Epeian  nation  ;  took  three  hundred  head  of  cattle  for  his 
from  whom  he  took  a  multitude  of  cattle,  own  demand,  and  the  reft  were  equitably 
as  a  fatisfa&ion  for  a  prize  won  at  the  Elian  divided  among  the  other  creditors, 
games  by  his  father  Neleus,  and  for  debts  n  Law  of  N.  and  N.  b,  3.  c.  3.  §.  9. 
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peaceably,  they  are  under  the  king’s  protection  3  though  liable  to 
be  fent  home  whenever  the  king  fees  occafion.  But  no  fubjeCt  of 
a  nation  at  war  with  11s  can,  by  the  law  of  nations,  come  into 
the  realm,  nor  can  travel  himfelf  upon  the  high  Teas,  or  fend  his 
goods  and  merchandize  from  one  place  to  another,  without  dan¬ 
ger  of  being  feifed  by  our  fubjeCts,  unlefs  he  has  letters  of  fafe- 
conduCtj  which  by  divers  antient  ftatutes0  muft  be  granted  under 
the  king’s  great  feal  and  inrolled  in  chancery,  or  elfe  are  of  no 
effeCt :  the  king  being  fuppofed  the  beft  judge  of  fuch  emer¬ 
gencies,  as  may  deferve  exception  from  the  general  law  of  arms. 
But  paffports  under  the  king’s  fign-manual,  or  licences  from  his 
embaffadors  abroad,  are  now  more  ufually  obtained,  and  are  al¬ 
lowed  to  be  of  equal  validity. 

Indeed  the  law  of  England,  as  a  commercial  country,  pays 
a  very  particular  regard  to  foreign  merchants  in  innumerable  in- 
ftances.  One  I  cannot  omit  to  mention  :  that  by  magna  carta?  it 
is  provided,  that  all  merchants  (unlefs  publicly  prohibited  before¬ 
hand)  fhall  have  fafe  conduCt  to  depart  from,  to  come  into,  to 
tarry  in,  and  to  go  through  England,  for  the  exercife  of  mer¬ 
chandize,  without  any  unreafonable  imports,  except  in  time  of 
war  :  and,  if  a  war  breaks  out  between  us  and  their  country, 
they  fhall  be  attached  (if  in  England)  without  harm  of  body  or 
goods,  till  the  king  or  his  chief  jufticiary  be  informed  how  our 
merchants  are  treated  in  the  land  with  which  we  are  at  war 3  and, 
if  ours  be  fecure  in  that  land,  they  fhall  be  fecure  in  ours.  This 
feems  to  have  been  a  common  rule  of  equity  among  all  the  nor¬ 
thern  nations  3  for  we  learn  from  Stiernhookq,  that  it  was  a 
maxim  among  the  Goths  and  Swedes,  “  quam  legem  exteri  nobis 
“  pofuere,  eandem  Hits  ponemus”  But  it  is  fomewhat  extraordinary, 
that  it  fhould  have  found  a  place  in  magna  carta ,  a  mere  interior 
treaty  between  the  king  and  his  natural-born  fubjeCts  3  which  oc- 
cafions  the  learned  Montefquieu  to  remark  with  a  degree  of  ad¬ 
miration,  “  that  the  Englifh  have  made  the  protection  of  foreign 

0  ^Hen.VT.  c.  3.  18  Hen.  VI.  c,  8,  p  r.  30. 
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“  merchants  one  of  the  articles  of  their  national  liberty r But 
indeed  it  well  j unifies  another  obfervation  which  he  has  made8, 
“  that  the  Englifh  know  better  than  any  other  people  upon  earth, 
“  how  to  value  at  the  fame  time  thefe  three  great  advantages,  re¬ 
ligion,  liberty,  and  commerce.”  Very  different  from  the  genius 
of  the  Roman  people who  in  their  manners,  their  conftitution,. 
and  even  in  their  laws,  treated  commerce  as  a  diflionorable  em¬ 
ployment,  and  prohibited  the  exercife  thereof  to  perfons  of  birth, 
or  rank,  or  fortune  * :  and  equally  different  from  the  bigotry  of 
the  canonists,  who  looked  on  trade  as  inconfiftent  with  chriftia- 
nity ",  and  determined  at  the  council  of  Melfi,  under  pope  Ur¬ 
ban  II,  A.D.  1090,  that  it  was  impoffibte  with  a  fafe  conference 
to  exercife  any  traffic,  or  follow  the  profeffion  of  the  law  w. 

These  are  the  principal  prerogatives  of  the  king,  refpeCting 
this  nation’s  intercourfe  with  foreign  nations;  in  all  of  which  he 
is  confidered  as  the  delegate  or  reprefentative  of  his  people.  But 
in  domeitic  affairs  he  is  confidered  in  a  great  variety  of  characters,, 
and  from  thence  there  arifes  an  abundant  number  of  other  pre¬ 
rogatives. 

I.  First,  he  is.  a  conflituent  part  of  the  fupreme  legiflative 
power ;  and,  as  fuch,  has  the  prerogative  of  rejecting  fych  pro- 
vifions  in  parliament,  as  he  judges  improper  to  be  paffed.  The 
expediency  of  which  conftitution  has  before  been  evinced  at  large*: 
I  fhall  only  farther  remark,  that  the  king  is  not  bound  by  any 
aCt  of  parliament,  unlefs  he  be  named  therein  by  fpecial  and  par¬ 
ticular  words.  The  molt  general  words  that  can  be  devifed  (“any 
“perfon  or  perfons,  bodies  politic,  or  corporate,  &c .!’)  affeCt  not 
him  in  the  leaft,  if  they  may  tend  to  reftrain  or.  diminifh  any  of 

r  Sp.  L.  20.  13.  mere  at  or ;  autji  <voluerit  efie,  projkiatur  de 

s  Ibid.  20.  6.  ecelejta  Dei .  Decret *  I.  83.  1 1. 
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his  rights  or  interefts y.  For  it  would  be  of  moft  mifchievous  con- 
fequence  to  the  public,  if  the  ftrength  of  the  executive  power 
were  liable  to  be  curtailed  without  it’s  own  exprefs  confent,  by 
conftruftions  and  implications  of  the  fubjeft.  Yet  where  an  aft 
of  parliament  is  expreflly  made  for  the  prefervation  of  public  rights 
and  the  fupprefiion  of  public  wrongs,  and  does  not  interfere  with 
the  eftabliihed  rights  of  the  crown,  it  is  laid  to  be  binding  as 
well  upon  the  king  as  upon  the  fubjeft 2 :  and,  likewife,  the  king 
may  take  the  benefit  of  any  particular  aft,  though  he  be  not  es¬ 
pecially  named  \ 

II.  The  king  is  confidered,  in  the  next  place,  as  the  general- 
iftimo,  or  the  firft  in  military  command,  within  the  kingdom. 
The  great  end  of  Society  is  to  proteft  the  weaknefs  of  individuals 
by  the  united  ftrength  of  the  community  :  and  the  principal  ufe 
of  government  is  to  direft  that  united  ftrength  in  the  beft  and 
moft  efteftual  manner,  to  anfwer  the  end  propofed.  Monarchical 
government  is  allowed  to  be  the  fitted  of  any  for  this  purpofe  : 
it  follows  therefore,  from  the  very  end  of  it’s  inftitution,  that  in 
a  monarchy  the  military  power  rnuft  be  trufted  in  the  hands  of 
the  prince. 

In  this  capacity  therefore,  of  general  of  the  kingdom,  the 
king  has  the  foie  power  of  railing  and  regulating  fleets  and  armies. 
Of  the  manner  in  which  they  are  raifed  and  regulated  I  fhall 
fpeak  more,  when  I  come  to  confider  the  military  ftate.  We  are 
now  only  to  confider  the  prerogative  of  enlifting  and  of  govern¬ 
ing  them  :  which  indeed  was  difputed  and  claimed,  contrary  to 
all  reafon  and  precedent,  by  the  long  parliament  of  king  Charles  I  ■, 
but,  upon  the  reftoration  of  his  foil,  was  Solemnly  declared  by 
the  ftatute  13  Car.  II.  c.  6.  to  be  in  the  king  alone  :  for  that  the 
foie  fupreme  government  and  command  of  the  militia  within  all 
his  majefty’s  realms  and  dominions,  and  of  all  forces  by  fea  and 
land,  and  of  all  forts  and  places  of  ftrength,  ever  was  and  is  the 

y  1 1  Rep.  74.  a  7  Rep.  32. 
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undoubted  right  of  his  majefty,  and  his  royal  predceeflors,  kings 
and  queens  of  England  ;  and  that  both  or  either  houfe  of  parlia¬ 
ment  cannot,  nor  ought  to,  pretend  to  the  fame. 

This  ftatute,  it  is  obvious  to  obferve,  extends  not  only  to 
fleets  and  armies,  but  alfo  to  forts,  and  other  places  of  ftrength, 
within  the  realm ;  the  foie  prerogative,  as  well  of  eredting,  as 
manning  and  governing  of  which,  belongs  to  the  king  in  his  ca¬ 
pacity  of  general  of  the  kingdom  b :  and  all  lands  were  formerly 
fubjedt  to  a  tax,  for  building  of  cattles  wherever  the  king  thought 
proper.  This  was  one  of  the  three  things,  from  contributing  to 
the  performance  of  which  no  lands  were  exempted ;  and  there¬ 
fore  called  by  our  Saxon  anceftors  the  trinoda  necejjitas:  fc .  pontis 
reparatio ,  arris  conjlruclio,  et  expeditio  contra  hojlem c.  And  this 
they  were  called  upon  to  do  fo  often,  that,  as  fir  Edward  Coke 
from  M.  Paris  affures  us d,  there  were  in  the  time  of  Henry  II 
1 1 15  cattles  fubfitting  in  England.  The  inconvenience  of  which, 
when  granted  out  to  private  fubjedts,  the  lordly  barons  of  thofe 
times,  was  feverely  felt  by  the  whole  kingdom;  for,  as  William 
of  Newbridge  remarks  in  the  reign  of  king  Stephen,  “  e  rant  .in 
“  Anglia  quodammodo  tot  regcs  vel  pot  ins  tyranni,  quot  domini  cajlel- 
“  lorum but  it  was  felt  by  none  more  fenfibly  than  by  two 
fucceeding  princes,  king  John  and  king  Henry  III.  And  there¬ 
fore,  the  greateft  part  of  them  being  demolished  in  the  barons’ 
wars,  the  kings  of  after  times  have  been  very  cautious  of  flitter¬ 
ing  them  to  be  rebuilt  in  a  fortified  manner  :  and  fir  Edward  Coke 
lays  it  down e,  that  no  fubjedl  can  build  a  cattle,  or  houfe  of 
ftrength  imbatteled,  or  other  fortrefs  defenfible,  without  the  li¬ 
cence  of  the  king ;  for  the  danger  which  might  enfue,  if  every 
man  at  his  pleafure  might  do  it. 

I  t  is  partly  upon  the  fame,  and  partly  upon  a  fifcal  founda¬ 
tion,  to  fecure  his  marine  revenue,  that  the  king  has  the  prero- 

b  2  Inlt.  30.  d  2  Inft.  31. 
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gative  of  appointing  ports  and  havens,  or  fuch  places  only,  for 
perfons  and  merchandize  to  pafs  into  and  out  of  the  realm,  as  he 
in  his  wifdom  fees  proper.  By  the  feodal  law  all  navigable  rivers 
and  havens  were  computed  among  the  regalia f,  and  were  fubjed 
to  the  fovereign  of  the  Hate.  And  in  England  it  hath  always 
been  held,  that  the  king  is  lord  of  the  whole  Ihore6,  and  parti¬ 
cularly  is  the  guardian  of  the  ports  and  havens,  which  are  the 
inlets  and  gates  of  the  realm h :  and  therefore,  fo  early  as  the 
reign  of  king  John,  we  find  fhips  feifed  by  the  king’s  officers  for 
putting  in  at  a  place  that  was  not  a  legal  port '.  Thefe  legal  ports 
were  undoubtedly  at  firfi:  afiigned  by  the  crown ;  fince  to  each 
of  them  a  court  of  portmote  is  incident1*,  the  jurifdidtion  of  which 
mull  flow  from  the  royal  authority :  the  great  ports  of  the  fee 
are  alfo  referred  to,  as  well  known  and  ellablilhed,  by  llatute 
4  Hen.  IV.  c.  20.  which  prohibits  the  landing  el fe where  under 
pain  of  confifcation  :  and  the  llatute  1  Eliz.  c.  11.  recites  that 
the  franchife  of  lading  and  difcharging  had  been  frequently 
granted  by  the  crown. 

But  though  the  king  had  a  power  of  granting  the  franchife 
of  havens  and  ports,  yet  he  had  not  the  power  of  refumption,  or 
of  narrowing  and  confining  their  limits  when  once  ellablilhed  j 
but  any  perfon  had  a  right  to  load  or  difcharge  his  merchandize 
in  any  part  of  the  haven  :  whereby  the  revenue  of  the  culloms 
was  much  impaired  and  diminilhed,  by  fraudulent  landings  in 
obfcure  and  private  corners.  This  occafioned  the  llatutes  of  1  Eliz. 
c.u.  and  13  &  iqCar.  II.  c.ii.  §.14.  which  enable  the  crown 
by  commiffion  to  afcertain  the  limits  of  all  ports,  and  to  affign 
proper  wharfs  and  quays  in  each  port,  for  the  exclufive  landing 
and  loading  of  merchandize. 

The  eredlion  of  beacons,  light-houfes,  and  fea-marks,  is  alfo 
a  branch  of  the  royal  prerogative  :  whereof  the  firfi  was  antiently 
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ufed  in  order  to  alarm  the  country,  in  cafe  of  the  approach  of 
an  enemy;  and  all  of  them  are  fignally  ufeful  in  guiding  and 
preferving  veflels  at  fea  by  night  as  well  as  by  day.  For  this  pur- 
pofe  the  king  hath  the  exclufive  power,  by  commiffion  under  his 
great  feal1,  to  caufe  them  to  be  eredted  in  fit  and  convenient 
places"1,  as  well  upon  the  lands  of  the  fubjedt  as  upon  the  de- 
mefnes  of  the  crown :  which  power  is  ufually  verted  by  letters 
patent  in  the  office  of  lord  high  admiral n.  And  by  ftatute  8  Eliz. 
c.  13.  the  corporation  of  the  trinity-houfe  are  impowered  to  fet 
up  any  beacons  or  fea-marks  wherever  they  fhall  think  them  ne- 
ceflary ;  and  if  the  owner  of  the  land  or  any  other  perfon  fhall 
deftroy  them,  or  fhall  take  down  any  fteeple,  tree,  or  other  known 
fea-mark,  he  fhall  forfeit  100/.  or,  in  cafe  of  inability  to  pay  it, 
fhall  be  ipfo  faSlo  outlawed. 

T  o  this  branch  of  the  prerogative  may  alfo  be  referred  the 
power  verted  in  his  majerty,  by  ftatutes  12  Car.  II.  c.  4.  and 
29  Geo.  II.  c.  16.  of  prohibiting  the  exportation  of  arms  or  am¬ 
munition  out  of  this  kingdom,  under  fevere  penalties  ;  and  like- 
wife  the  right  which  the  king  has,  whenever  he  fees  proper,  of 
confining  his  fubjedts  to  rtay  within  the  realm,  or  of  recalling 
them  when  beyond  the  feas.  By  the  common  law,°,  every  man 
may  go  out  of  the  realm  for  whatever  caufe  he  pleafeth,  without 
obtaining  the  king’s  leave ;  provided  he  is  under  no  injundtion  of 
flaying  at  home:  (which  liberty  was  exp reflly  declared  in  king 
John’s  great  charter,  though  left  out  in  that  of  Henry  III)  but, 
becaufe  that  every  man  ought  of  right  to  defend  the  king  and  his 
realm,  therefore  the  king  at  his  pleafure  may  command  him  by  his 
writ  that  he  go  not  beyond  the  feas,  or  out  of  the  realm,  without 
licence;  and  if  he  do  the  contrary,  he  fhall  be  punifhed  for  dif- 
obeying  the  king’s  command.  Some  perfons  there  antiently  were, 
that,  by  reafon  of  their  ftations,  were  under  a  perpetual  prohibi¬ 
tion  of  going  abroad  without  licence  obtained;  among  which  were 
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reckoned  all  peers,  on  account  of  their  being  counfellors  of  the 
crown;  all  knights,  who  were  bound  to  defend  the  kingdom 
from  invafions ;  all  ecclefiaftics,  who  were  expreflly  confined  by 
cap.  4.  of  the  conftitutions  of  Clarendon,  on  account  of  their 
attachment  in  the  times  of  popery  to  the  fee  of  Rome;  all  ar¬ 
chers  and  other  artificers,  left  they  fliould  inftruCt  foreigners  to 
rival  us  in  their  feveral  trades  and  manufactures.  This  was  law  in 
the  times  of  Britton p,  who  wrote  in  the  reign  of  Edward  I;  and 
fir  Edward  Coke q  gives  us  many  inftances  to  this  effeCt  in  the 
time  of  Edward  III.  In  the  fucceeding  reign  the  affair  of  tra¬ 
velling  wore  a  very  different  afpeCt :  an  aCt  of  parliament  being 
made r,  forbidding  all  perfons  whatever  to  go  abroad  without  li¬ 
cence  ;  except  only  the  lords  and  other  great  men  of  the  realm  , 
and  true  and  notable  merchants ;  and  the  king’s  foldiers.  But 
this  a£t  was  repealed  by  the  ftatute  4  Jac.  I.  c.  1.  And  at  prefent 
every  body  has,  or  at  leaft  affumes,  the  liberty  of  going  abroad 
when  he  pleafes.  Yet  undoubtedly  if  the  king,  by  writ  of  ne 
exeat  regnum,  under  his  great  feal  or  privy  feal,  thinks  proper  to 
prohibit  him  from  fo  doing;  or  if  the  king  fends  a  writ  to  any 
man,  when  abroad,  commanding  his  return;  and  in  either  cafe 
the  fubjeCt  difobeys;  it  is  a  high  contempt  of  the  king’s  prero¬ 
gative,  for  which  the  offender’s  lands  fhall  be  feifed  till  he  return;, 
and  then  he  is  liable  to  fine  and  imprifonments. 

III.  Another  capacity,  in  which  the  king  is  confidered  in 
domeftic  affairs,  is  as  the  fountain  of  juftice  and  general  confer- 
vator  of  the  peace  of  the  kingdom.  By  the  fountain  of  juftice 
the  law  does  not  mean  the  author  or  original,  but  only  the  diflri- 
butor .  Juftice  is  not  derived  from  the  king,  as  from  his  free  gift ; 
but  he  is  the  fteward  of  the  public,  to  difpenfe  it  to  whom  it  is 
duex.  He  is  not  the  fpring,  but  the  refervoir;  from  whence  right 
and  equity  are  conduced,  by  a  thoufand  chanels,  to  every  indivi¬ 
dual.  The  original  power  of  judicature,  by  the  fundamental  prin- 
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ciples  of  fociety,  is  lodged  in  the  fociety  at  large  :  but  as  it  would 
be  impracticable  to  render  complete  juftice  to  every  individual, 
by  the  people  in  their  collective  capacity,  therefore  every  nation 
has  committed  that  power  to  certain  feleCt  magiftrates,  who  with 
more  eafe  and  expedition  can  hear  and  determine  complaints;  and 
in  England  this  authority  has  imniemorially  been  exercifed  by  the- 
king  or  his  fubftitutes.  He  therefore  has  alone  the  right  of  erect¬ 
ing  courts  of  judicature :  for,  though  the  conftitution  of  the 
kingdom  hath  entrufted  him  with  the  whole  executive  power  of 
the  laws,  it  is  impoffible,  as  well  as  improper,  that  he  fhould 
perfonally  carry  into  execution  this  great  and  extenfive  truft :  it 
is  confequently  neceffary,  that  courts  ffiould  be  ereCted,  to  affift 
him  in  executing  this  power ;  and  equally  neceffary,  that,  if  erec¬ 
ted,  they  fliould  be  ereCted  by  his  authority.  And  hence  it  is, 
that  all  jurifdiCtions  of  courts  are  either  mediately  or  immediately 
derived  from  the  crown,  their  proceedings  run  generally  in  the 
king's  name,  they  pafs  under  his  feal,  and  are  executed  by  his 
officers. 

I  t  is  probable,  and  almoff  certain,  that  in  very  early  times, 
before  our  conftitution  arrived  at  it’s  full  perfection,  our  kings  in 
perfon  often  heard  and  determined  caufes  between  party  and  party. 
But  at  prefent,  by  the  long  and  uniform  ufage  of  many  ages,  our 
kings  have  delegated  their  whole  judicial  power  to  the  judges  of 
their  feveral  courts ;  which  are  the  grand  depofitary  of  the  fun¬ 
damental  laws  of  the  kingdom,  and  have  gained  a  known  and 
ftated  jurifdiCtion,  regulated  by  certain  and  eftabliffied  rules, 
which  the  crown  itfelf  cannot  now  alter  but  by  aCt  of  parlia¬ 
ment  u.  And,  in  order  to  maintain  both  the  dignity  and  indepen¬ 
dence  of  the  judges  in  the  fuperior  courts,  it  is  enaCted  by  the 
ftatute  13  W.  III.  c.  2.  that  their  commiffions  fliall  be  made  (not, 
as  formerly,  durante  bene  placito,  but)  quamdiu.  bene  fe  gejferint , 
and  their  falaries  afcertained  and  eftabliffied ;  but  that  it  may  be 
lawful  to  remove  them  on  the  addrefs  of  both  houfes  of  parlia¬ 
ment.  And  now,  by  the  noble  improvements  of  that  law  in  the 

u  2  Hawk.  P.  C.  2. 

K  k  2 


ftatute 


268  The  Rights  Book  I. 

ftatuteof  i  Geo.  III.  c.  23.  enadted  at  the  earneft  recommendation 
of  the  king  himfelf  from  the  throne,  the  judges  are  continued  in 
their  offices  during  their  good  behaviour,  notwithftanding  any 
demife  of  the  crown  (which  was  formerly  held  w  immediately  to 
vacate  their  feats)  and  their  full  falaries  are  abfolutely  Secured  to 
them  during  the  continuance  of  their  commiffions :  his  majefty 
having  been  pleafed  to  declare,  that  “  he  looked  upon  the  inde- 
“  pendence  and  uprightnefs  of  the  judges,  as  elfential  to  the  im- 
partial  administration  of  juftice ;  as  one  of  the  belt  Securities  of 
“  the  rights  and  liberties  of  his  fubjedts ;  and  as  moll  conducive 
**  to  the  honour  of  the  crown  V’ 

I  n  criminal  proceedings,  or  profecutions  for  offences,  it  would 
ftill  be  a  higher  abfurdity,  if  the  king  perfonally  fate  in  judg¬ 
ment  ;  becaufe  in  regard  to  thefe  he  appears  in  another  capacity, 
that  of  profecutor.  All  offences  are  either  againft  the  king’s  peace, 
or  his  crown  and  dignity  ;  and  are  fo  laid  in  every  indidtment. 
For,  though  in  their  confequences  they  generally  feem  (except  in> 
the  cafe  of  treafon  and  a  very  few  others)  to  be  rather  offences 
againff  the  kingdom  than  the  king  ;  yet,  as  the  public,  which  is 
an  invilible  body,  has  delegated  all  it’spower  and  rights,  with  re¬ 
gard  to  the  execution  of  the  laws,  to  one  vilible  magistrate,  all 
affronts  to  that  power,  and  breaches  of  thofe  rights,  are  imme¬ 
diately  offences  againff  him,  to  whom  they  are  fo  delegated  by' 
the  public.  He  is  therefore  the  proper  perfon  to  profecute  for- 
all  public  offences  and  breaches  of  the  peace,  being  the  perfon 
injured  in  the  eye  of  the  law.  And  this  notion  was  carried  So  far 
in  the  old  Gothic  constitution,  (wherein  the  king  was  bound  by' 
his  coronation  oath  to  conferve  the  peace)  that  in  cafe  of  any  for¬ 
cible  injury  offered  to  the  perfon  of  a  fellow  fubjedt,  the  offender 
was  accufed  of  a  kind  of  perjury,  in  having  violated  the  king’s 
coronation  oath;  dicebaturfregijje  jur amentum regis juration y.  And 

w  Lord  Raym.  747.  the  mirrour.  c.  1.  §.5.  And  fa  alfo,  when 

x  Com.  Journ.  3  Mar.  1761,  the  chief  jaftice  Thorpe  was  condemned  to 

y  Stiernh.  dr  jure  Goth .  /.  3.  c.  3.  A  notion  be  hanged  for  bribery,  he  was  faid  facra?nen- 
fomewhdt  fimilar  to  this  may  be  found  in  t umdomim regis fregijfe.  Rot.  FarL 
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hence  alfo  arifes  another  branch  of  the  prerogative,  that  of  par¬ 
doning  offences;  for  it  is  reafonable  that  he  only  who  is  injured 
fhould  have  the  power  of  forgiving.  Of  profecutions  and  par¬ 
dons  I  fhall  treat  more  at  large  hereafter  ;  and  only  mention  them 
here,  in  this  curfory  manner,  to  fhew  the  conflitutional  grounds 
of  this  power  of  the  crown,  and  how  regularly  connected  all  the 
links  are  in  this  vafl  chain  of  prerogative. 

In  this  difiinct  and  feparate  exigence  of  the  judicial  power, 
in  a  peculiar  body  of  men,  nominated  indeed,  but  not  removeable 
at  pleafure,  by  the  crown,  confifls  one  main  prefervative  of  the. 
public  liberty;  which  cannot  fubfift  long  in  any  ftate,  unlefs  the 
adminifiration  of  common  juftice  be  in  fome  degree  feparated 
both  from  the  legiflative  and  alfo  from  the  executive  power.  Were 
it  joined  with  the  legiflative,  the  life,  liberty,  and  property,  of 
the  fubjeCt  would  be  in  the  hands  of  arbitrary  judges,  whofe  de- 
cifions  would  be  then  regulated  only  by  their  own  opinions,  and 
not  by  any  fundamental  principles  of  law ;  which,  though  legif- 
lators  may  depart  from,  yet  judges  are  bound  to  obferve..  Were 
it  joined  with  the  executive,  this  union  might  foon  be  an  over- 
ballance  for  the  legiflative.  For  which  reafon,  by  the  ftatute  of 
16  Car.  I.  c.  10.  which  abolifhed  the  court  of  flar  chamber,  ef¬ 
fectual  care  is  taken  to  remove  all  judicial  power  out  of  the  hands 
of  the  king’s  privy  council ;  who,,  as  then  was  evident  from  re¬ 
cent  inftances,  might. foon  be  inclined  to  pronounce  that  for  law,, 
which  was  moft  agreeable  to  the  prince  or  his  officers.  Nothing 
therefore  is  more  to  be  avoided,  in  a  free  conflitution,  than  uniting, 
the  provinces  of  a  judge  and  a  minifler  of  ftate.  And  indeed,, 
that  the  abfolute  power,  claimed  and  exercifed  in  a  neighbouring, 
nation,  is  more  tolerable  than  that  of  the  eaftern  empires,  is- 
in  great  meafure  owing  to  their  having  veiled  the.  judicial  power 
in  their  parliaments,  a  body  feparate  and  diflind  from  both  the. 
legiflative  and  executive  :  and,  if  ever  that  nation  recovers  it’s- 
former  liberty,  it  will  owe  it  to  the  efforts  of  thofe  affemblies.. 
In  Turkey,  where  every  thing  is  centered  in  the  fultan  or  his 
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minifters,  defpotic  power  is  in  it’s  meridian,  and  wears  a  more 
dreadful  afpedt. 

A  consequence  of  this  prerogative  is  the  legal  ubiquity  of 
the  king.  His  majefly,  in  the  eye  of  the  law,  is  always  prefent 
in  all  his  courts,  though  he  cannot  perfonally  diftribute  juftice*. 
His  judges  are  the  mirror  by  which  the  king’s  image  is  reflected. 
It  *s  the  regal  office,  and  not  the  royal  perfon,  that  is  always 
prefent  in  court,  always  ready  to  undertake  profecutions,  or  pro¬ 
nounce  judgment,  for  the  benefit  and  protection  of  the  fubjedt. 
And  from  this  ubiquity  it  follows,  that  the  king  can  never  be 
nonfuit a ;  for  a  nonfuit  is  the  defertion  of  the  fuit  or  adtion  by 
the  non-appearance  of  the  plaintiff  in  court.  For  the  fame  reafon 
alfo,  in  the  forms  of  legal  proceedings,  the  king  is  not  faid  to 
appear  by  his  attorney,  as  other  men  do ;  for  he  always  appears  in 
contemplation  of  law  in  his  own  proper  perfon  b. 

From  the  fame  original,  of  the  king’s  being  the  fountain  of 
juftice,  we  may  alfo  deduce  the  prerogative  of  iffuing  proclama¬ 
tions,  which  is  veiled  in  the  king  alone.  Thefe  proclamations 
have  then  a  binding  force,  when  (as  fir  Edward  Coke  obferves0) 
they  are  grounded  upon  and  enforce  the  laws  of  the  realm.  For, 
though  the  making  of  laws  is  intirely  the  work  of  a  diftindt  part, 
the  legiilative  branch,  of  the  fovereign  power,  yet  the  manner, 
time,  and  circumffances  of  putting  thofe  laws  in  execution  muff 
frequently  be  left  to  the  difcretion  of  the  executive  magiftrate. 
And  therefore  his  conftitutions  or  edidts,  concerning  thefe  points, 
which  we  call  proclamations,  are  binding  upon  the  fubjedt,  where 
they  do  not  either  contradidl  the  old  laws,  or  tend  to  effablifh 
new  ones  ;  but  only  enforce  the  execution  of  fuch  laws  as  are 
already  in  being,  in  fuch  manner  as  the  king  ihall  judge  necef- 
fary.  Thus  the  eilabliffied  law  is,  that  the  king  may  prohibit  any 
of  his  fubjedls  from  leaving  the  realm  :  a  proclamation  therefore 
forbidding  this  in  general  for  three  weeks,  by  laying  an  embargo 

z  Fortefc.  c.  8.  2  Inft.  186.  b  Finch.  L.81. 
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upon  all  /hipping  in  time  of  ward,  will  be  equally  binding  as  an 
adt  of  parliament,  becaufe  founded  upon  a  prior  law.  A  procla¬ 
mation  for  difarming  papifts  is  alfo  binding,  being  only  in  execu¬ 
tion  of  what  the  legislature  has  firft  ordained  :  but  a  proclama¬ 
tion  for  allowing  arms  to  papifts,  or  for  difarming  any  proteftant 
fubjedts,  will  not  bind;  becaufe  the  firft  would  be  to  aftiime  a  dif- 
penfing  power,  the  latter  a  legiflative  one  ;  to  the  veiling  of  ei-  . 
ther  of  which  in  any  Angle  perfon  the  laws  of  England  are  ab- 
folutely  ftrangers.  Indeed  by  the  ftatute  31  Hen. VIII.  c.  8. ’it 
was  enadted,  that  the  king’s  proclamations  Ihould  have  the  force 
of  adts  of  parliament :  a  ftatute,  which  was  calculated  to  intro¬ 
duce  the  moft  defpotic  tyranny;  and  which  muft  have  proved  fa¬ 
tal  to  the  liberties  of  this  kingdom,  had  it  not  been  luckily  re¬ 
pealed  in  the  minority  of  his  fucceflor,  about  five  years  after e. 

IV.  The  king  is  likewife  the  fountain  of  honour,  of  office, 
and  of  privilege :  and  this  in  a  different  fenfe  from  that  wherein 
he  is  ftiled  the  fountain  of  juftice ;  for  here  he  is  really  the  parent 
of  them.  It  is  impoffible  that  government  can  be  maintained 
without  a  due  fubordination  of  rank ;  that  the  people  may  know 
and  diftinguilh  fuch  as  are  fet  over  them,  in  order  to  yield  them 
their  due  refpedt  and  obedience ;  and  alfo  that  the  officers  them- 
felves,  being  encouraged  by  emulation  and  the  hopes  of  fuperio- 
rity,  may  the  better  difeharge  their  fundtions  :  and  the  law  fup- 
pofes,  that  no  one  can  be  fo  good  a  judge  of  their  feveral  merits 
and  fervices,  as  the  king  himfelf  who  employs  them.  It  has  there¬ 
fore  intrufted  with  him  the  foie  power  of  conferring  dignities  and- 
honours,  in  confidence  that  he  will  beftow  them  upon  none,  but 
fuch  as  deferve  them.  And  therefore  all  degrees  of  nobility,  of 
knighthood,  and  other  titles,  are  received  by  immediate  grant 
from  the  crown  :  either  exprefled  in  writing,  by  writs  or  letters, 
patent,  as  in  the  creations  of  peers  and  baronets;  or  by  corporeal 
inveftiture,  as  in  the  creation  of  a  Ample  knight. 

4M0CL  177*179*  e  Star,  1  Edw.VL  c.  12. 
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:From  the  fame  principle  alio  arifes  the  prerogative  of  erect¬ 
ing  and  difpofing  of  offices  :  for  honours  and  offices  are  in  their 
nature  convertible  and  lynonymous.  All  offices  under  the  crown 
carry  in  the  eye  of  the  law  an  honour  along  with  them;  becaufe 
they  imply  a  fuperiority  of  parts  and  abilities,  being  fuppofed  to 
be  always  filled  with  thofe  that  are  molt  able  to  execute  them. 
And,  on  the  other  hand,  all  honours  in  their  original  had  duties 
or  offices  annexed  to  them  :  an  earl,  comes ,  was  the  confervator 
or  governor  of  a  county ;  and  a  knight,  miles,  was  bound  to  at¬ 
tend  the  king  in  his  wars.  For  the  fame  reafon  therefore  that 
honours  are  in  the  difpol'al  of  the  king,  offices  ought  to  be  fo  like- 
wife;  and  as  the  king  may  create  new  titles,  fo  may  he  create  new 
offices :  but  with  this  reflridlion,  that  he  cannot  create  new  offi¬ 
ces  with  new  fees  annexed  to  them,  nor  annex  new  fees  to  old 
offices ;  for  this  would  be  a  tax  upon  the  fubjedt,  which  cannot 
be  impofed  but  by  adt  of  parliament*.  Wherefore,  in  13  Hen.  IV, 
a  new  office  being  created  by  the  king’s  letters  patent  for  meafu- 
ring  cloths,  with  a  new  fee  for  the  fame,  the  letters  patent  were, 
on  account  of  the  new  fee,  revoked  and  declared  void  in  parlia¬ 
ment. 

Upon  the  fame,  or  a  like  reafon,  the  king  has  alfo  the  pre¬ 
rogative  of  conferring  privileges  upon  private  perfons.  Such  as 
granting  place  or  precedence  to  any  of  his  fubjedts,  as  ffiall  feem 
good  to  his  royal  wifdom6:  or  fuch  as  converting  aliens,  or  per¬ 
fons  born  out  of  the  king’s  dominions,  into  denizens ;  whereby 
fome  very  confiderable  privileges  of  natural-born  fubjedts  are  con¬ 
ferred  upon  them.  Such  alfo  is  the  prerogative  of  eredting  corpo¬ 
rations  ;  whereby  a  number  of  private  perl'ons  are  united  and  knit 
together,  and  enjoy  many  liberties,  powers,  and  immunities  in 
their  politic  capacity,  which  they  were  utterly  incapable  of  in 
their  natural.  Of  aliens,  denizens,  natural-born,  and  naturalized 
fubjedts,  I  fhall  fpeak  more  largely  in  a  fubfequent  chapter ;  as 
alfo  of  corporations  at  the  clofe  of  this  book  of  our  commentaries. 

f  211-1(1.533,  6  4-  Infl.  36 1 • 
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I  now  only  mention  them  incidentally,  in  order  to  remark  the 
king’s  prerogative  of  making  them  ;  which  is  grounded  upon  this 
foundation,  that  the  king,  having  the  foie  adminiftration  of  the 
government  in  his  hands,  is  the  beft  and  the  only  judge,  in  what 
capacities,  with  what  privileges,  and  under  what  diftindtions,  his 
people  are  the  beft  qualified  to  ferve,  and  to  adt  under  him.  A 
principle,  which  was  carried  fo  far  by  the  imperial  law,  that  it 
was  determined  to  be  the  crime  of  facrilege,  even  to  doubt 
whether  the  prince  had  appointed  proper  officers  in  the  ftate  h. 

V.  Another  light  in  which  the  laws  of  England  confider 
the  king  with  regard  to  domeftic  concerns,  is  as  the  arbiter  of 
commerce.  By  commerce,  I  at  prefent  mean  domeftic  commerce 
only.  It  would  lead  me  into  too  large  a  field,  if  I  were  to  attempt 
to  enter  upon  the  nature  of  foreign  trade,  it’s  privileges,  regula¬ 
tions,  and  reftridtions ;  and  would  be  alfo  quite  befide  the  pur- 
pofe  of  thefe  commentaries,  which  are  confined  to  the  laws  of 
England.  Whereas  no  municipal  laws  can  be  fufficient  to  order 
and  determine  the  very  extenfive  and  complicated  affairs  of  traffic 
and  merchandize  ;  neither  can  they  have  a  proper  authority  for 
this,  purpofe.  For  as  thefe  are  tranfadtions  carried  on  between 
fubjedts  of  independent  ftates,  the  municipal  laws  of  one  will  not 
be  regarded  by  the  other.  For  which  reafon  the  affairs  of  com¬ 
merce  are  regulated  by  a  law  of  their  own,  called  the  law  mer¬ 
chant  or  lex  fnercatoria,  which  all  nations  agree  in  and  take  notice 
of.  And  in  particular  it  is  held  to  be  part  of  the  law  of  England, 
which  decides  the  caufes  of  merchants  by  the  general  rules  which 
obtain  in  all  commercial  countries;  and  that  often  even  in  matters 
relating  to  domeftic  trade,  as  for  inftance  with  regard  to  the  draw¬ 
ing,  the  acceptance,  and  the  transfer,  of  inland  bills  of  exchange1. 

With  us  in  England,  the  king’s  prerogative,  fo  far  as  it  re¬ 
lates  to  mere  domeftic  commerce,  will  fall  principally  under  the 
following  articles. 

h  Difputare  de  principali  judicio  non  oportet :  J-r,  quern  element  imperator.  C.  9.  29.  3. 
facrilegii  enim  injlar  ejly  dubitare  an  is  dignus  1  Co.  Litt,  172.  Ld  Raym.  181. 1542. 
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First,  the  eftablifhment  of  public  marts,  or  places  of  buy¬ 
ing  and  felling,  fuch  as  markets  and  fairs,  with  the  tolls  there¬ 
unto  belonging.  Thefe  can  only  be  fet  up  by  virtue  of  the  king’s 
grant,  or  by  long  and  immemorial  ufage  and  prefcription,  which 
prefuppofes  fuch  a  grant k.  The  limitation  of  thefe  public  reforts, 
to  fuch  time  and  fuch  place  as  may  be  moft  convenient  for  the 
neighbourhood,  forms  a  part  of  oeconomics,  or  domeftic  polity; 
which,  confidering  the  kingdom  as  a  large  family,  and  the  king 
as  the  mailer  of  it,  he  clearly  has  a  right  to  difpofe  and  order  as 
he  pleafes. 

Second  l  y,  the  regulation  of  weights  and  meafures.  Thefe, 
for  the  advantage  of  the  public,  ought  to  be  univerfally  the  fame 
throughout  the  kingdom  ;  being  the  general  criterions  which  re¬ 
duce  all  things  to  the  fame  or  an  equivalent  value.  But,  as  weight 
and  meafure  are  things  in  their  nature  arbitrary  and  uncertain,  it' 
is  therefore  expedient  that  they  be  reduced  to  fome  fixed  rule  or 
ftandard  :  which  ftandard  it  is  impoflible  to  fix  by  any  written 
law  or  oral  proclamation  ;  for  no  man  can,  by  words  only,  give 
another  an  adequate  idea  of  a  foot-rule,  or  a  pound-weight.  It 
is  therefore  neceffary  to  have  recourfe  to  fome  vifible,  palpable, 
material  ftandard ;  by  forming  a  companion  with  which,  all 
weights  and  meafures  may  be  reduced  to  one  uniform  fize  :  ?and 
the  prerogative  of  fixing  this  ftandard,  our  antient  law  veiled  in 
the  crown  ;  as  in  Normandy  it  belonged  to  the  duke  ’.  This 
ftandard  was  originally  kept  at  Winchefter  :  and  we  find  in  the 
laws  of  king  Edgar  m,  near  a  century  before  the  conqueft,  an  in- 
jundlion  that  the  one  meafure,  which  was  kept  at  Winchefter, 
fhould  be  obferved  throughout  the  realm.  Moft  nations  have  re¬ 
gulated  the  ftandard  of  meafures  of  length  by  comparifon  with 
the  parts  of  the  human  body  ;  as  the  palm,  the  hand,  the  fpan, 
the  foot,  the  cubit,  the  ell,  {ulna,  or  arm)  the  pace,  and  the  fa¬ 
thom.  But,  as  thefe  are  of  different  dimenfions  in  men  of  diffe- 

k  2  Inft.  220.  m  cap.  8. 

1  Gr.  Couflum,  c.  l6. 
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rent  proportions,  our  nntient  hiftoria,ns "  inform  us,  that  a  new 
ftandard  of  longitudinal  meafure  was  afcertained  by  king  Henry 
the  firft ;  who  commanded  that  the  ulna  or  antient  ell,  which 
anfwers  to  the  modern  yard,  fhould  be  made  of  the  exa<ft  length 
of  his  own  arm.  And,  one  ftandard  of  meafures  of  length  being 
gained,  all  others  are  ealily  derived  from  thence ;  thofe  of  greater 
length  by  multiplying,  thofe  of  lefs  by  fubdividing,  that  original 
ftandard.  Thus,  by  the  ftatute  called  compofitio  ulnarum  et  pertica - 
rum,  five  yards  and  an  half  make  a  perch  ;  and  the  yard  is  fub- 
divided  into  three  feet,  and  each  foot  into  twelve  inches ;  which 
inches  will  be  each  of  the  length  of  three  grains  of  barley.  Su¬ 
perficial  meafures  are  derived  by  fquaring  thofe  of  length  ;  and 
meafures  of  capacity  by  cubing  them.  The  ftandard  of  weights 
was  originally  taken  from  corns  of  wheat,  whence  the  loweft 
denomination  of  weights  we  have  is  ftill  called  a  grain  ;  thirty 
two  of  which  are  directed,  by  the  ftatute  called  compofitio  menfu- 
rarum,  to  compofe  a  penny  weight,  whereof  twenty  make  an 
ounce,  twelve  ounces  a  pound,  and  fo  upwards.  And  upon  thefc 
principles  the  firft  ftandards  were  made  ;  which,  being  originally 
fo  fixed  by  the  crown,  their  fubfequent  regulations  have  been 
generally  made  by  the  king  in  parliament.  Thus,  under  king 
Richard  I,  in  his  parliament  holden  at  Weftminfter,  A.D .  1 197,  it 
was  ordained  that  there  fliall  be  only  one  weight  and  one  meafure 
throughout  the  kingdom,  and  that  the  cuftody  of  the  afilfe  or 
ftandard  of  weights  and  meafures  fhall  be  committed  to  certain 
perfons  in  every  city  and  borough0;  from  whence  the  antient 
office  of  the  king’s  aulnager  feems  to  have  been  derived,  whofe 
duty  it  was,  for  a  certain  fee,  to  meafure  all  cloths  made  for  fale, 
till  the  office  was  abolifhed  by  the  ftatute  1 1  6c  12  W.  III.  c.  20. 
In  king  John’s  time  this  ordinance  of  king  Richard  was  frequently 
difpenfed  with  for  money p ;  which  occafioned  a  provifion  to  be 
made  for  inforcing  it,  in  the  great  charters  of  king  John  and  his 
fon <J.  Thefe  original  ftandards  were  called  pondus  regis and 

“  William  of  Malmfb.  in  <vi/ei  Hen.  /.  i  9  Hen.  III.  c.  25. 

Spelm.  Hen.  I.  apud  Wilkins,  299.  r  Pine.  35  Edits.!.  apud  Cowel’s  Interpr/ 

”  Hoved.  Matth.  Paris.  [it .  pondus  regis, 

p  Moved.  A.  D.  1201.  LI  2  .  menfura 
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menfura  donrini  regis% ;  and  are  directed  by  a  variety  of  fubfequent 
ftatutes  to  be  kept  in  the  exchequer,  and  all  weights  and  mea- 
fures  to  be  made  conformable  thereto1.  But,  as  lir  Edward  Coke 
obferves u,  though  this  hath  fo  often  by  authority  of  parliament 
been  enacted,  yet  it  could  never  be  effected ;  fo  forcible  is  cuftom 
with  the  multitude. 

Thirdly,  as  money  is  the  medium  of  commerce,  it  is  the 
king’s  prerogative,  as  the  arbiter  of  domeftic  commerce,  to  give 
it  authority  or  make  it  current.  Money  is  an  univerfal  medium, 
or  common  ftandard,  by  comparifon  with  which  the  value  of  all 
merchandize  may  be  afcertained  :  or  it  is  a  fign,  which  repre¬ 
fen  ts  the  refpedtive  values  of  all  commodities.  Metals  are  well 
calculated  for  this  fign,  becaufe  they  are  durable  and  are  capable 
of  many  fubdivifions  :  and  a  precious  metal  is  ftill  better  calcula¬ 
ted  for  this  purpofe,  becaufe  it  is  the  moil  portable.  A  metal  is 
alfo  the  mod  proper  for  a  common  mealure,  becaufe  it  can  eafily 
be  reduced  to  the  fame  ftandard  in  all  nations  :  and  every  parti¬ 
cular  nation  fixes  on  it  it’s  own  imprefiion,  that  the  weight  and 
ftandard  (wherein  confifts  the  intrinfic  value)  may  both  be  known 
by  infjpedtion  only. 

As  the  quantity  of  precious  metals  increafes,  that  is,  the  more 
of  them  there  is  extracted  from  the  mine,  this  univerfal  medium 
or  common  fign  will  fink  in  value,  and  grow  lefs  precious.  Above 
a  thoufand  millions  of  bullion  are  calculated  to  have  been  im¬ 
ported  into  Europe  from  America  within  lefs  than  three  centu¬ 
ries  ;  and  the  quantity  is  daily  increafing.  The  confequence  is, 
that  more  money  mull:  be  given  now  for  the  fame  commodity 
than  was  given  an  hundred  years  ago.  And,  if  any  accident  was 
to  diminifh  the  quantity  of  gold  and  filver,  their  value  would  pro- 
portionably  rife.  A  horfe,  that  was  formerly  worth  ten  pounds,  is 
now  perhaps  worth  twenty  j  and,  by  any  failure  of  current  fpecie, 

t  Flet.  2.12.  C.  5.  1 1  Hen.VI.  c.  S.  1 1  Hsn.  VII.  c.  4. 

1  14  Edw.  III.  ft.  i .  c.  1 2.  25  Edw.  III.  22  Car.  II.  c.  8. 

11,5.  c.  10.  i6PJc.  II.  c.  3.  8  Hen.  VI.  u  2lnlt.  41. 
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the  price  may  be  reduced  to  what  it  was.  Yet  is  the  horfe  in. 
reality  neither  dearer  not  cheaper  at  one  time  than  another  :  for, 
if  the  metal  which  conftitutes  the  coin  was  formerly  twice  as  fcarce 
as  at  prefent,  the  commodity  was  then  as  dear  at  half  the  price,, 
as  now  it  is  at  the  whole.. 

Th  e  coining  of  money  is  in  all  dates  the  a£t  of  the  fovereign. 
power;  for  the.  reafon  juft  mentioned,  that  it’s  value  may  be 
known  on  infpedtion.  And  with  refpedt  to  coinage  in  general,, 
there  are  three*  things  to  be  confidered  therein  ;  the  materials,  the 
impreflion,  and  the  denomination. 

With  regard  to  the  materials,  fir  Edward  Coke  lays  it  down*’,, 
that  the  money  of  England  muft  either  be  of  gold  or  filver  ;  and 
none  other  was  ever  iflued  by  the  royal  authority  till  1672,  when, 
copper  farthings  and  half-pence  were  coined  by  king  Charles  the. 
fecond,  and  ordered  by  proclamation  to  be  current  in  all  payments,, 
under  the  value  of  fix-pence,  and  not  otherwife.  But  this  copper 
coin  is  not  upon  the  fame  footing  with  the  other  in  many  refpefts, 
particularly  with  regard  to  the  offence  of  counterfeiting  it. 

A  s  to  the  impreflion,  the  damping  thereof  is  the  unqueftion- 
able  prerogative  of  the  crown  :  for,  though  divers  bifhops  and  mo- 
naileries  had  formerly  the  privilege  of  coining  money,  yet,  as  fir 
Matthew  Hale  obferves x,  this  was  ufually  done  by  fpecial  grant 
from  the  king,  or  by  prefcription  which  fuppofes  one  ;  and 
therefore  was  derived  from,  and  not  in  derogation  of,  the  royal 
prerogative.  Befides  that  they  had  only  the  profit  of  the  coinage,, 
and  not  the  power  of  inftituting  either  the  impreflion  or  deno¬ 
mination  ;  but  had  ufually  the  damp  fent  them  from  the  ex¬ 
chequer. 

The  denomination,  or  the  value  for  which  the  coin  is  to  pafs 
current,  is  likewife  in  the  bread  of  the  king ;  and,  if  any  unur* 

w  2lnft,577.  x  1  Hi  ft.  P.  C.  191. 
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fual  pieces  are  coined,  that  value  muft  be  afcertained  by  procla¬ 
mation.  In  order  to  fix  the  value,  the  weight  and  the  finenefs 
of  the  metal  are  to  be  taken  into  confideration  together.  When 
a  given  weight  of  gold  or  filver  is  of  a  given  finenefs,  it  is  then 
of  the  true  ftandard,  and  called  fterling  metal >  a  name  for  which 
there  are  various  reafons  given  y,  but  none  of  them  entirely  fatis- 
fadtory.  And  of  this  fterling  metal  all  the  coin  of  the  kingdom 
muft  be  made,  by  the  ftatute  25  Edw.  III.  c.  13.  So  that  the 
king’s  prerogative  feemeth  not  to  extend  to  the  debafing  or  inhan- 
cing  the  value  of  the  coin,  below  or  above  the  fterling  value z  : 
though  fir  Matthew  Hale3  appears  to  be  of  another  opinion.  The 
king  may  alfo,  by  his  proclamation,  legitimate  foreign  coin,  and 
make  it  current  here  ;  declaring  at  what  value  it  ftiall  be  taken  in 
payments b.  But  this,  I  apprehend,  ought  to  be  by  comparifon 
with  the  ftandard  of  our  own  coin ;  otherwife  the  confent  of 
parliament  will  be  neceftary.  There  is  at  prelent  no  fuch  legiti¬ 
mated  money  ;  Portugal  coin  being  only  current  by  private  con¬ 
fent,  fo  that  any  one  who  pleafes  may  refufe  to  take  it  in  pay¬ 
ment.  The  king  may  alfo  at  any  time  decry,  or  cry  down,  any 
coin  of  the  kingdom,  and  make  it  no  longer  current'. 

VI.  T  11  e  king  is,  laftly,  confidered  by  the  laws  of  England 
as  the  head  and  fupreme  governor  of  the  national  church. 

To  enter  into  the  reafons  upon  which  this  prerogative  is  found¬ 
ed  is  matter  rather  of  divinity  than  of  law.  I  fhall  therefore 
only  obferve  that  by  ftatute  26  Hen. VIII.  c.  1.  (reciting  that  the 
king’s  majefty  juftly  and  rightfully  is  and  ought  to  be  the  fupreme 
head  of  the  church  of  England  ;  and  fo  had  been  recognized  by 
the  clergy  of  this  kingdom  in  their  convocation)  it  is  enacted,  that 
the  king  fhall  be  reputed  the  only  fupreme  head  in  earth  of  the 
church  of  England,  and  ftiall  have,  annexed  to  the  imperial  crown 
of  this  realm,  as  well  the  title  and  ftile  thereof,  as  all  jurifdic- 

7  Spelm.  Glo(T.  203.  b  Ibid.  197. 

*  2  Inft.  577.  c  Ibid. 

3  I  H.  P.  C.  194. 
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tions,  authorities,  and  commodities,  to  the  faid  dignity  of  fupreme 
head  of  the  church  appertaining.  And  another  flatute  to  the  fame 
purport  was  made,  1  Eliz.  c.,i. 

In  virtue  of  this  authority  the  king  convenes,  prorogues,  re¬ 
trains,  regulates,  and  didolves  all  ecclefiaflical  lynods  or  convo¬ 
cations.  This  was  an  inherent  prerogative  of  the  crown,  long 
before  the  time  of  Henry  VIII,  as  appears  by  the  flatute  8  Hen.  VI. 
c.  1 .  and  the  many  authors,  both  lawyers  and  hiflorians,  vouched  by 
fir  Edward  Coked.  So  that  the  flatute  25  Hen.  VIII.  c.19.  which 
reflrains  the  convocation  from  making  or  putting  in  execution  any 
canons  repugnant  to  the  king’s  prerogative,  or  the  laws,  cufloms, 
and  flatutes  of  the  realm,  was  merely  declaratory  of  the  old 
common  lawe:  that  part  of  it  only  being  new,  which  makes  the 
king’s  royal  allent  adtually  neceflary  to  the  validity  of  every  canon. 
The  convocation  or  ecclefiaflical  fynod,  in  England,  differs  con- 
fiderably  in  it’s  conflitution  from  the  fynods  of  other  chriflian 
kingdoms  :  thofe  confifling  wholly  of  bifhops  ;  whereas  with  us 
the  convocation  is  the  miniature  of  a  parliament,  wherein  the 
archbifhop  prefides  with  regal  flate ;  the  upper  houfe  of  bifhops 
reprefents  the  houfe  of  lords ;  and  the  lower  houfe,  compofed  of 
reprefen tatives  of  the  feveral  diocefes  at  large,  and  of  each  parti¬ 
cular  chapter  therein,  refembles  the  houfe  of  commons  with  it’s 
knights  of  the  fhire  and  burgelfesf.  This  conflitution  is  faid  to 
be  owing  to  the  policy  of  Edward  I  who  thereby  at  one  and  the 
fame  time  let  in  the  inferior  clergy  to  the  privilege  of  forming 
ecclefiaflical  canons,  (which  before  they  had  not)  and  alfo  intro¬ 
duced  a  method  of  taxing  ecclefiaflical  benefices,  by  confent  of 
convocation  g. 

d  ^Inft.  322,323.  compofed  of  the  bifhops  and  fuperinten- 

c  12  Rep.  72.  dants ;  and  alfo  of  deputies,  one  of  which 

f  In  the  diet  of  Sweden,  where  the  eccle-  is  chofen  by  every  ten  parifhes  or  rural 
fiaftics  form  one  of  the  branches  of  the  le-  deanry.  Mod.  Un.  Hifl.xxxiii.  18. 
giflature,  the  chamber  of  the  clergy  re-  s  Gilb.  hift.  of  exch.  c.  4. 
fembles  the  convocation  of*  England.  It  is 
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Fr  om  this  prerogative  alfo,  of  being  the  head  of  the  church, 
arifes  the  king’s  right  of  nomination  to  vacant  bhhopricks,  and 
certain  other  ecclefiaftical  preferments;  which  will  more  properly 
be  confidered  when  we  come  to  treat  of  the  clergy.  I  (hall  only 
here  obferve,  that  this  is  now  done  in  confequence  of  the  ftatute 
25  Hen. VIII.  c.  20. 

A  s  head  of  the  church,  the  king  is  likewife  the  dernier  refort 
in  all  ecclefiaftical  caufes ;  an  appeal  lying  ultimately  to  him  in 
chancery  from  the  fentence  of  every  ecclefiaftical  judge  :  which 
right  was  reftored  to  the  crown  by  ftatute  25  Hen.  VIII.  c.19.  as 
will  more  fully  be  (hewn  hereafter. 
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Chapter  the  eighth. 

Of  the  KING’S  REVENUE. 


HAVING,  in  the  preceding  chapter,  confidered  at  large 
thofe  branches  of  the  king’s  prerogative,  which  contribute 
to  his  royal  dignity,  and  conflitute  the  executive  power  of  the 
government,  we  proceed  now  to  examine  the  king’s  fifcal  prero¬ 
gatives,  or  fuch  as  regard  his  revenue  j  which  the  Britifh  confti- 
tution  hath  veiled  in  the  royal  perfon,  in  order  to  fupport  his  dig¬ 
nity  and  maintain  his  power  :  being  a  portion  which  each  fubjedl 
contributes  of  his  property,  in  order  to  fecure  the  remainder. 

This  revenue  is  either  ordinary,  or  extraordinary.  The  king’s 
ordinary  revenue  is  fuch,  as  has  either  fubfilled  time  out  of  mind 
in  the  crown ;  or  elfe  has  been  granted  by  parliament,  by  way  of 
purchafe  or  exchange  for  fuch  of  the  king’s  inherent  hereditary 
revenues,  as  were  found  inconvenient  to  the  fubjedl. 

When  I  fay  that  it  has  fubfilled  time  out  of  mind  in  the 
crown,  I  do  not  mean  that  the  king  is  at  prefent  in  the  adlual 
poflelfion  of  the  whole  of  this  revenue.  Much  (nay,  the  greatell 
part)  of  it  is  at  this  day  in  the  hands  of  fubjedlsj  to  whom  it 
has  been  granted  out  from  time  to  time  by  the  kings  of  England  : 
which  has  rendered  the  crown  in  fome  meafure  dependent  on  the 
people  for  it’s  ordinary  fupport  and  fubfillence.  So  that  I  mull  be 
obliged  to  recount,  as  part  of  the  royal  revenue,  what  lords  of 
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manors  and  other  fubjedls  frequently  look  upon  to  be  their  own 
abfolute  rights  5  becaufe  they  are  and  have  been  veiled  in  them 
and  their  anceftors  for  ages,  though  in  reality  originally  derived 
from  the  grants  of  our  antient  princes. 

I.  The  firft  of  the  king’s  ordinary  revenues,  which  I  fhall  take 
notice  of,  is  of  an  ecclefiaftical  kind ;  (as  are  alfo  the  three  fuc- 
ceeding  ones)  viz.  the  cuftody  of  the  temporalties  of  biihopsj  by 
which  are  meant  all  the  lay  revenues,  lands,  and  tenements  (in 
which  is  included  his  barony)  which  belong  to  an  archbifhop’s  or 
bifhop’s  fee.  And  thefe  upon  the  vacancy  of  the  biihoprick  are 
immediately  the  right  of  the  king,  as  a  confequence  of  his  pre¬ 
rogative  in  church  matters  j  whereby  he  is  contidered  as  the  foun¬ 
der  of  all  archbiihopricks  and  bifhopricks,  to  whom  during  the 
vacancy  they  revert.  And  for  the  fame  reafon,  before  the  diifo- 
lution  of  abbeys,  the  king  had  the  cuftody  of  the  temporalties  of 
all  fuch  abbeys  and  priories  as  were  of  royal  foundation  (but  not 
of  thofe  founded  by  fubjedts)  on  the  death  of  the  abbot  or  prior3. 
Another  reafon  may  alfo  be  given,  why  the  policy  of  the  law 
hath  veiled  this  cuftody  in  the  king  becaufe,  as  the  fucceifor  is 
not  known,  the  lands  and  poileflions  of  the  fee  would  be  liable 
to  fpoil  and  devaftation,  if  no  one  had  a  property  therein.  There¬ 
fore  the  law  has  given  the  king,  not  the  temporalties  themfelves, 
but  the  cuftody  of  the  temporalties,  till  fuch  time  as  a  fucceifor  is 
appointed  with  power  of  taking  to  himfelf  all  the  intermediate 
profits,  without  any  account  to  the  fucceifor ;  and  with  the 
right  of  prefenting  (which  the  crown  very  frequently  exercifes) 
to  fuch  benefices  and  other  preferments  as  fall  within  the  time  of 
vacation  b.  This  revenue  is  of  fo  high  a  nature,  that  it  could  not 
be  granted  out  to  a  fubjedl,  before,  or  even  after,  it  accrued: 
but  now  by  the  ftatute  15  Edw.  III.  ft.  4.  c.  4  &  5.  the  king 
may,  after  the  vacancy,  leafe  the  temporalties  to  the  dean  and 
chapter ;  faving  to  himfelf  all  advowfons,  efcheats,  and  the  like. 
Our  antient  kings,  and  particularly  William  Rufus,  were  not 
only  remarkable  for  keeping  the  biihopricks  a  long  time  vacant, 

a  2  Inft.  15.  k  Stat.  17  Edw.  II.  c.  14..  F.  N.  B.32. 
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for  the  fake  of  enjoying  the  temporalties,  but  alfo  committed 
horrible  wafte  on  the  woods  and  other  parts  of  the  eftate  •,  and, 
to  crown  all,  would  never,  when  the  fee  was  filled  up,  reftore  to 
the  bifhop  his  temporalties  again,  unlefs  he  purchafed  them  at  an 
exorbitant  price.  To  remedy  which,  king  Henry  the  firftc  granted 
a  charter  at  the  beginning  of  his  reign,  promifing  neither  to  fell, 
nor  let  to  farm,  nor  take  any  thing  from,  the  domains  of  the 
church,  till  the  fuccelfor  was  inftalled.  And  it  was  made  one  of 
the  articles  of  the  great  charter d,  that  no  wafte  fliould  be  com¬ 
mitted  in  the  temporalties  of  bifhopricks,  neither  fhould  the  cuf- 
tody  of  them  be  fold.  The  fame  is  ordained  by  the  ftatute  of 
Weftminfter  the  firfte;  and  the  ftatute  i4Edw.  III.  ft.  4.  c.4. 
(which  permits,  as  we  have  feen,  a  leafe  to  the  dean  and  chapter) 
is  ftill  more  explicit  in  prohibiting  the  other  exactions.  It  was 
alfo  a  frequent  abufe,  that  the  king  would  for  trifling,  or  no 
caufes,  feife  the  temporalties  of  bifliops,  even  during  their  lives, 
into  his  own  hands  :  but  this  is  guarded  againft  by  ftatute 
r  Edw.  III.  ft.  2.  c.  2. 

Th  1  s  revenue  of  the  king,  which  was  formerly  very  confi- 
derable,  is  now  by  a  cuftomary  indulgence  almoft  reduced  to  no¬ 
thing  :  for,  at  prefent,  as  foon  as  the  new  bifhop  is  confecrated 
and  confirmed,  he  ufually  receives  the  reftitution  of  his  tempo¬ 
ralties  quite  entire,  and  untouched,  from  the  king ;  and  then, 
and  not  fooner,  he  has  a  fee-fimple  in  his  bifhoprick,  and  may 
maintain  an  adlion  for  the  profits 

II.  The  king  is  entitled  to  a  corody,  as  the  law  calls  it,  out 
of  every  bifhoprick  :  that  is,  to  fend  one  of  his  chaplains  to  be 
maintained  by  the  bifhop,  or  to  have  a  penfion  allowed  him  till 
the  bifhop  promotes  him  to  a  benefice6.  This  is  alfo  in  the  na¬ 
ture  of  an  acknowlegement  to  the  king,  as  founder  of  the  fee ; 
fince  he  had  formerly  the  fame  corody  or  penfion  from  every  abbey 

f  Co.  Litt.  67.  341. 

£  F.  N.  E.  230. 
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or  priory  of  royal  foundation.  It  is,  I  apprehend,  now  fallen  into 
total  difufe ;  though  fir  Matthew  Hale  fays h,  that  it  is  due  of 
common  right,  and  that  no  prefcription  will  difcharge  it. 

III.  The  king  alfo  (as  was  formerly  obferved1)  is  entitled  to 
all  the  tithes  arifing  in  extraparochial  places1':  though  perhaps  it 
may  be  doubted  how  far  this  article,  as  well  as  the  laft,  can  be 
properly  reckoned  a  part  of  the  king’s  own  royal  revenue  •,  fince 
a  corody  fupports  only  his  chaplains,  and  thefe  extraparochial 
tithes  are  held  under  an  implied  truft,  that  the  king  will  diftri- 
bute  them  for  the  good  of  the  clergy  in  general. 

IV.  The  next  branch  confifls  in  the  firft-fruits,  and  tenths, 
of  all  fpiritual  preferments  in  the  kingdom  ;  both  of  which  I 
(hall  confider  together. 

These  were  originally  a  part  of  the  papal  ufurpations  over: 
the  clergy  of  this  kingdom  ;  firft  introduced  by  Pandulph  the 
pope’s  legate,  during  the  reigns  of  king  John  and  Henry  the 
third,  in  the  fee  of  Norwich  ;  and  afterwards  attempted  to  be 
made  univerfal  by  the  popes  Clement  V  and  John  XXII,  about 
the  beginning  of  the  fourteenth  century.  The  firft-fruits,  prbni- 
tiae,  or  annates,  were  the  hr  ft  year’s  whole  profits  of  the  fpiritual 
preferment,  according  to  a  rate  or  valor  made  under  the  direction 
of  pope  Innocent  IV  by  Walter  bifliop  of  Norwich  in  38  Hen. Ill, 
and  afterwards  advanced  in  value  by  commiflion  from  pope  Ni¬ 
cholas  III.  A.D.  1292,  20  Edw.  I1;  which  valuation  of  pope 
Nicholas  is  ftill  preferved  in  the  exchequer”.  The  tenths,  or 
decitnae ,  were  the  tenth  part  of  the  annual  profit  of  each  living 
by  the  fame  valuation ;  which  was  alfo  claimed  by  the  holy  fee, 
under  no  better  pretence  than  a  ftrange  mifapplication  of  that 
precept  of  the  Levitical  law,  which  diredts  ",  “  that  the  Levitcs 
“  ftiould  offer  the  tenth  part  of  their  tithe  as  a  heave-offering  to 

1  F.N.B.  176. 
m  3  Inft.  154. 
n  Numb,  xviii,  26. 
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**  the  Lord,  and  give  it  to  Aaron  the  high  prieft.”  But  this  claim 
of  the  pope  met  with  vigorous  refiftance  from  the  Englilh  par¬ 
liament  ;  and  a  variety  of  adts  were  palfed  to  prevent  and  reftrain 
it,  particularly  the  ftatute  6  Hen.  IV.  c.  r.  which  calls  it  a  hor¬ 
rible  mifchief  and  damnable  cuftom.  But  the  popifli  clergy, 
blindly  devoted  to  the  will  of  a  foreign  matter,  ftill  kept  it  on- 
foot  j  fometimes  more  fecretly,  fometimes  more  openly.and  avow¬ 
edly  :  fo  that,  in  the  reign  of  Henry  VIII,  it  was  computed,  that 
in  the  compafs  of  fifty  years  800000  ducats  had  been  fent  to- 
Rome  for  firft-fruits  only.  And,  as  the  clergy  exprefled  this 
willingnefs  to  contribute  fo  much  of  their  income  to  the  head  of 
the  church,,  it  was  thought  proper  (when  in  the  fame  reign  the 
papal  power  was  abolifhed,  and  the  king  was  declared  the  head, 
of  the  church  of  England)  to  annex  this  revenue  to  the  crown  5, 
which  was  done  by  ftatute  26  Hen. VIII.  c.3.  (confirmed  by  fta- 
tute  1  Eliz.  c.  4.)  and  a  new  valor  beneficiorum  was  then  made,, 
by  which  the  clergy  are  at  prefent  rated. 

By  thefe  lattmentioned  ttatutes  all  vicarages  under  ten  pounds- 
a  year,  and  all  rectories  under  ten  marks,  are  difcharged  from  the 
payment  of  firtt-fruits :  and  if,  in  fuch  livings  as  continue 
chargeable  with  this  payment,  the  incumbent  lives  but  half  a 
year,  he  fhall  pay  only  one  quarter  of  his  firtt-fruits  if  but  one 
whole  year,  then  half  of  them  ;  if  a  year  and  half,  three  quar¬ 
ters  ;  and  if  two  years,  then  the  whole ;  and  not  otherwife.. 
Likewife  by  the  ftatute  27;  Hen. VIII.  c.  8.  no  tenths  are  to  be 
paid  for  the  firft  year,  for  then  the  firft-fruits  are  due  :  and  by. 
other  ttatutes  of  queen  Anne,  in  the  fifth  and  fixth  years  of  hec 
reign,  if  a  benefice  be  under  fifty  pounds  per  annum  clear  yearly 
value,  it  fhall  be  difcharged  of  the  payment  of  firtt-fruits  and  tenths.. 

Thus  the  richer  clergy,  being,  by  the  criminal  bigotry  of 
their  popiftt  predecefl'ors,  fubjedted  at  firft  to  a  foreign  exadtion, 
were- afterwards,,  when  that  yoke  was  fhaken  of,  liable  to  a  like 
mifapplication  of  their  revenues,  through  the  rapacious  difpofition 
of  the  then  reigning  monarch  till  at  length  the  piety  of  queen 

Anne 
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Anne  reflored  to  the  church  what  had  been  thus  indire&ly  taken 
from  it.  This  Ihe  did,  not  by  remitting  the  tenths  and  firfl- 
fruits  entirely ;  but,  in  a  fpirit  of  the  truefl  equity,  by  applying 
thefe  fuperfluities  of  the  larger  benefices  to  make  up  the  deficien- 
ccs  of  the  fmaller.  And  to  this  end  flie  granted  her  royal  charter, 
which  was  confirmed  by  the  ftatute  2  Ann.  c.  1 1.  whereby  all  the 
revenue  of  firfl-fruits  and  tenths  is  veiled  in  truflees  for  ever,  to 
form  a  perpetual  fund  for  the  augmentation  of  poor  livings.  This 
is  ufually  called  queen  Anne’s  bounty ;  which  has  been  flill  far¬ 
ther  regulated  by  fubfequent  ilatutes,  too  numerous  here  to  recite. 

V.  The  next  branch  of  the  king’s  ordinary  revenue  (which, 
as  well  as  the  fubfequent  branches,  is  of  a  lay  or  temporal  nature) 
confifls  in  the  rents  and  profits  of  the  demefne  lands  of  the  crown. 
Thefe  demefne  lands,  terrae  dominicales  regis ,  being  either  the 
/hare  referved  to  the  crown  at  the  original  diilribution  of  landed 
property,  or  fuch  as  came  to  it  afterwards  by  forfeitures  or  other 
means,  were  autiently  very  large  and  extenfive  ;  comprizing  di¬ 
vers  manors,  honors,  and  lordfhips  ;  the  tenants  of  which  had 
very  peculiar  privileges,  as  will  be  fhewn  in  the  fecond  book  of 
thefe  commentaries,  when  we  fpeak  of  the  tenure  in  antient  de¬ 
mefne.  At  prefent  they  are  contracted  within  a  very  narrow 
compafs,  having  been  almoft  entirely  granted  away  to  private 
fubjeCts.  This  has  occafioned  the  parliament  frequently  to  inter- 
pofe  ;  and,  particularly,  after  king  William  III  had  greatly  im- 
poverifhed  the  crown,  an  aCt  pafled  °,  whereby  all  future  grants 
or  leafes  from  the  crown  for  any  longer  term  than  thirty  one  years 
or  three  lives  are  declared  to  be  void ;  except  with  regard  to 
houfes,  which  may  be  granted  for  fifty  years.  And  no  reverfionary 
leafe  can  be  made,  fo  as  to  exceed,  together  with  the  eilate  in  be¬ 
ing,  the  fame  term  of  three  lives  or  thirty  one  years  :  that  is,  where 
there  is  a  fubfifling  leafe,  of  which  there  are  twenty  years  flill  to 
come,  the  king  cannot  grant  a  future  interefl,  to  commence  after 
the  expiration  of  the  former,  for  any  longer  term  than  eleven 
years.  The  tenant  mufl  alfo  be  made  liable  to  be  punifhed  for 

0  1  Ann.  11. 1.  c.  7. 


committing 


Ch.  8.  of  Persons.  287 

committing  waftej  and  the  ufual  rent  muft  be  relerved,  or,  where 
there  has  ufually  been  no  rent,  one  third  of  the  clear  yearly 
value p.  The  misfortune  is,  that  this  aft  was  made  too  late,  after 
almoft  every  valuable  pofleflion  of  the  crown  had  been  granted 
away  for  ever,  or  elfe  upon  very  long  leafes ;  but  may  be  of  be¬ 
nefit  to  pofterity,  when  thofe  leafes  come  to  expire. 


VI.  Hr  ther  might  have  been  referred  the  advantages 
which  were  ufed  to  arife  to  the  king  from  the  profits  of  his  mili¬ 
tary  .tenures,  to  which  moft  lands  in  the  kingdom  were  fubjedt, 
till  the  jflatute  12  Car.  II.  c.  24.  which  in  great  meafure  abolished 
them  all :  the  explication  of  die  nature  of  which  tenures  muft  be 
referred  to  the  fecond  book  of  thefe  commentaries.  Hither  alfo 
might  have  been  referred  the  profitable  prerogative  of  purveyance 
and  pre-emption  :  which  was  a  right  enjoyed  by  the  crown  of 
buying  up  provifions  and  other  neceflaries,  by  the  intervention  of 
the  king’s  purveyors,  for  the  ul'e  of  his  royal  houfhold,  at  an 
appraifed  valuation,  in  preference  to  all  others,  and  even  without 
confent  of  the  owner  3  and  alfo  of  forcibly  imprefling  the  car¬ 
riages  and  horfes  of  the  lubjedt,  to  do  the  king’s  bufinefs  on  the 
public  roads,  in  the  conveyance  of  timber,  baggage,  and  the 
like,  however  inconvenient  to  the  proprietor,  upon  paying  him 
a  fettled  price.  A  prerogative,  which  prevailed  pretty  generally 
throughout  Europe,  during  the  fcarcity  of  gold  and  filver,  and 
the  high  valuation  of  money  confequential  thereupon.  In  thofe 
early  times  the  king’s  houfhold  (as  well  as  thofe  of  inferior  lords) 
were  fupported  by  fpecific  renders  of  corn,  and  other  vidtuals, 
from  the  tenants  of  the  refpedtive  demefnes  ;  and  there  was  alfo 
a  continual  market  kept  at  the  palace  gate  to  furnifti  viands  for 
the  royal  ufeq.  And  this  anfwered  all  purpofes,  in  thofe  ages  of 
fimplicity,  fo  long  as  the  king’s  court  continued  in  any  certain 
place.  But  when  it  removed  from  one  part  of  the  kingdom  to 
another  (as  was  formerly  very  frequently  done)  it  was  found  ne- 


p  In  like  manner,  by  the  civil  law,  the 
inheritances  or  fundi  fatrimotiiaks  of  the  im¬ 


perial  crown  could  not  be  alienated,  but 
only  let  to  farm.  Cod*  L  1 1.  /.  61- 
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ceflary  to  fend  purveyors  beforehand,  to  get  together  a  fufficient 
quantity  of  provifions  and  other  neceflaries  for  the  houfhold  : 
and,  left  the  unufual  demand  fhould  raife  them  to  an  exorbitant 
price,  the  powers  before-mentioned  were  vefted  in  thefe  purveyors : 
who  in  procels  of  time  very  greatly  abufed  their  authority,  and 
became  a  great  oppreflion  to  the  fubjedt  though  of  little  advan¬ 
tage  to  the  crown  ;  ready  money  in  open  market  (when  the 
royal  reftdence  was  more  permanent,  and  fpecie  began  to  be 
plenty)  being  found  upon  experience  to  be  the  beft  proveditor 
of  any.  Wherefore  by  degrees  the  powers  of  purveyance  have 
declined,  in  foreign  countries  as  well  as  our  own;  and  particularly 
were  abolifhed  in  Sweden  by  Guftavus  Adolphus,  towards  the  be¬ 
ginning  of  the  laft  century r.  And,  with  us  in  England,  having 
fallen  into  difufe  during  the  fufpenfion  of  monarchy,  king  Charles 
at  his  reftoration  confented,  by  the  fame  ftatute,  to  refign  intirely 
thefe  branches  of  his  revenue  and  power  :  and  the  parliament,  in 
part  of  recompenfe,  fettled  on  him,  his  heirs,  and  fucceflors,  for 
ever,  the  hereditary  excife  of  fifteen  pence  per  barrel  on  all  beer" 
and  ale  fold  in  the  kingdom,  and  a  proportionable  fum  for  certain 
other  liquors.  So  that  this  hereditary  excife,  the  nature  of  which 
fhall  be  farther  explained  in  the  fubfequent  part  of  this  chapter, 
now  forms  the  fixth  branch  of  his  majefty’s  ordinary  revenue. 

VII.  A  seventh  branch  might  alfo  be  computed  to  have 
arifen  from  wine  licences  ;  or  the  rents  payble  to  the  crown  by 
luch  perfons  as  are  licenfed  to  fell  wine  by  retale  throughout 
England,  except  in  a  few  privileged  places.  Thefe  were  firft 
fettled  on  the  crown  by  the  ftatute  12  Car.  II.  c.  25.  and,  to¬ 
gether  with  the  hereditary  excife,  made  up  the  equivalent  in 
value  for  the  lofs  fuftained  by  the  prerogative  in  the  abolition  of 
the  military  tenures,  and  the  right  of  pre-emption  and  purvey¬ 
ance  :  but  this  revenue  was  aboliflied  by  the  ftatute  30  Geo.  II. 
c.  19.  and  an  annual  fum  of  upwards  of  7000/.  per  annum,  ifiuing 
out  of  the  new  ftamp  duties  impofed  on  wine  licences,  was  fettled 
on  the  crown  in  it’s  ftead. 

r  Mod,  Un,  Hill,  xxxiii.  220. 
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VIII.  An  eighth  branch  of  the  king's  ordinary  revenue  is 
ufually  reckoned  to  confift  in  the  profits  arifing  from  his  forefts. 
Forefts  are  wafte  grounds  belonging  to  the  king,  replenifhed  with 
all  manner  of  hearts  of  chafe  or  venary  ;  which  are  under  the 
king’s  protection,  for  the  fake  of  his  royal  recreation  and  de¬ 
light  :  and,  to  that  end,  and  for  prefervation  of  the  king’s  game, 
there  are  particular  laws,  privileges,  courts  and  officers  belong¬ 
ing  to  the  king’s  forerts  ;  all  which  will  be,  in  their  turns,  ex¬ 
plained  in  the  fubfequent  books  of  thefe  commentaries.  What 
we  are  now  to  confider  are  only  the  profits  arifing  to  the  king 
from  hence ;  which  confift  principally  in  amercements  or  fines 
levied  for  offences  againft  the  foreft-laws.  But  as  few,  if  any, 
courts  of  this  kind  for  levying  amercements f  have  been  held  fince 
1632,  8  Car.  I.  and  as,  from  the  accounts  given  of  the  proceed¬ 
ings  in  that  court  by  our  hiftories  and  law  books5,  nobody  would 
now  vvifii  to  fee  them  again  revived,  it  is  needlefs  (at  leaft  in  this 
place)  to  purfue  this  enquiry  any  farther. 

IX.  The  profits  arifing  from  the  king’s  ordinary  courts  of 
juftice  make  a  ninth  branch  of  his  revenue.  And  thefe  confift 
not  only  in  fines  impofed  upon  offenders,  forfeitures  of  recog¬ 
nizances,  and  amercements  levied  upon  defaulters;  but  alfo  in 
certain  fees  due  to  the  crown  in  a  variety  of  legal  matters,  as, 
for  fetting  the  great  feal  to  charters,  original  writs,  and  other  fo- 
renfic  proceedings,  and  for  permitting  fines  to  be  levied  of  lands  in 
order  to  bar  entails,  or  otherwife  to  infure  their  title.  As  none 
of  thefe  can  be  done  without  the  immediate  intervention  of  the 
king,  by  himfelf  or  his  officers,  the  law  allows  him  certain  per- 
quifites  and  profits,  as  a  recompenfe  for  the  trouble  he  under¬ 
takes  for  the  public.  Thefe,  in  procefs  of  time,  have  been  almoft 
all  granted  out  to  private  perfons,  or  elfe  appropriated  to  certain 
particular  ufes :  fo  that,  though  our  law-proceedings  are  ftill 

f  Roger  North,  in  his  life  of  lord  keeper  the  refloration  :  but  I  have  met  with  no  re- 
North,  (43,44.)  mentions  an  eyre,  or  iter,  port  of  it’s  proceedings, 
to  have  been  held  fouth  of  Treut  foon  after  3  1  Jones.  267  —  298. 
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loaded  with  their  payment,  very  little  of  them  is  now  returned 
into  the  king’s  exchequer;  for  a  part  of  whofe  royal  maintenance 
they  were  originally  intended.  All  future  grants  of  them  how¬ 
ever,  by  the  ftatute  1  Ann.  ft.  2.  c .7.  are  to  endure  for  no  longer 
time  than  the  prince’s  life  who  grants  them. 

X.  A  tenth  branch  of  the  king’s  ordinary  revenue,  faid 
to  be  grounded  on  the  conlideration  of  his  guarding  and  protect¬ 
ing  the  feas  from  pirates  and  robbers,  is  the  right  to  7-oyal  Jif). ), 
which  are  whale  and  fturgeon :  and  thefe,  when  either  thrown 
afhore,  or  caught  near  the  coafts,  are  the  property  of  the  king, 
on  account 1  of  their  fuperior  excellence.  Indeed  our  anceftors 
feem  to  have  entertained  a  very  high  notion  of  the  importance  of 
this  right  •,  it  being  the  prerogative  of  the  kings  of  Denmark  and 
the  dukes  of  Normandy  u;  and  from  one  of  thele  it  was  probably 
derived  to  our  princes.  It  is  expreflly  claimed  and  allowed  in  the 
ftatute  de  praerogatha  regis w :  and  the  1110ft  antient  treatifes  of 
law  now  extant  make  mention  of  itx;  though  they  feem  to  have 
made  a  diftinClion  between  whale  and  fturgeon,  as  was  incident¬ 
ally  obferved  in  a  former  chapter7. 

XI.  Another  maritime  revenue,  and  founded  partly  upon 
the  fame  reafon,  is  that  of  fliipwrecks ;  which  are  alfo  declared 
to  be  the  king’s  property  by  the  fame  prerogative  ftatute  iyEdw.  II. 
c.i  1.  and  were  fo,  long  before,  at  the  common  law.  It  is  worthy 
obfervation,  how  greatly  the  law  of  wrecks  has  been  altered, 
and  the  rigour  of  it  gradually  foftened,  in  favour  of  the  diftreffed 
proprietors.  Wreck,  by  the  antient  common  law,  was  where 
any  ftiip  was  loft  at  fea,  and  the  goods  or  cargo  were  thrown  upon 
the  land  j  in  which  cafe  thefe  goods,  fo  wrecked,  were  adjudged 
to  belong  to  the  king:  for  it  was  held,  that,  by  the  lofs  of  the 
(hip,  all  property  was^gone  out  of  the  original  owner2.  But  this 

1  PIowd.315.  x  Bradlon. /.  3.  r.  3.  Britton,  c.  ly.  Fleta. 

u  Stiernh.  dp jure  Sueonum*  1.2.  c .  8.  Gr.  1.  i.  c.  45  &  46. 

Coufium .  up  17.  y  ch.  4.  pag.  223. 
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was  undoubtedly  adding  forrow  to  forrow,  and  was  confonant 
neither  to  reafon  nor  humanity.  Wherefore  it  was  farft  ordained 
by  king  Henry  I,  that  if  any  perfon  efcaped  alive  out  of  the  fhip 
it  fhould  be  no  wreck a ;  and  afterwards  king  Henry  II,  by  his 
charterb,  declared,  that  if  on  the  coafts  of  either  England,  Poidlou, 
Oleron,  or  Gafcony,  any  fhip  fhould  be  diftrefled,  and  either 
man  or  beaft  fhould  efcape  or  be  found  therein  alive,  the  goods 
fhould  remain  to  the  owners,  if  they  claimed  them  within  three 
months ;  but  otherwife  fhould  be  efleemed  a  wreck,  and  fhould 
belong  to  the  king,  or  other  lord  of  the  franchife.  This  was  again 
confirmed  with  improvements  by  king  Richard  the  firft ;  who, 
in  the  fecond  year  of  his  reign c,  not  only  eflablifhed  thefe  con- 
cefiions,  by  ordaining  that  the  owner,  if  he  was  fhipwrecked  and 
efcaped,  “  omnes  res  fuas  libcras  et  quietus  haberet ,”  but  alfo,  that, 
if  he  perifhed,  his  children,  or  in  default  of  them  his  brethren 
and  fitters,  fhould  retain  the  property;  and,  in  default  of  brother 
or  fitter,  then  the  goods  fhould  remain  to  the  king d.  And  the 
law,  fo  long  after  as  the  reign  of  Henry  III,  feems  ttill  to  have 
been  guided  by  the  fame  equitable  provifions.  For  then  if  a  dog 
(for  inftance)  efcaped,  by  which  the  owner  might  be  difcovered, 
or  if  any  certain  mark  were  let  on  the  goods,  by  which  they 
might  be  known  again,  it  was  held  to  be  no  wreck'.  And  this 
is  certainly  moft  agreeable  to  reafon ;  the  rational  claim  of  the 
king  being  only  founded  upon  this,  that  the  true  owner  cannot 
be  afcertained.  But  afterwards,  in  the  ttatute  of  Weftminfter 
the  firft  f,  the  law  is  laid  down  more  agreeable  to  the  charter  of 
king  Henry  the  fecond  :  and  upon  that  ttatute  hath  flood  the  legal 
dodtrine  of  wrecks  to  the  prefent  time.  It  enadfcs,  that  if  any  live 
thing  efcape  (a  man,  a  cat,  or  a  dog;  which,  as  in  Bradlon,  are 
only  put  for  examples6,)  in  this  cafe,  and,  as  it  feems,  in  this  cafe 

a  Spelm.  Cod .  apud  Wilkins.  305.  and  ordered  them  to  remain  to  the  owners; 

b  26  May,  A.D.  1 174.  1  Rym. 36.  adding  this  humane  expoftulation,  “Quod 
c  Hoved.  in  Ric.  /,  “  enim  jus  habet  fifcus  in  aliena  calamitate ,  ut 

d  In  like  manner  Conflantine  the  great,  “  de  re  ta?n  luttuofa  compendium  fettctur?" 
finding  that  by  the  imperial  law  the  revenue  c  Brad.  A3,  c.  3. 

of  wrecks  was  given  to  the  prince’s  treafury  f  3  Edw.  I.  c.  4. 

©ryf/r^,  retrained  it  by  an  edid(CW.i  1.5,1 .)  g  Flet.  A  1.  c.  44,  t  Inft.  167, 
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only,  it  is  clearly  not  a  legal  wreck  :  but  the  flieriff  of  the  county 
is  bound  to  keep  the  goods  a  year  and  a  day  (as  in  France  for  one 
year,  agreeably  to  the  maritime  laws  of  01eronh,  and  in  Holland 
for  a  year  and  an  half)  that  if  any  man  can  prove  a  property  in 
them,  either  in  his  own  right  or  by  right  of  reprefen tation  ‘,  they 
{hall  be  reflored  to  him  without  delay;  but,  if  no  fuch  property 
be  proved  within  that  time,  they  then  fhall  be  the  king’s.  If  the 
goods  are  of  a  perifliable  nature,  the  flieriff  may  fell  them,  and 
the  money  lhall  be  liable  in  their  fteadk.  This  revenue  of  wrecks 
is  frequently  granted  out  to  lords  of  manors,  as  a  royal  fran- 
chife ;  and  if  any  one  be  thus  entitled  to  wrecks  in  his  own  land, 
and  the  king’s  goods  are  wrecked  thereon,  the  king  may  claim 
them  at  any  time,  even  after  the  year  and  day 

It  is  to  be  obferved,  that,  in  order  to  conftitute  a  legal  wreck-, 
the  goods  muft  come  to  land.  If  they  continue  at  fea,  the  law 
difhinguiflies  them  by  the  barbarous  and  uncouth  appellations  of 
jetfam,  Jlotfam,  and  ligan.  Jetfam  is  where  goods  are  caft  into 
the  fea,  and  there  fink  and  remain  under  water  :  flotfam  is  where 
they  continue  fwimming  on  the  furface  of  the  waves  :  ligan  is 
where  they  are  funk  in  the  fea,  but  tied  to  a  cork  or  buoy,  in 
order  to  be  found  again  m.  Thefe  are  alfo  the  king’s,  if  no  owner 
appears  to  claim  them;  but,  if  any  owner  appears,  he  is  entitled 
to  recover  the  polfeflion.  For  even  if  they  be  caff  overboard, 
without  any  mark  or  buoy,  in  order  to  lighten  the  fhip,  the 
owner  is  not  by  this  aft  of  neceflity  conftrued  to  have  renounced 
his  property n  :  much  lefs  can  things  ligan  be  fuppofed  to  be 
abandoned,  lince  the  owner  has  done  all  in  his  power,  to  aflert 
and  retain  his  property.  Thefe  three  are  therefore  accounted  fo 
far  a  diftinft  thing  from  the  former,  that  by  the  king’s  grant  to  a 
man  of  wrecks,  things  jetfam,  flotfam,  and  ligan  will  not  pafs 

h  §.  28.  *  Quae  aim  res  in  tesnpejlate. ,  hvandae  na- 

1  2  Infl.  168.  *vis  cauffl,  ejiciuntur,  hat  dojnincnwi  permanent. 

k  Plovvd.  1 66.  Quia  pala?n  eft>  eas  non  eo  ammo  ejici ,  $ucd 

1  2  Inft.  168.  Bro.  Air .  tit.  Wreck.  %uis  habere  n  lit .  Injl .  2.  I.  §  48. 

m  5  Rep.  106.  0  5  Rep.  108. 
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Wrecks,  in  their  legal  acceptation,  are  at  prefent  not  very 
frequent :  it  rarely  happening  that  every  living  creature  on  board 
perifhes ;  and  if  any  lliould  furvive,  it  is  a  very  great  chance, 
fince  the  improvement  of  commerce,  navigation,  and  correfpon- 
dence,  but  the  owner  will  be  able  to  aflert  his  property  within 
the  year  and  day  limited  by  law.  And  in  order  to  preferve  this 
property  entire  for  him,  and  if  poffible  to  prevent  wrecks  at  all, 
our  laws  have  made  many  very  humane  regulations ;  in  a  fpirit 
quite  oppolite  to  thofe  favage  laws,  which  formerly  prevailed  in 
all  the  northern  regions  of  Europe,  and  a  few  years  ago  were 
Hill  faid  to  fubfift  on  the  coafts  of  the  Baltic  fea,  permitting  the 
inhabitants  to  feize  on  whatever  they  could  get  as  a  lawful  prize; 
or,  as  an  author  of  their  own  exprefles  it,  “  in  tiaufragorum  miferia 
“  et  calamitate  tanqnam  vultures  ad  praedam  cur r ere p.”  For  by 
the  ftatute  2  Edw.  III.  c.  13.  if  any  iliip  be  loft  on  the  ffiore, 
and  the  goods  come  to  land  (fo  as  it  be  not  legal  wreck)  they 
fliall  be  prefently  delivered  to  the  merchants>  they  paying  only,  a 
reafonable  reward  to  thofe  that  faved  and  preferved  them,  which 
is  intitled  falvage.  Alfo  by  the  common  law,  if  any  perfons 
(other  than  the  IherifF)  take  any  goods  fo  caft  on  fhore,  which 
are  not  legal  wreck,  the  owners  might  have  a  commiflion  to  en¬ 
quire  and  find  them  out,  and  compel  them  to  make  reftitution  q; 
And  by  ftatute  i2Ann.  ft. 2.  c.i&.  confirmed  by  4  Geo.  I.  c.[2. 
in  order  to  aflift  the  diftrefifed,.  and  prevent  the  fcandalous  illegal 
practices  on  fome  of  our  fea  coafts,  (too  fimilar  to  thofe  on  the 
Baltic)  it  is  enadted,  that  all  head-officers  and  others  of  towns 
near  the  fea  ffiall,  upon  application  made  to  them,  fummon  as 
many  hands  as  are  neceflary,  and  fend  them  to  the  relief  of  any 
lhip  in  diftrefs,  on  forfeiture  of  100/.  and,  in  cafe  of  affiltance 
given,  falvage  fhall  be  paid  by  the  owners,  to  be  alfefled  by  three 
neighbouring  juftices.  All  perfons  that  fecrete  any  goods  fliall 
forfeit  their  treble  value  :  and  if  they  wilfully  do  any  act  whereby 
the  lhip  is  loft  or  deftroyed,  by  making  holes  in  her,  ftealing  her 
pumps,  or  otherwife,  they  are  guilty  of  felony;  without  benefit 

p  Stiernh.  tfe  jure  Sucon.  L  3.  c,  5.  4  F.  N.  B.  112. 
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of  clergy.  Laftly,  by  the  ftatute  26  Geo.  II.  c.  19.  plundering 
any  veffel  either  in  diftrefs,  or  wrecked,  and  whether  any  living 
creature  be  on  board  or  not,  (for,  whether  wreck  or  otherwife, 
it  is  clearly  not  the  property  of  the  populace)  fuch  plundering,  I 
fay,  or  preventing  the  efcape  of  any  perfon  that  endeavors  to  fave 
his  life,  or  wounding  him  with  intent  to  deftroy  him,  or  putting 
out  falfe  lights  in  order  to  bring  any  veffel  into  danger,  are  all 
declared  to  be  capital  felonies ;  in  like  manner  as  the  deftroying 
trees,  fteeples,  or  other  ftated  feamarks,  is  puniflied  by  the  ftatute 
8  Eliz,  c.  13.  with  a  forfeiture  of  100/.  or  outlawry.  More¬ 
over,  by  the  ftatute  of  George  II,  pilfering  any  goods  caft  afliore 
is  declared  to  be  petty  larceny ;  and  many  other  falutary  regula¬ 
tions  are  made,  for  the  more  effectually  preferving  fhips  of  any 
nation  in  diftrefs  r. 

XII.  A  twelfth  branch  of  the  royal  revenue,  the  right 
to  mines,  has  it’s  original  from  the  king’s  prerogative  of  coinage, 
in  order  to  fupply  him  with  materials :  and  therefore  thofe  mines, 
which  are  properly  royal,  and  to  which  the  king  is  entitled  when 
found,  are  only  thofe  of  filver  and  gold  s.  By  the  old  common 
law,  if  gold  or  filver  be  found  in  mines  of  bafe  metal,  according 
to  the  opinion  of  fome  the  whole  was  a  royal  mine,  and  belonged 
to  the  king;  though  others  held  that  it  only  did  fo,  if  the  quan¬ 
tity  of  gold  or  filver  was  of  greater  value  than  the  quantity  of 
bafe  metal*.  But  now  by  the  flatutes  1  W.  6c  M.  ft.  1.  c.  30. 
and  5W.  &  M.  c.6.  this  difference  is  made  immaterial ;  it  being 
enaCted,  that  no  mines  of  copper,  tin,  iron,  or  lead,  fliall  be 
looked  upon  as  royal  mines,  notwithftanding  gold  or  filver  may 
be  extracted  from  them  in  any  quantities  :  but  that  the  king,  or 
perfons  claiming  royal  mines  under  his  authority,  may  have  the 

r  By  the  civil  law,  to  deftroy  perfons  litan  conftitutions,  punifhed  with  the  utmoft 
fhipwrecked,  or  prevent  their  faving  the  fe verity  all  thofe  who  negledled  to  afti ft  any 
fhip,  is  capital.  And  to  Heal  even  a  plank  fhip  in  diftrefs,  or  plundered  any  goods  caft 
from  a  veflel  in  diflrefs,  or  wrecked,  makes  on  fhore.  (  Lindenbrog.  Cod .  LL.  antiqu, 
the  party  liable  to  anfwer  for  the  whole  fhip  146.  715.) 
and  cargo.  (Ff.  47.9.3.)  The  laws  alfo  of  s  2  Infl.  577* 
the  Wifigoths,  and  the  moft  early  Neapo-  1  Plowd.  3 66. 
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ore,  (other  than  tin-ore  in  the  counties  of  Devon  and  Cornwall) 
paying  for  the  fame  a  price  hated  in  the  a<ft.  This  was  an  ex¬ 
tremely  reafonable  law :  for  now  private  owners  are  not  difcou- 
raged  from  working  mines,  through  a  fear  that  they  may  be 
claimed  as  royal  ones;  neither  does  the  king  depart  from  the  juft 
rights  of  his  revenue,  fince  he  may  have  all  the  precious  metal 
contained  in  the  ore,  paying  no  more  for  it  than  the  value  of  the 
bafe  metal  which  it  is  fuppofed  to  be ;  to  which  bafe  metal  the 
land-owner  is  by  reafon  and  law  entitled. 

XIII.  To  the  fame  original  may  in  part  be  referred  the  re¬ 
venue  of  treafure-trove  (derived  from  the  French  word,  trover 
to  find)  called  in  Latin  thefaurus  inventus ,  which  is  where  any 
money  or  coin,  gold,  filver,  plate,  or  bullion,  is  found  hidden  in 
the  earth,  or  other  private  place,  the  owner  thereof  being  un¬ 
known  ;  in  which  cafe  the  treafure  belongs  to  the  king :  but  if 
he  that  hid  it  be  known,  or  afterwards  found  out,  the  owner 
and  not  the  king  is  entitled  to  it".  Alfo  if  it  be  found  in  the 
fea,  or  upon  the  earth,  it  doth  not  belong  to  the  king,  but  the 
finder,  if  no  owner  appears  w.  So  that  it  feems  it  is  the  biding, 
not  the  abandoning  of  it,  that  gives  the  king  a  property  :  Bradton  K 
defining  it,  in  the  words  of  the  civilians,  to  be  “  vetus  depofitio 
“pecuniae”  This  difference  clearly  arifes  from  the  different  in¬ 
tentions,  which  the  law  implies  in  the  owner.  A  man,  that  hides 
his  treafure  in  a  fecret  place,  evidently  does  not  mean  to  relin- 
quifh  his  property ;  but  rcferves  a  right  of  claiming  it  again, 
when  he  fees  occafion ;  and,  if  he  dies  and  the  fecret  alfo  dies 
with  him,  the  law  gives  it  the  king,  in  part  of  his  royal  revenue. 
But  a  man  that  fcatters  his  treafure  into  the  fea,  or  upon  the 
public  furface  of  the  earth,  is  conftrued  to  have  abfolutely  aban¬ 
doned  his  property,  and  returned  it  into  the  common  ftock,  with¬ 
out  any  intention  of  reclaiming  it ;  and  therefore  it  belongs,  as 
in  a  ftate  of  nature,  to  the  firft  occupant,  or  finder;  unlefs  the 
owner  appear  and  affert  his  right,  which  then  proves  that  the  lofs 
was  by  accident,  and  not  with  an  intent  to  renounce  his  property. 

u  3  Inft.  132.  Dalt.  Sheriffs,  c.  16.  x  /.  3.  c.  3.  §.4. 

w  Britt,  c.  17.  Finch.  L.  177. 
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Formerly  all  treafure- trove  belonged  to  the  findery;  as  was 
alio  the  rule  of  the  civil  law2.  Afterwards  it  was  judged  expe¬ 
dient  for  the  purpofes  of  the  Hate,  and  particularly  for  the  coinage, 
to  allow  part  of  what  was  fo  found  to  the  king ;  which  part  was 
aligned  to  be  all  hidden  treafure ;  fuch  as  is  cafually  lojl  and  un¬ 
claimed,  and  alfo  fuch  as  is  defignedly  abandoned,  ftill  remaining 
the  right  of  the  fortunate  finder.  And  that  the  prince  fhall  be 
entitled  to  this  hidden  treafure  is  now  grown  to  be,  according  to 
Grotius  3,  “ jus  conwiune,  et  quaji  gentium:"  for  it  is  not  only  ob- 
ferved,  he  adds,  in  England,  but  in  Germany,  France,  Spain, 
and  Denmark.  The  finding  of  depofited  treafure  was  much  more 
frequent,  and  the  treafiures  themfelves  more  confiderable,  in  the 
infancy  of  our  conftitution  than  at  preient.  When  the  Romans, 
and  other  inhabitants  of  the  relpedlive  countries  which  compofed 
their  empire,  were  driven  out  by  the  northern  nations,  they  con¬ 
cealed  their  money  under-ground  ;  with  a  view  of  reforting  to  it 
again  when  the  heat  of  the  irruption  fliould  be  over,  and  the  in¬ 
vaders  driven  back  to  their  defarts.  But,  as  this  never  happened, 
the  treafures  were  never  claimed  ;  and  on  the  death  of  the  owners 
the  fecret  alfo  died  along  with  them.  The  conquering  generals, 
being  aware  of  the  value  of  thefe  hidden  mines,  made  it  highly 
penal  to  lecrete  them  from  the  public  fervice.  In  England  there¬ 
fore,  as  among  the  feudiftsb,  the  punifhmentof  fuch  as  concealed 
from  the  king  the  finding  of  hidden  treafure  was  formerly  no  lefs 
than  death  ;  but  now  it  is  only  fine  and  imprifonmentc. 

XIV.  Waifs,  bona  waviata,  are  goods  ftolen,  and  waived 
or  thrown  away  by  the  thief  in  his  flight,  for  fear  of  being  ap¬ 
prehended.  Thefe  are  given  to  the  king  by  the  law,  as  a  punifh- 
ment  upon  the  owner,  for  not  himfelf  purfuing  the  felon,  and 
taking  away  his  goods  from  him d.  And  therefore  if  the  party 
robbed  do  his  diligence  immediately  to  follow  and  apprehend  the 

b  Glanv.  /.i.  c,  2.  Crag.  1.  16.  40. 

c  3  1 33* 

6  Cro.  Eliz.  694. 


y  Bratton.  /.  3.  <-.3.  3  Inll.  133- 
1  *-3*- 

a  ds jur.  y  /,  2,  g  8.  §.7. 
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thief  (which  is  called  making  frefh  fnit )  or  do  convidt  him  after¬ 
wards,  or  procure  evidence  to  convidt  him,  he  fhall  have  his 
goods  again6.  Waived  goods  do  alfo  not  belong  to  the  king,  till 
feifed  by  fomebody  for  his  ufe ;  for  if  the  party  robbed  can  feife 
them  firft,  though  at  the  diftance  of  twenty  years,  the  king  fliall 
never  have  them If  the  goods  are  hid  by  the  thief,  or  left  any 
where  by  him,  fo  that  he  had  them  not  about  him  when  he  fled, 
and  therefore  did  not  throw  them  away  in  his  flight ;  thefe  alfo 
are  not  bona  voaviata ,  but  the  owner  may  have  them  again  when 
he  pleafes6.  The  goods  of  a  foreign  merchant,  though  ffolen 
and  thrown  away  in  flight,  fhall  never  be  waifs’1:  the  reafon 
whereof  may  be,  not  only  for  the  encouragement  of  trade,  but 
alfo  becaufe  there  is  no  wilful  default  in  the  foreign  merchant’s 
not  purfuing  the  thief,  he  being  generally  a  flranger  to  our  laws, 
our  ufages,  and  our  language. 

XV.  Estrays  are  fuch  valuable  animals  as  are  found  wan¬ 
dering  in  any  manor  or  lordlliip,  and  no  man  knoweth  the  owner 
of  them ;  in  which  cafe  the  law  gives  them  to  the  king  as  the  gene¬ 
ral  owner  and  lord  paramount  of  the  foil,  in  recompence  for  the 
damage  which  they  may  have  done  therein ;  and  they  now  moft 
commonly  belong  to  the  lord  of  the  manor,  by  fpecial  grant  from 
the  crown.  But  in  order  to  veil  an  abfolute  property  in  the  king 
or  his  grantees,  they  muft  be  proclaimed  in  the  church  and  two 
market  towns  next  adjoining  to  the  place  where  they  are  found  j 
and  then,  if  no  man  claims  them,  after  proclamation  and  a  year 
and  a  day  palled,  they  belong  to  the  king  or  his  fubftitute  with¬ 
out  redemption  1 ;  even  though  the  owner  were  a  minor,  or  un¬ 
der  any  other  legal  incapacity  k.  A  provifion  fimilar  to  which  ob¬ 
tained  in  the  old  Gothic  conftitution,  with  regard  to  all  things 
that  were  found,  which  were  to  be  thrice  proclaimed,  primum 
coram  comitibus  et  viatoribus  obviis ,  deinde  in  proxima  villa  vel  pago , 

f 

c  Finch.  L.  212.  i  Mirr.  c.  3.  §.19. 

f  Ibid .  k  5  Rep.  1 08.  Bro .  Abr.  tit.  Ejiray*  CrO. 

5  5  Rep.  109.  Eliz.  7 1  6. 

h  Fitzh.  Abr .  tit*  Ejlray.  I.  3  Bulftr.  19. 
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pojlremo  coram  ecclefia  vel  judicio':  and  the  fpace  of  a  year  was  al¬ 
lowed  for  the  owner  to  reclaim  his  property '.  If  the  owner 
claims  them  within  the  year  and  day,  he  muft  pay  the  charges  of 
finding,  keeping,  and  proclaiming  them m.  The  king  or  lord 
has  no  property  till  the  year  and  day  palled :  for  if  a  lord  keep- 
eth  an  ellray  three  quarters  of  a  year,  and  within  the  year  it 
ftrayeth  again,  and  another  lord  getteth  it,  the  firlt  lord  cannot 
take  it  again  n.  Any  beafl  may  be  an  ellray,  that  is  by  nature 
tame  or  reclaimable,  and  in  which  there  is  a  valuable  property, 
as  fheep,  oxen,  fwine,  and  horfes,  which  we  in  general  call 
cattle ;  and  fo  Fleta 0  defines  it,  pecus  vagans,  quod  nulltis  petit , 
fequitur,  vel  advocat.  For  animals  upon  which  the  law  fets  no 
value,  as  a  dog  or  cat,  and  animals  ferae  naturae ,  as  a  bear  or 
wolf,  cannot  be  conlidered  as  ellrays.  So  fwans  may  be  ellrays, 
but  not  any  other  fowl p  3  whence  they  are  faid  to  be  royal  fowl. 
The  reafon  of  which  dillindtion  feems  to  be,  that,  cattle  and  fwans 
being  of  a  reclaimed  nature,  the  owner’s  property  in  them  is  not 
loft  merely  by  their  temporary  efcape ;  and  they  alfo,  from  their 
intrinfic  value,  are  a  fufficient  pledge  for  the  expenfe  of  the  lord 
of  the  franchife  in  keeping  them  the  year  and  day.  For  he  that 
takes  an  eftray  is  bound,  fo  long  as  he  keeps  it,  to  find  it  in  pro- 
vilions  and  keep  it  from  damage  and  may  not  ufe  it  by  way  of 
labour,  but  is  liable  to  an  adlion  for  fo  doing  r.  Yet  he  may  milk 
a  cow,  or  the  like,  for  that  tends  to  the  prefervation,  and  is  for 
the  benefit  of  the  animal 5 . 

Besides  the  particular  reafons  before  given  why  the  king 
fhouldhave  the  feveral  revenues  of  royal  fifh,  fhipwrecks,  treafure- 
trove,  waifs,  and  ellrays,  there  is  alfo  one  general  reafon  which 
holds  for  them  all ;  and  that  is,  becaufe  they  are  Iona  vacantia, 
or  goods  in  which  no  one  elfe  can  claim  a  property.  And  there¬ 
fore  by  the  law  of  nature  they  belonged  to  the  firft  occupant  or 


1  Stiernh.  de  jur .  Gctbcr .  /.  3.  c.  5. 
m  Dalt.  $h.  79. 

•  Finch.  L.  1  77.- 

*  /.  1.  <-.43. 


p  7  Rep.  17. 
s  1  Roll.  Abr.  889. 
r  Cro.  Jac.  147. 
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finder ;  and  fo  continued  under  the  imperial  law.  But,  in  fett¬ 
ling  the  modern  conftitutions  of  moll  of  the  governments  in 
Europe,  it  was  thought  proper  (to  prevent  that  Hrife  and  con¬ 
tention,  which  the  mere  title  of  occupancy  is  apt  to  create  and 
continue,  and  to  provide  for  the  fupport  of  public  authority  in  a 
manner  the  leaft  burthenfome  to  individuals)  that  thefe  rights 
fliould  be  annexed  to  the  fupreme  power  by  the  pofitive  laws  of 
the  Hate.  And  fo  it  came  to  pafs  that,  as  Bradton  exprelfes  it  *, 
haeCy  quae  nullius  in  bonis  funt,  et  olirn  fuerunt  mventoris  de  jure 
naturali ,  jam  ejficiuntur  principis  de  jure  gentium. 

XVI.  The  next  branch  of  the  king’s  ordinary  revenue  confills 
in  forfeitures  of  lands  and  goods  for  offences ;  bona  conjifcata,  as 
they  are  called  by  the  civilians,  becaul'e  they  belonged  to  the  ffcus 
or  imperial  treafury ;  or,  as  our  lawyers  term  them,  forisfadia, 
that  is,  fuch  whereof  the  property  is  gone  away  and  departed  from 
the  owner.  The  true  reafon  and  only  fubllantial  ground  of  any 
forfeiture  for  crimes  confill  in  this ;  that  all  property  is  derived 
from  fociety,  being  one  of  thofe  civil  rights  which  are  conferred 
upon  individuals,  in  exchange  for  that  degree  of  natural  freedom, 
which  every  man  mull  facrifice  when  he  enters  into  focial  com¬ 
munities.  If  therefore  a  member  of  any  national  community 
violates  the  fundamental  contradl  of  his  alfociation,  by  tranf- 
grefling  the  municipal  law,  he  forfeits  his  right  to  fuch  privileges 
as  he  claims  by  that  contradl ;  and  the  llate  may  very  juftly  re¬ 
fume  that  portion  of  property,  or  any  part  of  it,  which  the  laws 
have  before  affigned  him.  Hence,  in  every  offence  of  an  atro¬ 
cious  kind,  the  laws  of  England  have  exadted  a  total  confifcation 
of  the  moveables  or  perfonal  ellate ;  and  in  many  cafes  a  perpe¬ 
tual,  in  others  only  a  temporary,  lofs  of  the  offender’s  immove¬ 
ables  or  landed  property ;  and  have  veiled  them  both  in  the  king, 
who  is  the  perfon  fuppofed  to  be  offended,  being  the  one  vifible 
magillrate  in  whom  the  majelly  of  the  public  refides.  The  parti¬ 
culars  of  thefe  forfeitures  will  be  more  properly  recited  when  we 
treat  of  crimes  and  mifdemefnors.  I  therefore  only  mention  them 

*  /.  i.  c.  12. 
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here,  for  the  fake  of  regularity,  as  a  part  of  the  cenfas  regalis ; 
and  Shall  poflpone  for  the  prefent  the  farther  confideration  of  all 
forfeitures,  excepting  one  fpecies  only,  which  arifes  from  the 
misfortune  rather  than  the  crime  of  the  owner,  and  is  called  a 

deodand. 

\ 

B  y  this  is  meant  whatever  perfonal  chattel  is  the  immediate 
occafion  of  the  death  of  any  reafonable  creature  ;  which  is  for¬ 
feited  to  the  king,  to  be  applied  to  pious  ufes,  and  diflributed  in 
alms  by  his  high  almoner u;  though  formerly  deftined  to  a 
more  fuperftitious  purpofe.  It  feems  to  have  been  originally  de- 
figned,  in  the  blind  days  of  popery,  as  an  expiation  for  the  fouls 
of  fuch  as  were  Snatched  away  by  fudden  death ;  and  for  that 
purpofe  ought  properly  to  have  been  given  to  holy  church  w;  in 
the  fame  manner,  as  the  apparel  of  a  Stranger  who  was  found 
dead  was  applied  to  purchafe  malfes  for  the  good  of  his  foul. 
And  this  may  account  for  that  rule  of  law,  that  no  deodand  is 
due  where  an  infant  under  the  years  of  difcretion  is  killed  by  a 
fall  from  a  cart,  or  horfe,  or  the  like,  not  being  in  motion  * ; 
whereas,  if  an  adult  perfon  falls  from  thence  and  is  killed,  the 
thing  is  certainly  forfeited.  For  the  reafon  given  by  fir  Matthew 
Hale  feems  to  be  very  inadequate,  viz.  becaufe  an  infant  is  not 
able  to  take  care  of  himfelf :  for  why  Should  the  owner  fave  his 
forfeiture,  on  account  of  the  imbecillity  of  the  child,  which 
ought  rather  to  have  made  him  more  cautious  to  prevent  any  ac¬ 
cident  of  mifchief?  The  true  ground  of  this  rule  feems  rather 
to  be,  that  the  child,  by  reafon  of  it’s  want  of  discretion,  is 
prefumed  incapable  of  adlual  fin,  and  therefore  needed  no  deo¬ 
dand  to  purchafe  propitiatory  malfes :  but  every  adult,  who  dies 
in  adtual  fin,  flood  in  need  of  fuch  atonement,  according  to  the 
humane  fuperflition  of  the  founders  of  the  Englifh  law. 

Thus  hands  the  law,  if  a  perfon  be  killed  by  a  fall  from  a 
thing  Standing  Still.  But  if  a  horfe,  or  ox,  or  other  animal,  of 

u  i  Hal.  P.  C.  419.  Fleta.  /.  1.  c.  25.  P.  C.  20,  21. 
w  Fit  zh . Abr.  lit . E ndit merit . //.  2 7 .  S taun f.  *  3  Inft.  57.  I  Hal.  P.  C.  422. 
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his  own  motion,  kill  as  well  an  infant  as  an  adult,  or  if  a  cart 
run  over  him,  they  fhall  in  either  cafe  be  forfeited  as  deodandsyj 
which  is  grounded  upon  this  additional  reafon,  that  fuch  misfor¬ 
tunes  are  in  part  owing  to  the  negligence  of  the  owner,  and  there¬ 
fore  he  is  properly  punifhed  by  luch  forfeiture.  A  like  punish¬ 
ment  is  in  like  cafes  inflicted  by  the  mofaical  law  z :  “if  an  ox 
“  gore  a  man  that  he  die,  the  ox  Ihall  be  honed,  and  his  flefh 
“  Shall  not  be  eaten.”  And  among  the  Athenians*,  whatever  was 
the  caufe  of  a  man’s  death,  by  falling  upon  him,  was  extermi¬ 
nated  or  call  out  of  the  dominions  of  the  republic.  Where  a 
thing,  not  in  motion,  is  the  occafion  of  a  man’s  death,  that  part 
only  which  is  the  immediate  caufe  is  forfeited ;  as  if  a  man  be 
climbing  up  a  wheel,  and  is  killed  by  falling  from  it,  the  wheel 
alone  is  a  deodandb:  but,  wherever  the  thing  is  in  motion,  not 
only  that  part  which  immediately  gives  the  wound,  (as  the  wheel, 
which  runs  over  his  body)  but  all  things  which  move  with  it  and 
help  to  make  the  wound  more  dangerous  (as  the  cart  and  loading, 
which  increafe  the  prelfure  of  the  wheel)  are  forfeited0.  It  mat¬ 
ters  not  whether  the  owner  were  concerned  in  the  killing  or  not  •, 
for  if  a  man  kills  another  with  my  fword,  the  fword  is  forfeited  d 
as  an  accurfed  thing0.  And  therefore,  in  all  indictments  for  homi¬ 
cide,  the  instrument  of  death  and  the  value  are  prefented  and 
found  by  the  grand  jury  (as,  that  the  Stroke  was  given  with  a 
certain  penknife,  value  Sixpence)  that  the  king  or  his  grantee  may 
claim  the  deodand  :  for  it  is  no  deodand,  unlefs  it  be  prefented 
as  fuch  by  a  jury  of  twelve  men  f.  No  deodands  are  due  for  ac¬ 
cidents  happening  upon  the  high  fea,  that  being  out  of  the  juris¬ 
diction  of  the  common  law  :  but  if  a  man  falls  from  a  boat  or 


y  Omnia ,  quae  movent  ad  mortem ,  funt  Deo 
danda .  Bratton.  /.  3.  ^5. 
z  Exod.  xxi,  28. 
a  Aefchin.  contr .  Ctejiph . 
b  1  Hal.  P.  C.  422. 
c  1  Hawk.  P.  C.  c.  26. 

*  A  fimilar  rule  obtained  among  the  an- 
tient  Goths,  Si  quis,  me  nefciente ,  quocunque 
mec  telo  vel  inf  rumen  to  in  pern  idem  fuam  abu - 


tatur  1  vel  ex  aedibus  meis  eadat,  <vel  incidat 
in  puteum  meumy  quant  umv  is  tedium  et  munition, 
<vel  in  cataradlam ,  et  fub  inolendino  meo  con - 
fringatur ,  ipfe  aliqua  multi  a  pledar ;  ut  in 
parte  infelicitatis  meae  numeretur ,  habnijfe  vcl 
aedificaffe  aliquod  quo  homo  peri  ret.  Stiernhook 
de  jure  Goth .  /.  3.  c .  4. 
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fhip  in  frefh  water,  and  is  drowned,  it  hath  been  faid,  that  the 
veflel  and  cargo  are  in  ftridtnefs  of  law  a  deodand  s.  But  juries 
have  of  late  very  frequently  taken  upon  themfelves  to  mitigate 
thefe  forfeitures,  by  finding  only  fome  trifling  thing,  or  part  of 
an  intire  thing,  to  have  been  the  occafion  of  the  death.  And  in 
fuch  cafes,  although  the  finding  of  the  jury  be  hardly  warrant¬ 
able  by  law,  the  court  of  king’s  bench  hath  generally  refufed  to 
interfere  on  behalf  of  the  lord  of  the  franchife,  to  aflift  fo  odious 
a  claim  h. 

Deodand  s,  and  forfeitures  in  general,  as  well  as  wrecks, 
treafure  trove,  royal  fifh,  mines,  waifs,  and  eftrays,  may  be  granted 
by  the  king  to  particular  fubjects,  as  a  royal  franchife  :  and  in¬ 
deed  they  are  for  the  mod:  part  granted  out  to  the  lords  of  manors, 
or  other  liberties ;  to  the  perverfion  of  their  original  defign. 

XVII.  Another  branch  of  the  king’s  ordinary  revenue 
arifes  from  efcheats  of  lands,  which '  happen  upon  the  defedt  of 
heirs  to  fucceed  to  the  inheritance;  whereupon  they  in  general 
revert  to  and  vefl  in  the  king,  who  is  efteemed,  in  the  eye  of  the 
law,  the  original  proprietor  of  all  the  lands  in  the  kingdom. 
But  the  difcuflion  of  this  topic  more  properly  belongs  to  the  fe- 
cond  book  of  thefe  commentaries,  wherein  we  fhall  particularly 
confider  the  manner  in  which  lands  may  be  acquired  or  loft  by 
efcheat. 

XVIII.  I  proceed  therefore  to  the  eighteenth  and  laft 
branch  of  the  king’s  ordinary  revenue ;  which  confifts  in  the 
cufiody  of  idiots,  from  whence  we  fhall  be  naturally  led  to  con¬ 
fider  alfo  the  cuflody  of  lunatics. 

A  N  idiot,  or  natural  fool,  is  one  that  hath  had  no  underftand- 
ing  from  his  nativity ;  and  therefore  is  by  law  prefumed  never 
likely  to  attain  any.  For  which  reafon  the  cuflody  of  him  and 

s  3  Inft.  58.  1  Hal.  P.  C.  423.  Molloy  de  1  Fofter  of  homicide.  266. 
jitr.  maritim .  2,  225. 
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of  his  lands  was  formerly  verted  in  the  lord  of  the  feej;  (and. 
therefore  ftill,  by  fpecial  cuftom,  in  fome  manors  the  lord  rtiall 
have  the  ordering  of  idiot  and  lunatic  copyholders  * )  but,  by  rea- 
fon  of  the  manifold  abufes  of  this  power  by  lubjedts,  it  was  at 
laft  provided  by  common  confent,  that  it  rtiould  be  given  to  the 
king,  as  the  general  confervator  of  his  people,  in  order  to  pre¬ 
vent  the  idiot  from  wafting  his  eftate,  and  reducing  himfelf  and 
his  heirs  to  poverty  and  diftrefs k :  this  filcal  prerogative  of  the 
king  is  declared  in  parliament  by  ftatute  17  Edw.  II.  c.  9.  which 
diredts  (in  affirmance  of  the  common  law1,)  that  the  king  lhall 
have  ward  of  the  lands  of  natural  fools,  taking  the  profits  with¬ 
out  wafte  or  deftrudtion,  and  fliall  find  them  neceftaries ;  and  af¬ 
ter  the  death  of  fuch  idiots  he  fliall  render  the  eftate  to  the  heirs; 
in  order  to  prevent  fuch  idiots  from  aliening  their  lands,  and  their 
heirs  from  being  difinherited. 

B  y  the  old  common  law  there  is  a  writ  de  idiota  inquirendo ,  to 
enquire  whether  a  man  be  an  idiot  or  not m :  which  muft  be 
tried  by  a  jury  of  twelve  men  ;  and,  if  they  find  him  purits  idiota 
the  profits  of  his  lands,  and  the  cuftody  of  his  perl'on  may  be 
granted  by  the  king  to  fome  fubjedt,  who  has  intereft  enough  to 
obtain  them  n.  This  branch  of  the  revenue  hath  been  long  con- 
fidered  as  a  hardfliip  upon  private  families ;  and  fo  long  ago  as 
in  the  8  Jac.  I.  it  was  under  the  confideration  of  parliament, 
to  veil;  this  cuftody  in  the  relations  of  the  party,  and  to  fettle  an 
equivalent  on  the  crown  in  lieu  of  it ;  it  being  then  propofed  to 
fliare  the  fame  fate  with  the  flavery  of  the  feodal  tenures,  which 
has  been  fince  aboliflied0.  Yet  few  inftances  can  be  given  of  the 
oppreftive  exertion  of  it,  fince  it  feldom  happens  that  a  jury  finds 
a  man  an  idiot  a  nativitate ,  but  only  71011  compos  mentis  from  fome 
particular  time ;  which  has  an  operation  very  different  in  point  of 
law. 

i  Flet.  /.  1.  c.  1 1.  §.  10.  n  This  power,  though  of  late  very  rarely 

1  Dyer.  302.  Hutt.  17.  Noy.  27.  exerted,  is  Hill  alluded  to  ir.  common  fpeech, 
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A  Wan  is  not  an  idiot p,  if  he  hath  any  glimmering  of  rea- 
fon,  fo  that  he  can  tell  his  parents,  his  age,  or  the  like  common 
matters.  But  a  man  who  is  born  deaf,  dumb,  and  blind,  is  looked 
upon  by  the  law  as  in  the  fame  (late  with  an  idiot q ;  he  being 
fuppofed  incapable  of  any  underftanding,  as  wanting  all  thofe 
fenfes  which  furnifh  the  human  mind  with  ideas. 

A  l  u  nat  i  c,  or  non  compos  mentis,  is  one  who  hath  had  un¬ 
demanding,  but  by  difeafe,  grief,  or  other  accident  hath  loft  the 
ufe  of  his  reafon.  A  lunatic  is  indeed  properly  one  that  hath  lu¬ 
cid  intervals ;  fometiines  enjoying  his  fenfes,  and  fometimes  not, 
and  that  frequently  depending  upon  the  change  of  the  moon. 
But  under  the  general  name  of  non  compos  mentis  (which  fir  Ed¬ 
ward  Coke  fays  is  the  moft  legal  name1)  are  comprized  not  only 
lunatics,  but  perfons  under  frenzies ;  or  who  lofe  their  intellects 
by  difeafe  $  thofe  that  grow  deaf,  dumb,  and  blind,  not  being 
born  fo  or  fucli,  in  fhort,  as  are  judged  by  the  court  of  chancery 
incapable  of  conducting  their  own  affairs.  To  thefe  alfo,  as  well 
as  idiots,  the  king  is  guardian,  but  to  a  very  different  purpofe. 
For  the  law  always  imagines,  that  thefe  accidental  misfortunes 
may  be  removed ;  and  therefore  only  conftitutes  the  crown  a 
truftee  for  the  unfortunate  perfons,  to  proteCt  their  property,  and 
to  account  to  them  for  all  profits  received,  if  they  recover,  or 
after  their  deceafe  to  their  reprefentatives.  And  therefore  it  is 
declared  by  the  ftatute  17  Ed w.  II.  c.  10.  that  the  king  (hall 
provide  for  the  cuftody  and  fuftentation  of  lunatics,  and  preferve 
their  lands  and  the  profits  of  them,  for  their  ufe,  when  they 
come  to  their  right  mind  :  and  the  king  fhall  take  nothing  to  his 
own  ufe ;  and  if  the  parties  die  in  fuch  eftate,  the  relidue  fhall 
be  diftributed  for  their  fouls  by  the  advice  of  the  ordinary,  and 
of  courfe  (by  the  fubfequent  amendments  of  the  law  of  admi- 
niftrations)  fhall  now  go  to  their  executors  or  adminiftrators. 

p  F.  N.  B.  233.  f  1  Inlt.  24 6. 

*  Co.  Litt.  42.  Fleta.  L  6.  c.  40. 
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The  method  of  proving  a  perfon  non  compos  is  very  fimilar  to 
that  of  proving  him  an  idiot.  The  lord  chancellor,  to  whom, 
by  fpecial  authority  from  the  king,  the  cuftody  of  idiots  and 
lunatics  is  intrufteds,  upon  petition  or  information,  grants  a  com- 
miflion  in  nature  of  the  writ  de  idiota  inquirendo,  to  enquire  into 
the  party’s  ftate  of  mind;  and  if  he  be  found  non  compos ,  he 
ufually  commits  the  care  of  his  perfon,  with  a  fuitable  allowance 
for  his  maintenance,  to  fome  friend,  who  is  then  called  his  com¬ 
mittee.  However,  to  prevent  finifter  practices,  the  next  heir  is 
feldom  permitted  to  be  this  committee  of  the  perfon ;  becaufe  it 
is  his  intereft  that  the  party  fhould  die.  But,  it  hath  been  faid, 
^  there  lies  not  the  fame  objection  againft  his  next  of  kin,  provided 
he  be  not  his  heir ;  for  it  is  his  intereft  to  preferve  the  lunatic’s 
life,  in  order  to  increafe  the  perfonal  eftate  by  favings,  which  he 
or  his  family  may  hereafter  be  entitled  to  enjoy  h  The  heir  is 
generally  .made  the  manager  or  committee  of  the  eftate,  it  being 
clearly  his  intereft  by  good  management  to  keep  it  in  condition  ; 
accountable  however  to  the  court  of  chancery,  and  to  the  non 
compos  himfelf,  if  he  recovers ;  or  otherwife,  to  his  admini- 
ftrators. 

I N  this  care  of  idiots  and  lunatics  the  civil  law  agrees  with 
ours ;  by  afligning  them  tutors  to  protect  their  perfons,  and  cu¬ 
rators  to  manage  their  eftates.  But  in  another  inftance  the  Ro¬ 
man  law  goes  much  beyond  the  Englifli.  For,  if  a  man  by  no¬ 
torious  prodigality  was  in  danger  of  wafting  his  eftate,  he  was 
looked  upon  as  non  compos,  and  committed  to  the  care  of  curators 
or  tutors  by  the  praetor”.  And  by  the  laws  of  Solon  fuch  pro¬ 
digals  were  branded  with  perpetual  infamy  w.  But  with  us,  when 
a  man  on  an  inqueft  of  idiocy  hath  been  returned  an  unthrift  and 

#  3  P.  Wms.  108.  pando  profundity  euratorem  ei  darty  exentplo 

I  2p.Wm\  638.  furiofi:  et  tamdiu  erunt  ambo  in  curatione , 

II  Solent  praetores ,  fi  talem  hominem  innje-  quatndiu  <vel  furiofus  fanitatemy  *vel  ilk  bonos 
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not  an  idiot',  na  farther  proceedings  have  been  had.  And  the 
propriety  of  the  practice  itfelf  feems  to  be  very  quellionable.  It 
was  doubtlefs  an  excellent  method  of  benefiting  the  individual, 
and  of  preferving  eftates  in  families  j  but  it  hardly  feems  calcu¬ 
lated  for  the  genius  of  a  free  nation,  who  claim  and  exercife  the 
liberty  of  ufing  their  own  property  as  they  pleafe.  “  Sic  utere 
“  tuo ,  nt  alienum  non  laedas ,”  is  the  only  reflri&ion  our  laws  have 
given  with  regard  to  oeconomical  prudence.  And  the  frequent 
circulation  and  transfer  of  lands  and  other  property,  which  can¬ 
not  be  eftetfted  without  extravagance  fomewhere,  are  perhaps  not 
a  little  conducive  towards  keeping  our  mixed  conllitution  in  it’s 
due  health  and  vigour. 

This  may  fuffice  for  a  Ihort  view  of  the  king’s  ordinary  re¬ 
venue,  or  the  proper  patrimony  of  the  crown ;  which  was  very 
large  formerly,  and  capable  of  being  increafed  to  a  magnitude 
truly  formidable  :  for  there  are  very  few  eftates  in  the  kingdom, 
that  have  not,  at  fome  period  or  other  fince  the  Norman  con- 
queft,  been  veiled  in  the  hands  of  the  king  by  forfeiture,  efcheat, 
or  othenvife.  But,  fortunately  for  the  liberty  of  the  fubjeft,  this 
hereditary  landed  revenue,  by  a  feries  of  improvident  manage¬ 
ment,  is  funk  almoll  to  nothing  ;  and  the  cafual  profits,  ariling 
from  the  other  branches  of  the  cenfits  regalis ,  are  likewife  almoll 
all  of  them  alienated  from  the  crown.  In  order  to.  fupply  the 
deficiences  of  which,  we  are  now .  obliged  to  have  recourl'e  to 
new  methods  of  railing  money,  unknown  to  our  early  ancellors  ; 
which  methods  conllitute  the  king’s  extraordinary  revenue.  For, 
the  public  patrimony  being  got  into  the  hands  of  private  fub- 
jedls,  it  is  but  reafonable  that  private  contributions  Ihould  fupply 
the  public  fervice.  Which,  though  it  may  perhaps  fall  harder 
upon  fome  individuals,  whofe  ancellors  have  had  no  fhare  in  the 
general  plunder,  than  upon  others,  yet,  taking  the  nation  through¬ 
out,  it  amounts  to  nearly  the  lame ;  provided  the  gain  by  the 
extraordinary,  Ihould  appear  to  be  no  greater  than  the  lofs  by  the 
ordinary,  revenue.  And  perhaps,  if  every  gentleman  in  the  king- 
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dom  was  to  be  dripped  of  fuch  of  his  lands  as  were  formerly 
the  property  of  the  crown  ;  was  to  be  again  fubjedl  to  the  in¬ 
conveniences  of  purveyance  and  pre-emption,  the  oppreffion  of 
foreffc  laws,  and  the  llavery  of  feodal  tenures ;  and  was  to  refign 
into  the  king’s  hands  all  his  royal  franchifes  of  waifs,  wrecks, 
eftrays,  treafure-trove,  mines,  deodands,  forfeitures,  and  the  like  : 
he  would  find  himfelf  a  greater  lofer,  than  by  paying  his  quota 
to  fuch  taxes,  as  are  necelfary  to  the  fupport  of  government. 
The  thing  therefore  to  be  wilhed  and  aimed  at  in  a  land  of  li¬ 
berty,  is  by  no  means  the  total  abolition  of  taxes,’  which  would 
draw  after  it  very  pernicious  confequences,  and  the  very  fuppo- 
fition  of  which  is  the  height  of  political  abfurdity.  For  as  the 
true  idea  of  government  and  magistracy  will  be  found  to  confift 
in  this,  that  fome  few  men  are  deputed  by  many  others  to  prefide 
over  public  affairs,  fo  that  individuals  may  the  better  be  en¬ 
abled  to  attend  their  private  concerns ;  it  is  necelfary  that  thofe 
individuals  fhould  be  bound  to  contribute  a  portion  of  their  pri¬ 
vate  gains,  in  order  to  fupport  that  government,  and  reward  that 
magiftracy,  which  protects  them  in  the  enjoyment  of  their  re- 
fpedtive  properties.  But  the  things  to  be  aimed  at  are  wifdom  and 
moderation,  not  only  in  granting,  but  alfo  in  the  method  of  rai¬ 
ling,  the  necelfary  fupplies  ;  by  contriving  to  do  both  in  fuch  a 
manner  as  may  be  moft  conducive  to  the  national  welfare,  and  at 
the  fame  time  moft  confiftent  with  oeconomy  and  the  liberty  of 
the  fubjedt ;  who,  when  properly  taxed,  contributes  only,  as  was 
before  obfervedy,  fome  part  of  his  property,  in  order  to  enjoy 
the  reft. 

These  extraordinary  grants  are  ufually  called  by  the  fynony- 
mous  names  of  aids,  fublidies,  and  fupplies;  and  are  granted, 
we  have  formerly  feen  z,  by  the  commons  of  Great  Britain,  in 
parliament  alfembled  :  who,  when  they  have  voted  a  fupply  to  his 
majefty,  and  fettled  the  quantum  of  that  fupply,  ufually  refolve 
themfelves  into  what  is  called  a  committee  of  ways  and  means, 
to  confider  of  the  ways  and  means  of  railing  the  fupply  fo  voted. 

Y  pag. 281.  z  pag.  169. 

p  P  2 


And 


3°8  TIm  Rights  Book  I. 

And  in  this  committee  every  member  (though  it  is  looked  upon 
as  the  peculiar  province  of  the  chancellor  of  the  exchequer)  may 
propofe  fuch  fcheme  of  taxation  as  he  thinks  will  be  leaft  detri¬ 
mental  to  the  public.  The  refolutions  of  this  committee  (when 
approved  by  a  vote  of  the  houfe)  are  in  general  efteemed  to  be 
(as  it  were)  final  and  conclufive.  For,  though  the  fupply  can¬ 
not  be  actually  raifed  upon  the  fubjeit  till  directed  by  an  ail  of 
the  whole  parliament,  yet  no  monied  man  will  fcruple  to  advance 
to  the  government  any  quantity  of  ready  cafh,  on  the  credit  of  a 
bare  vote  of  the  houfe  of  commons,  though  no  law  be  yet  palled 
to  eftablilh  it. 

The  taxes,  which  are  raifed  upon  the  fubjeil,  are  either  an¬ 
nual  or  perpetual.  The  ufual  annual  taxes  are  thofe  upon  land 
and  malt. 

I.  The  land  tax,  in  it’s  modern  lhape,  has  fuperfeded  all  the 
former  methods  of  rating  either  property,  or  perfons  in  refpedt  of 
their  property,  whether  by  tenths  or  fifteenths,  fubfidies  on  land, 
hydages,  fcutages,  or  talliages ;  a  fiiort  explication  of  which  will 
greatly  afilft  us  in  underllanding  our  antient  laws  and  hiftory. 

Tenths,  and  fifteenths3,  were  temporary  aids  ilfuing  out  of 
perfonal  property,  and  granted  to  the  king  by  parliament.  They 
were  formerly  the  real  tenth  or  fifteenth  part  of  all  the  moveables 
belonging  to  the  fubjedt;  when  fuch  moveables,  or  perfonal  es¬ 
tates,  were  a  very  different  and  a  much  lefs  confiderable  thing 
than  what  they  ufually  are  at  this  day.  Tenths  are  faid  to  have 
been  firft  granted  under  Henry  the  fecond,  who  took  advantage 
of  the  fashionable  zeal  for  croifades  to  introduce  this  new  taxa¬ 
tion,  in  order  to  defray  the  expenfe  of  a  pious  expedition  to  Pa- 
leftine,  which  he  really  or  feemingly  had  projeiled  againft  Sala- 
dine  emperor  of  the  Saracens  •,  whence  it  was  originally  denomi¬ 
nated  the  Saladine  tenth  b.  But  afterwards  fifteenths  were  more 
ufually  granted  than  tenths.  Originally  the  amount  of  thefe  taxes 

a  2lnft«77.  4  Inll.  34.  b  Hoved.  A.  D,  1 188.  Carte,  i.  719.  Hume.  i.  329. 
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was  uncertain,  being  levied  by  afleflme'nts  new  made  at  every  frefli 
grant  of  the  commons,  a  commiflion  for  which  is  preferved  by 
Matthew  Paris':  but  it  was  at  length  reduced  to  a  certainty  in  the 
eighth  year  of  Edward  III,  when,  by  virtueof  the  king’s  commiflion, 
new  taxations  were  made  of  every  townfhip,  borough,  and  city 
in  the  kingdom,  and  recorded  in  the  exchequer ;  which  rate  was, 
at  the  time,  the  fifteenth  part  of  the  value  of  every  townfhip, 
the  whole  amounting  to  about  29000/.  and  therefore  it  ftill  kept 
up  the  name  of  a  fifteenth,  when,  by  the  alteration  of  the  value 
of  money  and  the  encreafe  of  perfonal  property,  things  came  to 
be  in  a  very  different  fituation.  So  that  when,  of  later  years,  the 
commons  granted  the  king  a  fifteenth,  every  parifh  in  England 
immediately  knew  their  proportion  of  it;  that  is,  the  fame  identical 
fum  that  was  aflefled  by  the  fame  aid  in  the  eighth  of  Edward  III ; 
and  then  raifed  it  by  a  rate  among  themfelves,  and  returned  it 
into  the  royal  exchequer. 

The  other  antient  levies  were  in  the  nature  of  a  modern  land 
tax  :  for  we  may  trace  up  the  original  of  that  charge  as  high  as 
to  the  introduction  of  our  military  tenures6;  when  every  tenant 
of  a  knight’s  fee  was  bound,  if  called  upon,  to  attend  the  king 
in  his  army  for  forty  days  in  every  year.  But  this  perfonal  at¬ 
tendance  growing  troublefome  in  many  refpeCts,  the  tenants  found 
means  of  compounding  for  it,  by  firfl:  fending  others  in  their 
Head,  and  in  procefs  of  time  by  making  a  pecuniary  fatisfaCtion 
to  the  crown  in  lieu  of  it.  This  pecuniary  fatisfaCtion  at  laft  came 
to  be  levied  by  afleflments,  at  fo  much  for  every  knight’s  fee, 
under  the  name  of  fcutages ;  which  appear  to  have  been  levied 
for  the  firfl:  time  in  the  .fifth  year  of  Henry  the  fecond,  on  ac¬ 
count  of  his  expedition  to  Touloufe,  and  were  then  (I  appre¬ 
hend)  mere  arbitrary  compofitions,  as  the  king  and  the  fubjedt 
could  agree.  But  this  precedent  being  afterwards  abuled  into  a 
means  of  oppreflion,  (by  levying  fcutages  on  the  landholders  by 
the  royal  authority  only,  whenever  our  kings  went  to  war,  in  or- 
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der  to  hire  mercenary  troops  and  pay  their  contingent  expenfes) 
it  became  thereupon  a  matter  of  national  complaint ;  and  king 
John  was  obliged  to  promife  in  his  magna  carta %  that  no  fcutage 
fhould  be  impofed  without  the  confent  of  the  common  council 
of  the  realm.  This  claufe  was  indeed  omitted  in  the  charters  of 
Henry  III,  where f  we  only  find  it  ftipulated,  that  fcutages  fhould 
be  taken  as  they  were  ufed  to  be  in  the  time  of  king  Henry  the 
fecond.  Yet  afterwards,  by  a  variety  of  ftatutes  under  Edward  I 
and  his  grandfon E,  it  was  provided,  that  the  king  fhall  not  take 
any  aids  or  talks,  any  talliage  or  tax,  but  by  common  aflent 
of  the  great  men  and  commons  in  parliament. 

Of  the  fame  nature  with  fcutages  upon  knights-fees  were  the 
afleflments  of  hydage  upon  all  other  lands,  and  of  talliage  upon 
cities  and  burghs  h.  But  they  all  gradually  fell  into  difufe,  upon 
the  introduction  of  fubfidies,  about  the  time  of  king  Richard  II 
and  king  Henry  IV.  Thefe  were  a  tax,  not  immediately  impo¬ 
fed  upon  property,  but  upon  perfons  in  refpeCt  of  their  reputed 
eftates,  after  the  nominal  rate  of  4^.  in  the  pound  for  lands,  and 
2  s.  6  d.  for  goods  ;  and  for  thofe  of  aliens  in  a  double  propor¬ 
tion.  But  this  aflcflinent  was  alfo  made  according  to  an  antient 
valuation  ;  wherein  the  computation  was  fo  very  moderate,  and 
the  rental  of  the  kingdom  was  fuppofed  to  be  fo  exceeding  low, 
that  one  fubfidy  of  this  fort  did  not,  according  to  fir  Edward 
Coke1,  amount  to  more  than  70000/.  whereas  a  modern  land 
tax  at  the  fame  rate  produces  two  millions.  It  was  antiently  the 
rule  never  to  grant  more  than  one  fubfidy,  and  two  fifteenths  at 
a  time  ;  but  this  rule  was  broke  through  for  the  firft  time  on  a 
very  prefling  occafion,  the  Spanifh  invaiion  in  1588  ;  when  the 
parliament  gave  queen  Elizabeth  two  fubfidies  and  four  fifteenths. 
Afterwards,  as  money  funk  in  value,  more  fubfidies  were  given ; 
and  we  have  an  inftance  in  the  firft  parliament  of  1640,  of  the 
king’s  defiring  twelve  fubfidies  of  the  commons,  to  be  levied  in 

e  cap.  14.  c.  1.  14  Edw.  III.  ft.  2.  c.  i . 
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three  years;  which  was  looked  upon  as  a  ftartling  propofal :  though 
lord  Clarendon  tells  usk,  that  the  fpeaker,  ferjeant  Glanvile,  made 
it  manifeft  to  the  houfe,  how  very  inconfiderable  a  fum  twelve 
fubfidies  amounted  to,  by  telling  them  he  had  computed  what  he 
was  to  pay  for  them ;  and,  when  he  named  the  fum,  he  being 
known  to  be  poflefled  of  a  great  eftate,  it  feemed  not  worth  any 
farther  deliberation.  And  indeed,  upon  calculation,  we  (hall  find, 
that  the  total  amount  of  thefe  twelve  fubfidies,  to  be  raifed  in 
three  years,  is  lefs  than  what  is  now  raifed  in  one  year,  by  a 
land  tax  of  two  fhillings  in  the  pound. 

The  grant  of  fcutages,  talliages,  or  fubfidies  by  the  commons 
did  not  extend  to  fpiritual  preferments;  thofe  being  ufually  taxed 
at  the  fame  time  by  the  clergy  themfelves  in  convocation ;  which 
grants  of  the  clergy  were  confirmed  in  parliament,  otherwife 
they  were  illegal,  and  not  binding ;  as  the  fame  noble  writer  ob- 
ferves  of  the  fubfidies  granted  by  the  convocation,  who  continued 
fitting  after  the  diifolution  of  the  firft  parliament  in  1640.  A 
fubfidy  granted  by  the  clergy  wras  after  the  rate  of  4  s.  in  the 
pound  according  to  the  valuation  of  their  livings  in  the  king’s 
books;  and  amounted,  lir  Edward  Coke  tells  us1,  to  about  20000  A 
While  this  cuftora  continued,  convocations  were  wont  to  fit  as- 
frequently  as  parliaments  :  but  the  laft  fubfidies,  thus  given  by 
the  clergy,  were  thofe  confirmed  by  ffatute  15  Car.  II.  cap.  10. 
fince  which  another  method  of  taxation  has  generally  prevailed, 
which  takes  in  the  clergy  as  well  as  the  laity ;  in  recompenfe  for 
which  the  beneficed  clergy  have  from  that  period  been  allowed  to 
vote  at  the  elections  of  knights  of  the  ffiirem;  and  thenceforward, 
alfo  the  practice  of  giving  ecclefiaftical  fubfidies  hath  fallen  into 
total  difufe. 

The  lay  fubfidy  was  ufually  raifed  by  commiflioners  appointed, 
by  the  crown,  or  the  great  officers  of  ftate  :  and  therefore  in  the 
beginning  of  the  civil  wars  between  Charles  I  and  his  parliament, 
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the  latter,  having  no  other  Sufficient  revenue  to  fupport  them- 
felves  and  their  meafures,  introduced  the  practice  of  laying  weekly 
and  monthly  allelTments"  of  a  fpecific  fum  upon  the  feveral  coun¬ 
ties  of  the  kingdom ;  to  be  levied  by  a  pound  rate  on  lands  and 
perfonal  eflates :  which  were  occafionally  continued  during  the 
whole  ufurpation,  fometimes  at  the  rate  of  120000/.  a  month  ; 
fometimes  at  inferior  rates0.  After  the  reftoration  the  antient 
method  of  granting  fubfidies,  inflead  of  fuch  monthly  affeffinents, 
was  twice,  and  twice  only,  renewed;  viz.  in  1663,  when  four 
fubfidies  were  granted  by  the  temporalty,  and  four  by  the  clergy ; 
and  in  1670,  when  800000/.  was  raifed  by  way  of  fubiidy, 
which  was  the  lafl  time  of  raifing  Supplies  in  that  manner.  For, 
the  monthly  allelTments  being  now  eftablifhed  by  cuftom,  being 
raifed  by  commiffioners  named  by  parliament,  and  producing  a 
more  certain  revenue ;  from  that  time  forwards  we  hear  no  more 
of  fubfidies ;  but  occasional  affeffinents  were  granted  as  the  na¬ 
tional  emergencies  required.  Thefe  periodical  alfelTments,  the 
fublidies  which  preceded  them,  and  the  more  antient  lcutage, 
hydage,  and  talliage,  were  to  all  intents  and  purpofes  aland  tax; 
and  the  affeffinents  were  fometimes  exprefily  called  fo  p.  Yet  a 
popular  opinion  has  prevailed,  that  the  land  tax  was  firft  intro¬ 
duced  in  the  reign  of  king  William  III;  becaufe  in  the  year  1692 
a  new  affeffinent  or  valuation  of  eflates  was  made  throughout  the 
kingdom  ;  which,  though  by  no  means  a  perfect  one,  had  this 
effect,  that  a  Supply  of  500000  /.  was  equal  to  1  s.  in  the  pound 
of  the  value  of  the  eflates  given  in.  And,  according  to  this  en¬ 
hanced  valuation,  from  the  year  1693  to  the  prefent,  a  period 
of  above  feventy  years,  the  land  tax  has  continued  an  annual 
charge  upon  the  Subject;  above  half  the  time  at  4J.  in  the  pound, 
fometimes  at  3J,  fometimes  at  2 s,  twice  q  at  is,  but  without  any 
total  intermiffion.  The  medium  has  been  3J.  3^/.  in  the  pound, 
being  equivalent  to  twenty  three  antient  fubfidies,  and  amounting 
annually  to  more  than  a  million  and  an  half  of  money.  The 

*  29  Nov.  4  Mar.  1642.  p  Com.  Journ.  26Jun.  9  Dec.  1678. 

0  One  of  thefe  bills  of  afleflment,  in  1656,  ^  in  the  years  1732  and  1733. 

Is  preferved  in  ScobelTs  colle&ion,  400. 
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method  of  raffing  it  is  by  charging  a  particular  fum  upon  each 
county,  according  to  the  valuation  given  in,  A.D.  1692 :  and  this 
fum  is  affeffed  and  raifed  upon  individuals  (their  perfonal  eftates, 
as  well  as  real,  being  liable  thereto)  by  commiffioners  appointed 
in  the  a<5t,  being  the  principal  landholders  of  the  county,  and 
their  officers. 

II.  The  other  annual  tax  is  the  malt  tax;  which  is  a  fum  of 
750000/,  raifed  every  year  by  parliament,  ever  fince  1697,  by 
a  duty  of  6  d.  in  the  buffiel  on  malt,  and  a  proportionable  fum 
on  certain  liquors,  fuch  as  cyder  and  perry,  which  might  other- 
wife  prevent  the  confumption  of  malt.  This  is  under  the  ma¬ 
nagement  of  the  commiffioners  of  the  excife;  and  is  indeed  itfelf 
no  other  than  an  annual  excife,  the  nature  of  which  fpecies  of 
taxation  I  ffiall  prefently  explain  :  only  premifing  at  prefent,  that 
in  the  year  1760  an  additional  perpetual  excife  of  3  d.  per  buffiel 
was  laid  upon  malt,-  and  in  1763  a  proportionable  excife  was 
laid  upon  cyder  and  perry,  but  new-modelled  in  1766. 

The  perpetual  taxes  are, 

I.  The  cuftoms ,-  or  the  duties,  toll,  tribute,  or  tariff,  pay¬ 
able  upon  merchandize  exported  and  imported.  The  confidera- 
tions  upon  which  this  revenue  (or  the  more  antient  part  of  it, 
which  arofe  only  from  exports)  was  inverted  in  the  king,  were 
faid  to  be  twor;  1.  Becaufe  he  gave  the  fubjeit  leave  to  depart 
the  kingdom,  and  to  carry  his  goods  along  with  him.  2.  Becaufe 
the  king  was  bound  of  common  right  to  maintain  and  keep  up 
the  ports  and  havens,  and  to  protect  the  merchant  from  pirates. 
Some  have  imagined  they  are  called  with  us  cuftoms,  becaufe  they 
were  the  inheritance  of  the  king  by  immemorial  ufage  and  the 
common  law,  and  not  granted  him  by  any  ftatute 5 :  but  fir  Ed¬ 
ward  Coke  hath  clearly  ffiewn  *,  that  the  king’s  firft  claim  to 
them  was  by  grant  of  parliament  3  Edw.  I.  though  the  record 

r  Dyer.  165.  *  2  Inft.  58,  co. 

s  Dyer.43.  //.  24. 
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thereof  is  not  now  extant.  And  indeed  this  is  in  exprefs  words 
'  confefied  by  ftatute  25  Edw.  I.  c.  7.  wherein  the  king  promifes 
to  take  no  cuftoms  from  merchants,  without  the  common  aflent 
of  the  realm,  “  faving  to  us  and  our  heirs,  the  cuftoms  on  wools, 
<£  fkins,  and  leather,  formerly  granted  to  us  by  the  commonalty 
“  aforefaid.”  Thefe  were  formerly  called  the  hereditary  cuftoms 
of  the  crown ;  and  were  due  on  the  exportation  only  of  the  faid 
three  commodities,  and  of  none  other  :  which  were  ftiled  the 
Jiaple  commodities  of  the  kingdom,  becaufe  they  were  obliged  to 
be  brought  to  thofe  ports  where  the  king’s  ftaple  was  eftablifhed, 
in  order  to  be  there  firft  rated,  and  then  exported  u.  They  were 
denominated  in  the  barbarous  Latin  of  our  antient  records,  cuf- 
tiima'1 ;  not  confuetudines,  which  is  the  language  of  our  law  when¬ 
ever  it  means  merely  ufages.  The  duties  on  wool,  flieep-fkins 
or  woolfells,  and  leather,  exported,  were  called  cujluma  antiqua 
Jive  magna'y  and  were  payable  by  every  merchant,  as  well  native 
as  ftranger  •,  with  this  difference,  that  merchant  ftrangers  paid  an 
additional  toll,  viz.  half  as  much  again  as  was  paid  by  natives. 
The  cujluma  parva  et  nova  were  an  import  of  3  d.  in  the  pound, 
due  from  merchant-ftrangers  only,  for  all  commodities  as  well 
imported  as  exported;  which  was  ufually  called  the  alien’s  duty, 
and  was  firft  granted  in  31  Edw.  Iw.  But  thefe  antient  hereditary 
cuftoms,  efpecially  thofe  on  wool  and  woolfells,  came  to  be  of 
little  account  when  the  nation  became  fenfible  of  the  advantages 
of  a  home  manufacture,  and  prohibited  the  exportation  of  wool 
by  ftatute  1 1  Edw.  III.  c.  1. 


There  is  alfo  another  very  antient  hereditary  duty  belonging 
to  the  crown,  called  the  prijage  or  butlerage  of  wines ;  which  is 
confiderably  older  than  the  cuftoms,  being  taken  notice  of  in  the 
great  roll  of  the  exchequer,  8  Ric.  I.  ftill  extant*.  Prifage  was 
a  right  of  taking  two  tons  of  wine  from  every  fhip  importing  into 


*  Dav.  9. 

v  This  appellation  feems  to  be  derived 
from  the  French  word  coufiumy  or  coutumy 
which  fignifies  toll  or  tribute,  and  owes  it’s 
own.  etymology  to  the  word  couJ}>  which 


fignifies  price,  charge,  or,  as  we  have  adopt¬ 
ed  it  in  Englilh,  cojl . 
w  4  Inft.  29. 

x  Madox*  hill.  exch.  526. 532. 
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England  twenty  tons  or  more;  which  by  Edward  I  was  exchanged 
into  a  duty  of  2  s.  for  every  ton  imported  by  merchant-ftrangers, 
and  called  butlerage,  becaufe  paid  to  the  king’s  butler y. 

Other  cuftoms  payable  upon  exports  and  imports  were  dif- 
tinguifhed  into  fubfidies,  tonnage,  poundage,  and  other  imports, 
Subfidies  were  fuch  as  were  impofed  by  parliament  upon  any  of  the 
ftaple  commodities  before-mentioned,  over  and  above  the  cujluma 
antiqua  et  magna :  tonnage  was  a  duty  upon  all  wines  imported, 
over  and  above  the  prifage  and  butlerage  aforefaid  :  poundage 
was  a  duty  impofed  ad  valorem,  at  the  rate  of  12  d.  in  the  pound, 
on  all  other  merchandize  whatfoever  :  and  the  other  imports  were 
fuch  as  were  occafionally  laid  on  by  parliament,  as  circumftances 
and  times  required  *.  Thefe  diftindtions  are  now  in  a  manner 
forgotten,  except  by  the  officers  immediately  concerned  in  this 
department ;  their  produce  being  in  effedt  all  blended  together, 
under  the  one  denomination  of  the  cuftoms. 

B  Y  thefe  we  underftand,  at  prefent,  a  duty  or  fubfidy  paid  by 
the  merchant,  at  the  quay,  upon  all  imported  as  well  as  exported 
commodities,  by  authority  of  parliament ;  unlefs  where,  for  par¬ 
ticular  national  reafons,  certain  rewards,  bounties,  or  drawbacks, 
are  allowed  for  particular  exports  or  imports.  Thofe  of  tonnage 
and  poundage,  in  particular,  were  at  firft  granted,  as  the  old  fta- 
tutes  (and  particularly  iEliz.  c.  19.)  exprefs  it,  for  the  defence 
of  the  realm,  and  the  keeping  and  fafeguard  of  the  feas,  and  for 
the  intercourfe  of  merchandize  fafely  to  come  into  and  pafs  out 
of  the  fame.  They  were  at  firft  ufually  granted  only  for  a  ftated 
term  of  years,  as,  for  two  years  in  5  Ric.  II a;  but  in  Henry  the 
fifth’s  time,  they  were  granted  him  for  life  by  a  ftatute  in  the 
'third  year  of  his  reign  ;  and  again  to  Edward  IV  for  the  term  of 
his  life  alfo  :  fince  which  time  they  were  regularly  granted  to  all 
his  fucceffors,  for  life,  fometimes  at  their  firft,  fometimes  at  other 
fubiequent  parliaments,  till  the  reign  of  Charles  the  firft ;  when, 

v  Dar,  8.  iBulftr.  254.  ^  Ibid,  12. 

z  Dav.  11,12. 
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as  the  noble  hiftorian  exprefles  itb,  his  minifters  were  not  fufti- 
ciently  folicitous  for  a  renewal  of  this  legal  grant.  And  yet  they 
were  imprudently  and  unconftitutionally  levied  and  taken,  with¬ 
out  confent  of  parliament,  for  fifteen  years  together;  which  was 
one  of  the  caufes  of  thofe  unhappy  difcontents,  juftifiable  at  firft 
in  too  many  inftances,  but  which  degenerated  at  laft  into  caufe- 
lefs  rebellion  and  murder.  For,  as  in  every  other,  fo  in  this  par¬ 
ticular  cafe,  the  king  (previous  to  the  commencement  of  hofti- 
lities)  gave  the  nation  ample  fatisfaction  for  the  errors  of  his  for¬ 
mer  conduit,  by  pafiing  an  ait c,  whereby  he  renounced  all  power 
in  the  crown  of  levying  the  duty  of  tonnage  and  poundage,  with¬ 
out  the  exprefs  confent  of  parliament ;  and  alfo  all  power  of  im- 
pofition  upon  any  merchandizes  whatever.  Upon  the  reltoration 
this  duty  was  granted  to  king  Charles  the  fecond  for  life,,  and  fo 
it  was  to  his  two  immediate  fuccelfors;  but  now  by  three  feve- 
ral  ftatutes,  9  Ann.  c.  6.  1  Geo.  I.  c.  12.  and,  3  Geo.  I.  c .7.  it 
is  made  perpetual  and  mortgaged  for  the  debt  of  the  public.  The 
cuftoms,  thus  impofed  by  parliament,  are  chiefly  contained  in 
two  books  of  rates,  fet  forth  by  parliamentary  authority  d ;  one 
figned  by  fir  Harbottle  Grimfton,  l'peaker  of  the  houfe  of  com¬ 
mons  in  Charles  the  fecond’s  time ;  and  the  other  an  additional 
one  figned  by  fir  Spenfer  Compton,  fpeaker  in  the  reign  of  George 
the  firft ;  to  which  alfo  fubfequent  additions  have  been  made. 
Aliens  pay  a  larger  proportion  than  natural  fubjedts,  which  is. 
what  is  now  generally  underflood  by  the  aliens’ duty;  to  be  ex¬ 
empted  from  which  is  one  principal  caufe  of  the  frequent  appli¬ 
cations  to  parliament  for  adts  of  naturalization. 

These  cuftoms  are  then,  we  fee,  a  tax  immediately  paid  by 
the  merchant,  although  ultimately  by  the  confumer.  And  yet 
thefe  are  the  duties  felt  leaf!  by  the  people;  and,  if  prudently 
managed,  the  people  hardly  confider  that  they  pay  them  at  all. 
For  the  merchant  is  eafy,  being  fenfible  he  does  not  pay  them 
for  himfelf ;  and  the  confumer,  who  really  pays  them,  confounds 

b  Hift.  Rebell.  b.  3,  d  Stat.  12  Car.  II.  c.4.  1 1  Geo.  I.  c.  7. 
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them  with  the  price  of  the  commodity  :  in  the  fame  manner  as 
Tacitus  obferves,  that  the  emperor  Nero  gained  the  reputation  of 
abolifhing  the  tax  on  the  fale  of  Haves,  though  he  only  tranf- 
ferred  it  from  the  buyer  to  the  feller ;  fo  that  it  was,  as  he  ex- 
prefles  it,  “  remijfum  magis  J’pecie,  quam  vi:  quia,  cunt  venditor 
“ pendere  juberetur,  in  partem  pretii  emptoribus-  accrefcebat  e.”  But 
this  inconvenience  attends  it  on  the  other  hand,  that  thefe  im¬ 
ports,  if  too  heavy,  are  a  check  and  cramp  upon  trade ;  and  ef- 
pecially  when  the  value  of  the  commodity  bears  little  or  no  pro¬ 
portion  to  the  quantity  of  the  duty  impofed-.  This  in  confequence 
gives  rife  alfo  to  fmuggling,  which  then  becomes  a  very  lucrative 
employment :  and  it’s  natural  and  moft  reafonable  punifhment, 
viz.  confifcation  of  the  commodity,  is  in  fuch  cafes  quite  inef- 
fettual ;  the  intrinfic  value  of  the  goods,  which  is  all  that  the- 
fmuggler  has  paid,  and  therefore  all  that  he  can  lofe,  being  very 
inconfiderable  when  compared  with  his  profpedt  of  advantage  in 
evading  the  duty.  Recourfe  muft  therefore  be  had  to  extraordi¬ 
nary  punifhments  to  prevent  it  j  perhaps  even  to  capital  ones  r 
which  deftroys  all  proportion  of  punifhment f,  and  puts  murderers 
upon  an  equal  footing  with  luch  as  are  really  guilty  of  no  natural,, 
but  merely  a  pofitive,  offence. 

There  is  alfo' another  ill  confequence  attending  high  im¬ 
ports  on  merchandize,  not  frequently  confidered,  but  indifputably 
certain  ;  that  the  earlier  any  tax  is  laid  on  a  commodity,  the 
heavier'it  falls  upon  the  confumer  in  the  end :  for  every  trader, 
through  whofe  hands  it  partes,  muft  have  a  profit,  not  only  upon 
the  raw  material  and  his  own  labour  and  time  in  preparing  it, 
but  alfo  upon  the  very  tax  itfelf,  which  he  advances  to  the  go¬ 
vernment  ;  otherwife  he  lofes  the  ufe  and  intereft  of  the  money 
which  he  fo  advances.  To  inftance  in  the  article  of  foreign  pa¬ 
per.  The  merchant  pays  a  duty  upon  importation,  which  he  does 
not  receive  again  till  he  fells  the  commodity,  perhaps  at  the  end 
of  three  months.  He  is  therefore  equally  entitled  to  a  profit  upon 

c  Hijt .  /.  13,  f  Montefqu,  Sp,  L,  b.  13.  c.  8, 
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that  duty  which  he  pays  at  the  cuftom-houfe,  as  to  a  profit 
upon  the  original  price  which  he  pays  to  the  manufacturer  abroad; 
and  confiders  it  accordingly  in  the  price  he  demands  of  the  fta- 
tioner.  When  the  flationer  fells  it  again,  he  requires  a  profit  of 
the  printer  or  bookfeller  upon  the  whole  fum  advanced  by  him  to 
the  merchant :  and  the  bookfeller  does  not  forget  to  charge  the 
full  proportion  to  the  ftudent  or  ultimate  confumer ;  who  there¬ 
fore  does  not  only  pay  the  original  duty,  but  the  profits  of  thefe 
three  intermediate  traders,  who  have  fuccefiively  advanced  it  for 
him.  This  might  be  carried  much  farther  in  any  mechanical,  or 
more  complicated,  branch  of  trade. 

II.  Directly  oppofite  in  it’s  nature  to  this  is  the  excife 
duty  ;  which  is  an  inland  impofition,  paid  fometimes  upon  the 
confumption  of  the  commodity,  or  frequently  upon  the  retail 
file,  which  is  the  laft  ftage  before  the  confumption.  This  is 
doubtlefs,  impartially  fpeaking,  the  moil  oeconomical  way  of 
taxing  the  fubjeCt :  the  charges  of  levying,  collecting,  and  ma¬ 
naging  the  excife  duties  being  confiderably  lefs  in  proportion,  than 
in  other  branches  of  the  revenue.  It  alfo  renders  the  commo¬ 
dity  cheaper  to  the  confumer,  than  charging  it  with  cuftoms  to 
the  fame  amount  would  do ;  for  the  reafon  juft  now  given,  be- 
caui'e  generally  paid  in  a  much  later  ltage  of  it.  But,  at  the  fame 
time,  the  rigour  and  arbitrary  proceedings  of  excifc-laws  feem 
hardly  compatible  with  the  temper  of  a  free  nation.  For  the 
frauds  that  might  be  committed  in  this  branch  of  the  revenue, 
unlefs  a  ItriCt  watch  is  kept,  make  it  neceflary,  wherever  it  is 
eftablifhed,  to  give  the  officers  a  power  of  entring  and  fearching 
the  houfes  of  fuch  as  deal  in  excilable  commodities,  at  any  hour 
of  the  day,  and,  in  many  cafes,  of  the  night  likewife.  •  And  the 
proceedings  in  cafe  of  tranfgreffions  are  fo  fummary  and  fudden, 
that  a  man  may  be  convicted  in  two  days  time  in  the  penalty  of 
many  thoufand  pounds  by  two  commilfioners  or  juhices  of  the 
peace ;  to  the  total  exclufion  of  the  trial  by  jury,  and  dilregard 
of  the  common  law.  For  which  reafon,  though  lord  Clarendon 
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tells  uss,  that  to  his  knowlege  the  earl  of  Bedford  (who  was 
made  lord  treafurer  by  king  Charles  the  firft,  to  oblige  his  par¬ 
liament)  intended  to  have  fet  up  the  excife  in  England,  yet  it 
never  made  a  part  of  that  unfortunate  prince’s  revenue ;  being 
firft  introduced,  on  the  model  of  the  Dutch  prototype,  by  the 
parliament  itfelf  after  it’s  rupture  with  the  crown.  Yet  fuch  was 
the  opinion  of  it’s  general  unpopularity,  that  when  in  1642  “  af- 
“perfions  were  caft  by  malignant  perfons  upon  the  houfe  of  com- 
“  mons,  that  they  intended  to  introduce  excifes,  the  houfe  for  it’s 
“  vindication  therein  did  declare,  that  thele  rumours  were  falfe 
“  and  fcandalous ;  and  that  their  authors  fhould  be  apprehended 
“  and  brought  to  condign  puniftiment  h.”  It’s  original 1  eftablifh- 
ment  was  in  1643,  and  it’s  progrefs  was  gradual ;  being  at  firft 
laid  upon  thofe  perfons  and  commodities,  where  it  was  fuppofed 
the  hardfhip  would  be  leaft  perceivable,  viz.  the  makers  and 
venders  of  beer,  ale,  cyder,  and  perry k;  and  the  royalifts  at 
Oxford  foon  followed  the  example  of  their  brethren  at  Weftmin- 
fter  by  impofing  a  fimilar  duty  both  fides  protefting  that  it 
fhould  be  continued  no  longer  than  to  the  end  of  the  war,  and 
then  be  utterly  abolifhed  *.  But  the  parliament  at  Weftminfter 
foon  after  impofed  it  on  fiefh,  wine,  tobacco,  fugar,  and  fuch  a 
multitude  cf  other  commodities  that  it  might  fairly  be  denominated 
general ;  in  purfuance  of  the  plan  laid  down  by  MrPymme  (who 
feems  to  have  been  the  father  of  the  excife)  in  his  letter  to  fir  John 
Hotham  m,  fignifykig,  “  that  they  had  proceeded  in  the  excife  to 
“  many  particulars,  and  intended  to  go  on  farther ;  but  that  it 


2  Hid.  b.  3. 

h  Com.  Journ.  8  Oft.  1642. 

1  The  tranflator  and  continuator  of  Pe- 
tavius’s  chronological  hiftory  (Lond.1659.) 
informs  us,  that  it  was  firft  moved  for, 
28  Mar.  1643,  by  Mr  Prynne.  And  it  ap¬ 
pears  from  the  journals  of  the  commons  that 
on  that  day  the  houfe  refolved  itfelf  into  a 
committee  to  confider  of  railing  money,  in 
confequence  of  which  the  excife  was  after¬ 
wards  voted.  But  Mr  Prynne  was  not  a 
member  of  parliament  till  7  Nov.  16485. 


and  publifhed  in  1654  “  A  proteftation 
“  againft:  the  illegal,  deteftable,  and  oft- 
“  condemned  tax  and  extortion  of  excife 
“  in  general.”  It  is  probably  therefore  a 
miftake  of  the  printer  for  Mr  Pymme,  who 
was  intended  for  chancellor  of  the  exche¬ 
quer  under  the  earl  of  Bedford.  (  Lord 
Clar.  b.  7.) 

k  Com.  Journ.  17  May  1643. 

1  Lord  Clar.  b.  7. 

m  30 May  1643.  Dugdaleof  the  troubles,, 
120. 
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M  would  be  neceffary  to  ufe  the  people  to  it  by  little  and  little.” 
And  afterwards,  when  the  nation  had  been  accuftomed  to  it  for 
a  feries  of  years,  the  fucceeding  champions  of  liberty  boldly  and 
openly  declared  “  the  import  of  excife  to  be  the  moft  eafy  and 
“  indifferent  levy  that  could  be  laid  upon  the  people  "  and  ac¬ 
cordingly  continued  it  during  the  whole  ufurpation.  Upon  king 
Charles’s  return,  it  having  then  been  long  ertablilhed  and  it’s 
produce  well  known,  fome  part  of  it  was  given  to  the  crown,  in 
1 2  Car.  II,  by  way  of  purchafe  (as  was  before  obferved)  for 
the  feodal  tenures  and  other  oppreffive  parts  of  the  hereditary  re¬ 
venue.  But,  from  it’s  firft  original  to  the  prefent  time,  it’s  very 
name  has  been  odious  to  the  people  of  England.  It  has  never- 
thelefs  been  impofed  on  abundance  of  other  commodities  in  the 
reigns  of  king  William  III,  and  every  fucceeding  prince,  to  fup- 
port  the  enormous  expenfes  occafioned  by  our  wars  on  the  conti¬ 
nent.  Thus  brandies  and  other  fpirits  are  now  excifed  at  the  dif- 
tillery;  printed  filks  and  linens,  at  the  printers;  rtarch  and  hair 
powder,  at  the  maker’s ;  gold  and  filver  wire,  at  the  wiredrawer’s ; 
all  plate  whatfoever,  firrt  in  the  hands  of  the  vendor,  who  pays 
yearly  for  a  licence  to  fell  it,  and  afterwards  in  the  hands  of  the 
occupier,  who  alfo  pays  an  annual  duty  for  having  it  in  his  cuf- 
tody ;  and  coaches  and  other  wheel  carriages,  for  which  the  oc¬ 
cupier  is  excifed  ;  though  not  with  the  fame  circumrtances  of  ar¬ 
bitrary  ftriCtnefs  with  regard  to  plate  and  coaches,  as  in  the  other 
inftances.  To  thefe  we  may  add  coffee  and  tea,  'chocolate,  and 
cocoa  parte,  for  which  the  duty  is  paid  by  the  retailer ;  all  arti¬ 
ficial  wines,  commonly  called  fweets;  paper  and  pafteboard,  firrt 
when  made,  and  again  if  rtained  or  printed ;  malt  as  before- 
mentioned  ;  vinegars ;  and  the  manufacture  of  glafs ;  for  all 
which  the  duty  is  paid  by  the  manufacturer;  hops,  for  which  the 
perfon  that  gathers  them  is  anfwerable ;  candles  and  foap,  which 
are  paid  for  at  the  maker’s ;  malt  liquors  brewed  for  fale,  which 
are  excifed  at  the  brewery ;  cyder  and  perry,  at  the  vendor’s ; 
and  leather  and  fkins,  at  the  tanner’s.  A  lift,  which  no  friend  to 
his  country  would  wilh  to  fee  farther  encreafed. 

n  Ord.  i4Aug.  1649.  Ct  5°-  Scobell.72.  Stat.  1656.  c.  19.  Scobell.4;3. 
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III.  I  proceed  therefore  to  a  third  duty,  namely  that  upon 
fait }  which  is  another  diftindt  branch  of  his  majefty’s  extraor¬ 
dinary  revenue,  and  confifts  in  an  excife  of  3  s.  4  d.  per  bulhel 
impofed  upon  all  fait,  by  feveral  ftatutes  of  king  William  and 
other  fubfequent  reigns.  This  is  not  generally  called  an  excife, 
becaufe  under  the  management  of  different  commiffioners  :  but 
the  commiffioners  of  the  fait  duties  have  by  ftatute  1  Ann.  c.  21. 
the  fame  powers,  and  mull  obferve  the  fame  regulations,  as  thofe 
of  other  excifes.  This  tax  had  ufually  been  only  temporary ;  but 
by  ftatute  26  Geo.  II.  c.  3.  was  made  perpetual. 

IV.  Another  very  confiderable  branch  of  the  revenue  is 
levied  with  greater  chearfulnefs,  as,  inftead  of  being  a  burden, 
it  is  a  manifeft  advantage  to  the  public.  I  mean  the  poft-ofhce, 
or  duty  for  the  carriage  of  letters.  As  we  have  traced  the  origi¬ 
nal  of  the  excife  to  the  parliament  of  1643,  fo  it  is  but  juftice 
to  obferve  that  this  ufeful  invention  owes  it’s  birth  to  the  fame 
afiembly.  It  is  true,  there  exifted  poft-mafters  in  much  earlier 
times  :  but  I  apprehend  their  bufinefs  was  confined  to  the  fur- 
nifhing  of  poft-horfes  to  perfons  who  were  defirous  to  travel  ex- 
peditioufly,  and  to  the  difpatching  extraordinary  pacquets  upon 
fpecial  occafions.  The  outline  of  the  prefent  plan  feems  to  have 
been  originally  conceived  by  Mr  Edmond  Prideaux,  who  was 
appointed  attorney  general  to  the  commonwealth  after  the  mur¬ 
der  of  king  Charles.  He  was  chairman  of  a  committee  in  1642 
for  confidering  what  rates  fhould  be  fet  upon  inland  letters  °;  and 
afterwards  appointed  poft-mafter  by  an  ordinance  of  both  the 
houfes p,  in  the  execution  of  which  office  he  firft  eftablifhed  a 
weekly  conveyance  of  letters  into  all  parts  of  the  nation q :  thereby 
faving  to  the  public  the  charge  of  maintaining  poft-mafters,  to  the 
amount  of  7000/.  per  annum.  And,  his  own  emoluments  being 
probably  confiderable,  the  common  council  of  London  endea¬ 
voured  to  eredt  another  poft-office  in  oppofition  to  his,  till  checked 

6  Com.  Journ.  28  Mar.  1642.  <2  Ibid.  21  Mar.  1649. 

*D  Ibid.  7  Sept.  1644. 
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by  a  refolution  of  the  commons r,  declaring,  that  the  office  of 
poft-mafter  is  and  ought  to  be  in  the  foie  power  and  difpofal  of 
the  parliament.  This  office  was  afterwards  farmed  by  one  Man- 
ley  in  1654s.  But,  in  1657,  a  regular  poft-office  was  erected  by 
the  authority  of  the  protestor  and  his  parliament,  upon  nearly 
the  fame  model  as  has  been  ever  fince  adopted,  with  the  lame 
rates  of  portage  as  were  continued  till  the  reign  of  queen  Anne1. 
After  the  rertoration  a  fimilar  office,  with  fome  improvements, 
was  eftablifhed  by  ftatute  12  Car.  II.  c.  35.  but  the  rates  of  let¬ 
ters  were  altered,  and  fome  farther  regulations  added,  by  the 
ftatutes  9  Ann.  c.  10.  6  Geo.  I.  c.  21.  26  Geo.  II.  c.  12.  and 
5  Geo.  III.  c.  25.  and  penalties  were  enabled,  in  order  to  con¬ 
fine  the  carriage  of  letters  to  the  public  office  only,  except  in 
fome  few  cafes  :  a  provifion,  which  is  abfolutely  neceffary  for 
nothing  but  an  exclufive  right  can  fupport  an  office  of  this  fort : 
many  rival  independent  offices  would  only  ferve  to  ruin  one 
another.  The  privilege  of  letters  coming  free  of  portage,  to 
and  from  members  of  parliament,  was  claimed  by  the  houfe  of 
commons  in  1660,  when  the  firft  legal  fettlement  of  the  prefent 
poft-office  was  made  u j  but  afterwards  dropped  v  upon  a  private 
aflurance  from  the  crown,  that  this  privilege  fhould  be  allowed 
the  members  w.  And  accordingly  a  warrant  was  conftantly  irtued 
to  the  poft-mafter-general x,  directing  the  allowance  thereof,  to 
the  extent  of  two  ounces  in  weight :  till  at  length  it  was  ex- 
prellly  confirmed  by  ftatute  4  Geo.  III.  c.  24;  which  adds  many 
new  regulations,  rendered  neceffary  by  the  great  abufes  crept  into 
the  practice  of  franking  ;  whereby  the  annual  amount  of  franked 
letters  had  gradually  increafed,  from  23600/.  in  the  year  1715,  to 
170700/.  in  the  year  1763 y.  There  cannot  be  devifed  a  more 
eligible  method,  than  this,  of  railing  money  upon  the  fubjedt : 
for  therein  both  the  government  and  the  people  find  a  mutual 
-benefit.  The  government  acquires  a  large  revenue  ;  and  the 


r  Com.  Journ.  21  Mar.  1649. 
s  Scobell.  358. 

x  Com.  Journ.  9jun.  1657.  Scobell. 5  11. 
“  Com.  Journ.  17  Dec.  1660. 


v  Ibid .  22  Dec.  1660. 
w  Ibid,  1 6  Apr.  1735. 
x  Ibid ,  26  Feb.  1734. 
y  Ibid .  28  Mar.  1764. 
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people  do  their  bufinefs  with  greater  eafe,  expedition,  and  chcap- 
nefs,  than  they  would  be  able  to  do  if  no  fuch  tax  (and  of  courfe 
no  fuch  office)  exifted. 

V.  A  f  1  f  t  h  branch  of  the  perpetual  revenue  confifts  in  the 
rtamp  duties,  which  are  a  tax  impofed  upon  all  parchment  and 
paper  whereon  any  legal  proceedings,  or  private  inftruments  of 
almoft  any  nature  whatfoever,  are  written ;  and  alfo  upon  licences 
for  retailing  wines,  of  all  denominations ;  upon  all  almanacks, 
news-papers,  advertifements,  cards,  dice,  and  pamphlets  contain¬ 
ing  leis  than  fix  fheets  of  paper.  Thefe  imports  are  very  various, 
according  to  the  nature  of  the  thing  ftamped,  rifing  gradually 
from  a  penny  to  ten  pounds.  This  is  alfo  a  tax,  which  though 
in  fome  inrtances  it  may  be  heavily  felt,  by  greatly  increaling  the 
expenfe  of  all  mercantile  as  well  as  legal  proceedings,  yet  (if 
moderately  impofed )  is  of  fervice  to  the  public  in  general,  by 
authenticating  inftruments,  and  rendering  it  much  more  difficult 
than  formerly  to  forge  deeds  of  any  Handing ;  fince,  as  the  offi¬ 
cers  of  this  branch  of  the  revenue  vary  their  ftamps  frequently, 
by  marks  perceptible  to  none  but  themfelves,  a  man  that  would 
forge  a  deed  of  king  William’s  time,  muft  know  and  be  able  to 
counterfeit  the  rtamp  of  that  date  alfo.  In  France  and  fome  other 
countries  the  duty  is  laid  on  the  contract  itfelf,  not  on  the  inftru- 
ment  in  which  it  is  contained  :  but  this  draws  the  fubjedt  into  a 
thoufand  nice  difquifitions  and  difputes  concerning  the  nature  of 
his  contradt,  and  whether  taxable  or  not  j  in  which  the  farmers 
of  the  revenue  are  lure  to  have  the  advantage.  Our  method  an- 
fwers  the  purpofes  of  the  ftate  as  well,  and  confults  the  eafe  of 
the  fubjedt  much  better.  The  firft  inftitution  of  the  rtamp  duties 
was  by  ftatute  5  6c  6  W.  &  M.  c.  2 1 .  and  they  have  fince  in  many 
inrtances  been  encreafed  to  five  times  their  original  amount. 

•  VI.  A  sixth  branch  is  the  duty  upon  houfes  and  windows. 
As  early  as  the  conqueft  mention  is  made  in  domefday  book  of 
fumage  or  fuage,  vulgarly  called  fmoke  farthings ;  which  were 
paid  by  curtom  to  the  king  for  every  chimney  in  the  houfe.  And 
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we  read  that  Edward  the  black  prince  (foon  after  his  fuccefles  in 
France)  in  imitation  of  the  Englifh  cuftom,  impofed  a  tax  of  a 
florin  upon  every  hearth  in  his  French  dominions*.  But  the  firft 
parliamentary  eftablifhment  of  it  in  England  was  by  ftatute 
13  Sc  1 4  Car.  II.  c.io.  whereby  an  hereditary  revenue  of  2 s.  for 
every  hearth,  in  all  houfes  paying  to  church  and  poor,  was  granted 
to  the  king  for  ever.  And,  by  fubfequent  ftatutes,  for  the  more 
regular  afl'eflment  of  this  tax,  the  conftable  and  two  other  fub- 
ftantial  inhabitants  of  the  parifh,  to  be  appointed  yearly,  (or  the 
furveyor,  appointed  by  the  crown,  together  with  fuch  conftable 
or  other  public  officer)  were,  once  in  every  year,  empowered  to 
view  the  infide  of  every  houfe  in  the  parifh.  But,  upon  the  re¬ 
volution,  by  ftatute  iW.  Sc  M.  ft.  1.  c.  10.  hearth-money  was 
declared  to  be  “  not  only  a  great  oppreffion  to  the  poorer  fort, 
**  but  a  badge  of  flavery  upon  the  whole  people,  expofing  every 
“  man’s  houfe  to  be  entered  into,  and  fearched  at  pleafure,  by 
“  perfons  unknown  to  him  ;  and  therefore,  to  ere<5t  a  lading  mo- 
“  nument  of  their  majefties’  goodnefs  in  every  houfe  in  the  king- 
“  dom,  the  duty  of  hearth-money  was  taken  away  and  aboliffied.” 
This  monument  of  goodnefs  remains  among  us  to  this  day  :  but 
the  prolpedt  of  it  was  fomewhat  darkened  when,  in  fix  years  af¬ 
terwards,  by  ftatute  7  W.  III.  c.i  8.  a  tax  was  laid  upon  all  houfes 
(except  cottages)  of  2  s.  now  advanced  to  3^.  per  houfe,  and  a 
tax  alfo  upon  all  windows,  if  they  exceeded  nine,  in  fuch  houfe. 
Which  rates  have  been  from  time  to  time  a  varied,  being  now 
extended  to  all  windows  exceeding  fix ;  and  power  is  given  to 
furveyors,  appointed  by  the  crown,  to  infpeift  the  outfide  of 
houfes,  and  alfo  to  pafs  through  any  houfe  two  days  in  the  year, 
into  any  court  or  yard  to  infpedt  the  windows  there. 

VII.  The  feventh  branch  of  the  extraordinary  perpetual  re¬ 
venue  is  the  duty  arifing  from  licences  to  hackney  coaches  and 
chairs  in  London,  and  the  parts  adjacent.  In  1654  two  hundred 
hackney  coaches  were  allowed  within  London,  Weftminfter,  and 

2  Mod-  Un.  Hifli  xxiii.  463.  Spelm.  2  Stat.  2oGeo.  II.  c.3.  31  Geo- II.  c.22. 
Gloff.  tit.  Funfre.  A  2  Gea.  III.  c,  8.  6  Geo.  III.  c.38. 
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fix  miles  round,  under  the  direction  of  the  court  of  aldermen  b. 
By  ftatute  13  6c  14  Car.  II.  c.  2.  four  hundred  were  licenfed ;  and 
the  money  arifing  thereby  was  applied  to  repairing  the  ftreets c. 
This  number  was  increafed  to  feven  hundred  by  ftatute  5  W.  6c  M. 
c.  22.  and  the  duties  veiled  in  the  crown  :  and  by  the  ftatute 
9  Ann.  c.  23.  and  other  fubfequent  ftatutesd,  there  are  now  eight 
hundred  licenfed  coaches  and  four  hundred  chairs..  This  revenue 
is  governed  by  commilfioners  of  it’s  own,  and  is,  in  truth,  a 
benefit  to  the  fubjedt  •,  as  the  expenfe  of  it  is  felt  by  no  indivi¬ 
dual,  and  it’s  neceftary  regulations  have  eftablifhed  a  competent- 
jurifdiCtion,  whereby  a  very  refraCtor.y  race  of  men  may  be  kept 
in  fome  tolerable  order. 

VIII.  The  eighth  and  laft  branch  of  the  king’s  extraordinary 
perpetual  revenue  is  the  duty  upon  offices  and  penfions ;  confid¬ 
ing  in  a  payment  of  1  s.  in  the  pound  (over  and  above  all  other 
duties)  out  of  all  falaries,  fees,  and  perquifites,  of  offices,  and 
penfions  payable  by  the  crown.  This  highly  popular  taxation  was 
impofed  by  ftatute  3 1  Geo.  II.  c.  22.  and  is  under  the  direction- 
of  the  commiffioners  of  the  land  tax. 

The  clear  neat  produce  of  thefe  feveral  branches  of  the  re¬ 
venue,  after  all  charges  of  collecting  and  management  paid, 
amounts  annually  to  about  feven  millions  and  three  quarters  fter- 
ling ;  befides  two  millions  and  a  quarter  raifed  annually,  at  an 
average,  by  the  land  and  malt  tax.  How  thefe  immenfe  fums 
are  appropriated,  is  next  to  be  confidered.  And  this  is,  firft  and. 
principally,  to  the  payment  of  the  intereft  of  the  national  debt. 

In  order  to  take  a  clear  and  comprehenfive  view  of  the  nature- 
of  this  national  debt,  it  muft  firft  be  premifed,  that  after  the  re¬ 
volution,  when  our  new  connections  with  Europe  introduced  a 
new  fyftem  of  foreign  politics,  the  expenfes  of  the  nation,  not 
only  in  fettling  the  new  eftablilhment,  but  in  maintaining  long, 

d  ioAnn,  c.19.  §.158,  12  Geo.  I.  c.  15, 
33  Geo.  II.  c,  25. 
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wars,  as  principals,  on  the  continent,  for  the  fecurity  of  the 
Dutch  barrier,  reducing  the  French  monarchy,  fettling  the 
Spanilli  fucceflion,  fupporting  the  houfe  of  Auftria,  maintaining 
the  liberties  of  the  Germanic  body,  and  other  purpofes,  increa- 
fed  to  an  unufual  degree  :  infomuch  that  it  was  not  thought  ad- 
vifable  to  raife  all  the  expenfes  of  any  one  year  by  taxes  to  be  le¬ 
vied  within  that  year,  left  the  unaccuftomed  weight  of  them 
fhould  create  murmurs  among  the  people.  It  was  therefore  the 
policy  of  the  times,  to  anticipate  the  revenues  of  their  pofterity, 
by  borrowing  immenfe  fums  for  the  current  lervice  of  the  ftate, 
and  to  lay  no  more  taxes  upon  the  fubjedt  than  would  fuffice  to 
pay  the  annual  intereft  of  the  fums  fo  borrowed  :  by  this  means 
converting  the  principal  debt  into  a  new  fpecies  of  property, 
transferable  from  one  man  to  another  at  any  time  and  in  any 
quantity.  A  fyftem  which  feems  to  have  had  it’s  original  in  the 
ftate  of  Florence,  sl.D.  1544:  which  government  then  owed 
about  60000/.  fterling,  and,  being  unable  to  pay  it,  formed  the 
principal  into  an  aggregate  fum,  called  metaphorically  a  mount  or 
bank ,  the  fharcs  whereof  were  transferable  like  our  ftocks, 
with  intereft  at  5  per  cent,  the  prices  varying  according  to  the 
exigencies  of  the  ftate®.  This  laid  the  foundation  of  what  is 
called  the  national  debt :  for  a  few  long  annuities  created  in  the 
reign  of  Charles  II  will  hardly  deferve  that  name.  And  the  ex¬ 
ample  then  fet  has  been  fo  clofely  followed  during  the  long  wars 
in  the  reign  of  queen  Anne,  and  fince,  that  the  capital  of  the 
national  debt,  (funded  and  unfunded)  amounted  in  January  1765 
to  upwards  of  145,000,000/.  to  pay  the  intereft  of  which,  and 
the  charges  for  management,  amounting  annually  to  about  four 
millions  and  three  quarters,  the  extraordinary  revenues  juft  now 
enumerated  (excepting  only  the  land-tax  and  annual  malt-tax) 
are  in  the  firft  place  mortgaged,  and  made  perpetual  by  parlia¬ 
ment.  Perpetual,  I  fay ;  but  ftill  redeemable  by  the  fame  autho¬ 
rity  that  impofed  them  :  which,  if  it  at  any  time  can  pay  off  the 


c  Pro  tempore ,  pro  fpe,  pro  commode,  minuitur  eorum  pretium  atque  augefclt .  Arc  tin.  See 
Mod.  Un.  Hift.  xxxvi,  116. 
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capital,  will  abolifli  thofe  taxes  which  are  raifed  to  difcharge  the 
intereft. 

By  this  means  the  quantity  of  property  in  the  kingdom  is 
greatly  encreafed  in  idea,  compared  with  former  times  ;  yet,  if 
we  coolly  confider  it,  not  at  all  encreafed  in  reality.  We  may 
boaft  of  large  fortunes,  and  quantities  of  money  in  the  funds. 
But  where  does  this  money  exift?  It  exifts  only  in  name,  in  paper; 
in  public  faith,  in  parliamentary  fecurity  :  and  that  is  undoubt¬ 
edly  fufficient  for  the  creditors  of  the  public  to  rely  on.  But  then 
what  is  the  pledge  which  the  public  faith  has  pawned  for  the 
fecurity  of  thel'e  debts  ?  The  land,  the  trade,  and  the  perfonal 
induftry  of  the  fubjedt;  from  which  the  money  muft  arife  that 
fupplies  the  feveral  taxes.  In  thefe  therefore,  and  thefe  only,  the 
property  of  the  public  creditors  does  really  and  intrinfically  exitt : 
and  of  courfe  the  land,  the  trade,  and  the  perfonal  induftry  of 
individuals,  are  diminithed  in  their  true  value  juft;  lb  much  as  they 
are  pledged  to  anl'wer.  If  A’s  income  amounts  to  100/.  per  an¬ 
num  ;  and  he  is  fo  far  indebted  to  B,  that  he  pays  him  50  /.  per 
annum  for  his  intereft ;  one  hall  of  the  value  of  A’s  property  is 
transferred  to  B  the  creditor.  The  creditor’s  property  exifts  in 
the  demand  which  he  has  upon  the  debtor,  and  no  where  elfc-; 
and  the  debtor  is  only  a  truftee  to  his  creditor  for  one  half  of  the 
value  of  his  income.  In  fhort,  the  property  of  a  creditor  of  the 
public  conlifts  in  a  certain  portion  of  the  national  taxes  :  by 
how  much  therefore  he  is  the  richer,  by  fo  much  the  nation, 
which  pays  thefe  taxes,  is  the  poorer. 

The  only  advantage,  that  can  refult  to  a  nation  from  public 
debts,  is  the  encreafe  of  circulation  by  multiplying  the  cafti  of 
the  kingdom,  and  creating  a  new  fpecies  of  money,  always  ready 
to  be  employed  in  any  beneficial  undertaking,  by  means  of  it’s 
transferable  quality ;  and  yet  productive  of  l'ome  profit,  even 
when  it  lies  idle  and  unemployed.  A  certain  proportion  of  debt 
feems  therefore  to  be  highly  ui'eful  to  a  trading  people ;  but  what 
that  proportion  is,  it  is  not  for  me  to  determine.  Thus  much  is 
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indifiputably  certain,  that  the  prefent  magnitude  of  our  national 
incumbrances  very  far  exceeds  all  calculations  of  commercial  be¬ 
nefit,  and  is  productive  of  the  greateft  inconveniences.  For,  firft, 
the  enormous  taxes,  that  are  raifed  upon  the  neceflaries  of  life  for 
the  payment  of  the  interefi  of  this  debt,  are  a  hurt  both  to  trade 
and  manufactures,  by  raifing  the  price  as  well  of  the  artificer’s 
fubfiltence,  as  of  the  raw  material,  and  of  courfe,  in  a  much 
greater  proportion,  the  price  of  the  commodity  itfelf.  Secondly, 
if  part  of  this  debt  be  owing  to  foreigners,  either  they  draw  out 
of  the  kingdom  annually  a  confiderable  quantity  of  fpecie  for  the 
interefi ;  or  elfe  it  is  made  an  argument  to  grant  them  unreafon- 
able  privileges  in  order  to  induce  them  to  refide  here.  Thirdly, 
if  the  whole  be  owing  to  fubjeCts  only,  it  is  then  charging  the 
aCtive  and  indufirious  fubjeCt,  who  pays  his  fhare  of  the  taxes, 
to  maintain  the  indolent  and  idle  creditor  who  receives  them. 
Laftly,  and  principally,  it  weakens  the  internal  ftrength  of  a  fiate, 
by  anticipating  thofe  refources  which  fhould  be  referved  to  defend 
it  in  cafe  of  necefiity.  The  interefi  we  now  pay  for  our  debts 
would  be  nearly  fufticient  to  maintain  any  war,  that  any  national 
motives  could  require.  And  if  our  anceftors  in  king  William’s 
time  had  annually  paid,  fo  long  as  their  exigencies  lafied,  even 
a  lcfs  fum  than  we  now  annually  raife  upon  their  accounts,  they 
would  in  the  time  of  war  have  born  no  greater  burdens,  than 
they  have  bequeathed  to  and  fettled  upon  their  pofterity  in  time 
of  peace ,•  and  might  have  been  eafed  the  inftant  the  exigence 
was  over. 

The  produce  of  the  feveral  taxes  beforementioned  were  origi¬ 
nally  feparate  and  difiinCt  funds ;  being  fecurities  for  the  turns 
advanced  on  each  feveral  tax,  and  for  them  only.  But  at  haft  it 
became  necefiary,  in  order  to  avoid  confufion,  as  they  multiplied 
yearly,  to  reduce  the  number  of  thefe  feparate  funds,  by  uniting 
and  blending  them  together  ;  fuperaddi'ng  the  faith  of  parliament 
for  the'  general  fecurity  of  the  whole.  So  that  there  are  now  only 
three  capital  funds  of  any  account,  the  aggregate  fund,  and  the 
general  fund,  fo  called  from  fuch  union  and  addition ;  and  the  J'ov.th 
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fea  fund,  being  the  produce  of  the  taxes  appropriated  to  pay  the 
intereft  of  fuch  part  of  the  national  debt  as  was  advanced  by  that 
company  and  it’s  annuitants.  Whereby  the  feparate  funds,  which 
were  thus  united,  are  become  mutual  fecurities  for  each  other ; 
and  the  whole  produce  of  them,  thus  aggregated,  liable  to  pay 
fuch  intereft  or  annuities  as  were  formerly  charged  upon  each  dil- 
tindt  fund  ;  the  faith  of  the  legiflature  being  moreover  engaged 
to  fupply  any  cafual  deficiences. 

The  cufloms,  excifes,  and  other  taxes,  which  are  to  fupport 
thefe  funds,  depending  on  contingencies,  upon  exports,  imports, 
and  confumptious,  mull  neceflarily  be  of  a  very  uncertain  amount; 
but  they  have  always  been  confiderably  more  than  was  fufficient 
to  anfwer  the  charge  upon  them.  The  furplulfes  therefore  of  the 
three  great  national  funds,  the  aggregate,  general,  and  fouth  fea 
funds,  over  and  above  the  intereft  and  annuities  charged  upon 
them,  are  directed  by  flatute  3  Geo.  I.  c.  7.  to  be  carried  toge¬ 
ther,  and  to  attend  the  difpofition  of  parliament;  and  are  ufually 
denominated  the  Jinking  fund,  becaul'e  originally  deftined  to  fink 
and  lower  the  national  debt.  To  this  have  been  fince  added  many 
other  intire  duties,  granted  in  fubfequent  years ;  and  the  annual 
intereft  of  the  fums  borrowed  on  their  refpedtive  credits  is  charged 
on  and  payable  out  of  the  produce  of  the  finking  fund.  How¬ 
ever  the  neat  furplufles  and  favings,  after  all  deductions  paid, 
amount  annually  to  a  very  confiderable  fum  ;  particularly  in  the 
year  ending  at  Chriftmas  1764,  to  about  two  millions  and  a  quar¬ 
ter.  For,  as  the  intereft  on  the  national  debt  has  been  at  feveral 
times  reduced,  (by  the  confent  of  the  proprietors,  who  had  their 
option  either  to  lower  their  intereft  or  be  paid  their  principal) 
the  favings  from  the  appropriated  revenues  muft  needs  be  ex¬ 
tremely  large.  This  finking  fund  is  the  laft  refort  of  the  nation  ; 
it’s  only  domeftic  refource,  on  which  muft  chiefly  depend  all  the 
hopes  we  can  entertain  of  ever  difcharging  or  moderating  our  in¬ 
cumbrances.  And  therefore  the  prudent  application  of  the  large 
fums,  now  arifing  from  this  fund,  is  a  point  of  the  utmoft  ini'- 
portance,  and  well  worthy  the  ferious  attention  of  parliament ; 

S  f  which 


330  7 he  Rights  Book  L 

which  was  thereby  enabled,  in  the  year  1765,  to  reduce  above 
two  millions  fterling  of  the  public  debt. 

But,  before  any  part  of  the  aggregate  fund  (the  furplufles 
whereof  are  one  of  the  chief  ingredients  that  form  the  finking 
fund)  can  be  applied  to  diminifh  the  principal  of  the  public  debt, 
it  ftands  mortgaged  by  parliament  to  raife  an  annual  fum  for  the 
maintenance  of  the  king’s  houlhold  and  the  civil  lift.  For  this 
purpofe,  in  the  late  reigns,  the  produce  of  certain  branches  of 
the  excife  and  cuiloms,  the  poft-office,  the  duty  on  wine  licen¬ 
ces,  the  revenues  of  the  remaining  crown  lands,  the  profits  ari- 
fing  from  courts  of  juftice,  (which  articles  include  all  the  heredi¬ 
tary  revenues  of  the  crown)  and  alfo  a  clear  annuity  of  120000 /. 
in  money,  were  fettled  on  the  king  for  life,  for  the  fupport 
of  his  majefty’s  houlhold,  and  the  honour  and  dignity  of  the 
crown.  And,  as  the  amount  of  thefe  feveral  branches  was  un¬ 
certain,  (though  in  the  laft  reign  they  were  computed  to  have 
fometimes  raifed  almoft  a  million)  if  they  did  not  arife  annually 
to  800,000/.  the  parliament  engaged  to  make  up  the  deficiency. 
But  his  prefent  majefty  having,  foon  after  his  accelfion,  fponta- 
neoufly  fignified  hisconfent,  that  his  own  hereditary  revenues  might 
be  fo  difpofed  of  as  might  bell:  conduce  to  the  utility  and  fatis- 
fadtion  of  the  public,  and  having  gracioufly  accepted  the  limited 
fum  of  800000  /.  per  annum  for  the  fupport  of  his  civil  lift  (and 
that  alfo  charged  with  three  life  annuities,  to  the  princefs  of  Wales, 
the  duke  of  Cumberland,  and  the  princefs  Amelia,  to  the  amount 
of  77000/.)  the  faid  hereditary  and  other  revenues  are  now  car¬ 
ried  into  and  made  a  part  of  the  aggregate  fund,  and  the  aggre¬ 
gate  fund  is  charged  with  the  payment  of  the  whole  annuity  to 
the  crown  of  800000  /.  per  annum*.  Hereby  the  revenues  them- 
felv'es,  being  put  under  the  fame  care  and  management  as  the  other 
branches  of  the  public  patrimony,  will  produce  more  and  be  bet¬ 
ter  collected  than  heretofore ;  and  the  public  is  a  gainer  of  up¬ 
wards  of  100000/.  per  annum  by  this  diiinterefted  bounty  of  his 
majefty.  The  civil  lift,  thus  liquidated,  together  with  the  four 
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millions  and  three  quarters,  interest  of  the  national  debt,  and  the 
two  millions  and  a  quarter  produced  from  the  finking  fund,  make 
up  the  feven  millions  and  three  quarters  per  annum ,  neat  money, 
which  were  before  flated  to  be  the  annual  produce  of  our  perpe¬ 
tual  taxes ;  befides  the  immenfe,  though  uncertain,  fums  arifing 
from  the  annual  taxes  on  land  and  malt,  but  which,  at  an  aver¬ 
age,  may  be  calculated  at  more  than  two  millions  and  a  quarter  ; 
and,  added  to  the  preceding  fum,  make  the  clear  produce  of  the 
taxes,  exclufive  of  the  charge  of  collecting,  which  are  raifed  yearly 
on  the  people  of  this  country,  amount  to  upwards  of  ten  mil¬ 
lions  fterling. 

The  expenfes  defrayed  by  the  civil  lift  are  thole  that  in  any 
fliape  relate  to  civil  government;  as,  the  expenfes  of  the  houfhold ; 
all  falaries  to  officers  of  flate,  to  the  judges,  and  every  of  the  king’s 
fervants;  the  appointments  to  foreign  embaffadors;  the  maintenance 
of  the  queen  and  royal  family ;  the  king’s  private  expenfes,  or 
privy  purfe ;  and  other  very  numerous  outgoings,  as  lecret  fer- 
vice  money,  penlions,  and  other  bounties  :  which  lometimes  have 
fo  far  exceeded  the  revenues  appointed  for  that  purpofe,  that  ap¬ 
plication  has  been  made  to  parliament  to  difeharge  the  debts  con¬ 
tracted  on  the  civil  lift;  as  particularly  in  1724,  when  one  million 
was  granted  for  that  purpofe  by  the  ftatute  1 1  Geo.  I.  c.  17. 

The  civil  lift  is  indeed  properly  the  whole  of  the  king’s  re¬ 
venue  in  his  own  diftinCt  capacity ;  the  reft  being  rather  the  re¬ 
venue  of  the  public,  or  it’s  creditors,  though  collected,  and  dis¬ 
tributed  again,  in  the  name  and  by  the  officers  of  the  crown  ; 
it  now  ftanding  in  the  fame  place,  as  the  hereditary  income  did 
formerly ;  and,  as  that  has  gradually  diminifhed,  the  parliamen¬ 
tary  appointments  have  encreafed.  The  whole  revenue  of  queen 
Elizabeth  did  not  amount  to  more  than  600000 /.  a  year8:  that 
of  king  Charles  I  was  h  800000/.  and  the  revenue  voted  for 
king  Charles  II  was  ‘1200000/.  though  complaints  were  made 
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( in  the  firft  years  at  leaft)  that  it  did  not  amount  to  fo  much  k. 
But  it  muft  be  obferved,  that  under  thefe  fums  were  included  all 
manner  of  public  expenfes,  among  which  lord  Clarendon  in  his 
fpeech  to  the  parliament  computed  that  the  charge  of  the  navy 
and  land  forces  amounted  annually  to  800000/.  which  was  ten 
times  more  than  before  the  former  troubles  l.  The  fame  revenue, 
fubjedl  to  the  fame  charges,  was  fettled  on  king  James  II  m  :  but 
by  the  encreafe  of  trade,  and  more  frugal  management,  it  amount¬ 
ed  on  an  average  to  a  million  and  half  per  annum ,  (befides  other 
additional  cuftoms,  granted  by  parliament",  which  produced  an 
annual  revenue  of  400000/.)  out  of  which  his  fleet  and  army 
were  maintained  at  the  yearly  expenfe  of  °i  100000/.  After  the 
revolution,  when  the  parliament  took  into  it’s  own  hands  the  an¬ 
nual  fupport  of  the  forces  both  maritime  and  military,  a  civil 
lift  revenue  was  fettled  on  the  new  king  and  queen,  amounting, 
with  the  hereditary  duties,  to  700000  /.  per  annum'9 ;  and  the 
fame  was  continued  to  queen  Anne  and  king  George  I q.  That 
of  king  George  II,  we  have  feen,  was  nominally  augmented  to 
r  800000/.  and  in  fadt  was  confiderably  more.  But  that  of  his 
prefent  majefty  is  expreflly  limited  to  that  fum ;  and,  by  realon 
of  the  charges  upon  it,  amounts  at  prefent  to  little  more  than 
700000  /.  And  upon  the  whole  it  is  doubtlefs  much  better  for 
the  crown,  and  all'o  for  the  people,  to  have  the  revenue  fettled 
upon  the  modern  footing  rather  than  the  antient.  For  the  crown  ; 
becaufe  it  is  more  certain,  and  collected  with  greater  eafe  :  for 
the  people  ;  becaufe  they  are  now  delivered  from  the  feodal  hard- 
fhips,  and  other  odious  branches  of  the  prerogative.  And  though 
complaints  have  fometimes  been  made  of  the  encreafe  of  the  civil 
lift,  yet  if  we  confider  the  fums  that  have  been  formerly  granted, 
the  limited  extent  under  which  it  is  now  eftablifhed,  the  reve¬ 
nues  and  prerogatives  given  up  in  lieu  of  it  by  the  crown,  and 
(above  all)  the  diminution  of  the  value  of  money  compared  with 

k  Ibid.  4jun.  1663.  Lord  Clar.  ibid.  0  Com.  Journ.  i  Mar.  20  Mar.  168S. 
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what  it  was  worth  in  the  laft  century,  we  muft  acknowlege  thefe 
complaints  to  be  void  of  any  rational  foundation  ;  and  that  it  is 
impoftible  to  fupport  that  dignity,  which  a  king  of  Great  Britain 
Ihould  maintain,  with  an  income  in  any  degree  lefs  than  what  is 
now  eftablifhed  by  parliament. 

This  finifhes  our  enquiries  into  the  fifcal  prerogatives  of 
the  king;  or  his  revenue,  both  ordinary  and  extraordinary. 
We  have  therefore  now  chalked  out  all  the  principal  outlines 
of  this  vail  title  of  the  law,  the  fupreme  executive  magiftrate,  or 
the  king’s  majefty,  confidered  in  his  feveral  capacities  and  points 
of  view.  But,  before  we  ihtirely  difmils  this  fubjedt,  it  may  not 
be  improper  to  take  a  fhort  comparative  review  of  the  power  of 
the  executive  magiftrate,  or  prerogative  of  the  crown,  as  it  flood 
in  former  days,  and  as  it  ftands  at  prefent.  And  we  cannot  but 
obferve,  that  inoft  of  the  laws  for  afcertaining,  limiting,  and  re- 
ftraining  this  prerogative  have  been  made  within  the  compafs  of 
little  more  than  a  century  paft ;  from  the  petition  of  right  in 
3  Car.  I.  to  the  prefent  time.  So  that  the  powers  of  the  crown- 
are  now  to  all  appearance  greatly  curtailed  and  diminifhed  fince 
the  reign  of  king  James  the  firft  :  particularly,  by  the  abolition 
of  the  ftar  chamber  and  high  commiffion  courts  in  the  reign  of 
Charles  the  firft,  and  by  the  declaiming  of  martial  law,  and  the 
power  of* levying  taxes  on  the  fubjedt,  by  the  fame  prince  :  by 
the  difufe  of  foreft  laws  for  a  century  paft  :  and  by  the  many  ex¬ 
cellent  provifions  enadted  under  Charles  the  fecond ;  efpecially, 
the  abolition  of  military  tenures,  purveyance,  and  pre-emption 
the  habeas  corpus  adt ;  and  the  adt  to  prevent  the  difcontinuance 
of  parliaments  for  above  three  years  :  and,  fince  the  revolution, 
by  the  ftrong  and  emphatical  words  in  which  our  liberties  are  af- 
ferted  in  the  bill  of  rights,  and  adt  of  fettlement ;  by  the  adt  for 
triennial,  fince  turned  into  feptennial,  eledtions ;  by  the  exclufion 
of  certain  officers  from  the  houfe  of  commons ;  by  rendering  the 
feats  of  the  judges  permanent,  and  their  falaries  independent;  and 
by  reftraining  the  king’s  pardon  from  being  pleaded  to  parlia¬ 
mentary  impeachments.  'Befides  all  this,  if  we  confider  how  the 
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crown  is  impoverifhed  and  dripped  of  all  it’s  antient  revenues, 
fo  that  it  greatly  depends  on  the  liberality  of  parliament  for 
it’s  neceflary  fupport  and  maintenance,  we  may  perhaps  be 
led  to  think,  that  the  ballance  is  inclined  pretty  ftrongly  to 
the  popular  fcale,  and  that  the  executive  magidrate  has  neither 
independence  nor  power  enough  left,  to  form  that  check  upon 
the  lords  and  commons,  which  the  founders  of  our  conftitution 
intended. 

But,  on  the  other  hand,  it  is  to  be  confidered,  that  every 
prince,  in  the  fird  parliament  after  his  accefiion,  has  by  long  ufage 
a  truly  royal  addition  to  his  hereditary  revenue  fettled  upon  him 
for  his  life ;  and  has  never  any  occalion  to  apply  to  parliament 
for  fupplies,  but  upon  fome  public  necefiity  of  the  whole  realm. 
This  redores  to  him  that  conditutional  independence,  which  at 
his  fird  accefiion  feems,  it  mud  be  owned,  to  be  wanting.  And 
then,  with  regard  to  power,  we  may  find  perhaps  that  the  hands 
of  government  are  at  lead  fufiiciently  drengthened ;  and  that  an 
Englifli  monarch  is  now  in  no  danger  of  being  overborne  by  either 
the  nobility  or  the  people.  The  indruments  of  power  are  not 
perhaps  fo  open  and  avowed  as  they  formerly  were,  and  therefore 
are  the  lefs  liable  to  jealous  and  invidious  reflections ;  but  they 
are  not  the  weaker  upon  that  account.  In  fhort,  our  national 
debt  and  taxes  (befides  the  inconveniences  before-mentioned)  have 
alio  in  their  natural  confequences  thrown  fuch  a  weight  of  power 
into  the  executive  fcale  of  government,  as  we  cannot  think  was 
intended  by  our  patriot  ancedors ;  who  glorioufly  druggled  for 
the  abolition  of  the  then  formidable  parts  of  the  prerogative,  and 
by  an  unaccountable  want  of  forefight  edablidied  this  fydem  in 
their  dead.  The  entire  collection  and  management  of  fo  vad  a 
revenue,  being  placed  in  the  hands  of  the  crown,  have  given  rife 
to  fuch  a  multitude  of  new  officers,  created  by  and  removeable 
at  the  royal  plealure,  that  they  have  extended  the  influence  of 
government  to  every  corner  of  the  nation.  Witnels  the  commif- 
lioners,  and  the  multitude  of  dependents  on  the  cudoms,  in  every 
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port  of  the  kingdom  ;  the  commiffioners  of  excife,  and  their 
numerous  fubalterns,  in  every  inland  diflridt;  the  poftmafters,  and 
their  fervants,  planted  in  every  town,  and  upon  every  public  road; 
the  commiffioners  of  the  ftamps,  and  their  diftributors,  which 
are  full  as  fcattered  and  full  as  numerous ;  the  officers  of  the  fait 
duty,  which,  though  a  fpecies  of  excife  and  conducted  in  the  fame 
manner,  are  yet  made  a  diftindt  corps  from  the  ordinary  managers 
of  that  revenue ;  the  furveyors  of  houles  and  windows ;  the  re¬ 
ceivers  of  the  land  tax  ;  the  managers  of  lotteries  ;  and  the  com¬ 
miffioners  of  hackney  coaches ;  all  which  are  either  mediately  or 
immediately  appointed  by  the  crown,  and  removeable  at  pleafure 
without  any  reafon  affigned  :  thefe,  it  requires  but  little  penetra¬ 
tion  to  fee,  muft  give  that  power,  on  which  they  depend  for  fub- 
fiftence,  an  influence  mold  amazingly  extenflve.  To  this  may  be 
added  the  frequent  opportunities  of  conferring  particular  obliga¬ 
tions,  by  preference  in  loans,  fublcriptions,  tickets,  remittances, 
and  other  money-tranfadtions,  which  will  greatly  encreafe  this 
influence ;  and  that  over  thofe  perfons  whofe  attachment,  on 
account  of  their  wealth,  is  frequently  the  moft  defirable.  All  this 
is  the  natural,  though  perhaps  the  unforefeen,  confequence  of 
eredting  our  funds  of  credit,  and  to  fupport  them  eftablifhing 
our  prefen t  perpetual  taxes  :  the  whole  of  which  is  entirely  new 
fince  the  reftoration  in  1660;  and  by  far  the  greateft  part  fince 
the  revolution  in  1688.  And  the  fame  may  be  faid  with  regard 
to  the  officers  in  our  numerous  army,  and  the  places  which 
the  army  has  created.  All  which  put  together  gives  the  execu¬ 
tive  power  fo  perfuaflve  an  energy  with  refpedt  to  the  perfons 
themfelves,  and  fo  prevailing  an  interefl:  with  their  friends  and 
families,  as  will  amply  make  amends  for  the  lofs  of  external 
prerogative. 

But,  though  this  profufion  of  offices  fhould  have  no  effedt  on 
individuals,  there  is  ftill  another  newly  acquired  branch  of  power; 
and  that  is,  not  the  influence  only,  but  the  force  of  a  difeiplined 
army  :  paid  indeed  ultimately  by  the  people,  but  immediately  by 
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the  crown;  raifed  by  the  crown,  officered  by  the  crown,  com¬ 
manded  by  the  crown.  They  are  kept  on  foot  it  is  true  only  from 
year  to  year,  and  that  by  the  power  of  parliament :  but  during 
that  year  they  mud;,  by  the  nature  of  our  conftitution,  if  raifed 
at  all,  be  at  the  ablolute  difpofal  of  the  crown.  And  there  need 
but  few  words  to  demonftrate  how  great  a  truft  is  thereby  repo- 
fed  in  the  prince  by  his  people.  A  truft,  that  is  more  than  equi¬ 
valent  to  a  thoufand  little  troublefome  prerogatives. 

Ann  to  all  this,  that,  belides  the  civil  lift,  the  immenfe  re¬ 
venue  of  feven  millions  fterling,  which  is  annually  paid  to  the 
creditors  of  the  public,  or  carried  to  the  finking  fund,  is  firft 
depofited  in  the  royal  exchequer,  and  thence  iflued  out  to  the 
refpedlive  offices  of  payment.  This  revenue  the  people  can  never 
refufe  to  raife,  becaul'e  it  is  made  perpetual  by  abt  of  parliament : 
which  alfo,  when  well  confidered,  will  appear  to  be  a  truft  of 
great  delicacy  and  high  importance. 

Upon  the  whole  therefore  I  think  it  is  clear,  that,  whatever 
may  have  become  of  the  nominal,  the  real  power  of  the  crown 
has  not  been  too  Far  weakened  by  any  tranfadtions  in  the  laft  cen¬ 
tury.  Much  is  indeed  given  up  j  but  much  is  alfo  required.  The 
ftern  commands  of  prerogative  have  yielded  to  the  milder  voice 
of  influence  ;  the  llavifh  and  exploded  dodfrine  of  non-reliftance 
has  given  way  to  a  military  eftablifhment  by  law ;  and  to  the 
difufe  of  parliaments  has  fucceeded  a  parliamentary  truft  of  an 
immenfe  perpetual  revenue.  When,  indeed,  by  the  free  opera¬ 
tion  of  the  finking  fund,  our  national  debts  fliall  be  leffened  ; 
when  the  pofture  of  foreign  affairs,  and  the  univerfal  introduc¬ 
tion  of  a  well  planned  and  national  militia,  will  fufter  our  for¬ 
midable  army  to  be  thinned  and  regulated;  and  when  (in  con- 
fequence  of  all)  our  taxes  fliall  be  gradually  reduced;  this  ad¬ 
ventitious  power  of  the  crown  will  flowly  and  imperceptibly  di- 
mihifh,  as  it  ilowly  and  imperceptibly  rofe.  But,  till  that  lhall 
happen,  it  will  be  our  efpecial  duty,  as  good  fubjedts  and  good 
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Engliflimen,  to  reverence  the  crown,  and  yet  guard  againft  cor¬ 
rupt  and  fervile  influence  from  thofe  who  are  intrufted  with  it’s 
authority ;  to  be  loyal,  yet  free ;  obedient,  and  yet  independent  j 
and,  above  every  thing,  to  hope  that  we  may  long,  very  long* 
continue  to  be  governed  by  a  fovereign,  who,  in  all  thofe  public 
a&s  that  have  perfonally  proceeded  from  himfelf,  hath  mani- 
fefled  the  highefl:  veneration  for  the  free  conftitution  of  Britain  ; 
hath  already  in  more  than  one  inftance  remarkably  ftrengthened 
it’s  outworks ;  and  will  therefore  never  harbour  a  thought,  or 
adopt  a  perfuaflon,  in  any  the  remoteft  degree  detrimental  to 
public  liberty. 
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Chapter  the  ninth. 

% 

Of  subordinate  MAGISTRATES. 


IN  a  former  chapter  of  thefe  commentaries 3  we  distinguished 
magistrates  into  two  kinds ;  fupreme,  or  tliofe  in  whom  the 
fovereign  power  of  the  State  refides ;  and  fubordinate,  or  tliofe 
who  adt  in  an  inferior  fecondary  fphere.  We  have  hitherto  con- 
fidcred  the  former  kind  only,  namely,  the  fupreme  legillative 
power  or  parliament,  and  the  fupreme  executive  power,  which  is 
the  king  :  and  are  now  to  proceed  to  enquire  into  the  rights  and 
duties  of  the  principal  fubordinate  magistrates. 

And  herein  we  are  not  to  investigate  the  powers  and  duties 
of  his  majeSty’s  great  officers  of  State,  the  lord  treafurer,  lord 
chamberlain,  the  principal  fecretaries,  or  the  like ;  becaule  I  do 
not  know  that  they  are  in  that  capacity  in  any  considerable  degree 
the  objedts  of  our  laws,  or  have  any  very  important  Share  of  ma¬ 
gistracy  conferred  upon  them  :  except  that  the  fecretaries  of  Itate 
are  allowed  the  power  of  commitment,  in  order  to  bring  offend¬ 
ers  to  trial b.  Neither  Shall  I  here  treat  of  the  office  and  autho¬ 
rity  of  the  lord  chancellor,  or  the  other  judges  of  the  fuperior 
courts  of  juStice  ;  becaufe  they  will  find  a  more  proper  place  in 
the  third  part  of  thefe  commentaries.  Nor  Shall  I  enter  into  any 
minute  difquifitions,  with  regard  to  the  rights  and  dignities  of 
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mayors  and  aldermen,  or  other  magiftrates  of  particular  corpora¬ 
tions  ;  becaufe  thefe  are  mere  private  and  ftridtly  municipal 
rights,  depending  entirely  upon  the  domeftic  conftitution  of  their 
refpe&ive  franchifes.  But  the  magiftrates  and  officers,  whole 
rights  and  duties  it  will  be  proper  in  this  chapter  to  confider,  are 
fuch  as  are  generally  in  ufe  and  have  a  jurifdidtion  and  authority 
difperfedly  throughout  the  kingdom  :  which  are,  principally, 
Iheriffs ;  coroners;  juftices  of  the  peace;  conftables;  furveyors 
of  highways ;  and  overfeers  of  the  poor.  In  treating  of  all  which 
I  lhall  enquire  into,  firft,  their  antiquity  and  original ;  next,  the 
manner  in  which  they  are  appointed  and  may  be  removed ;  and, 
laftly,  their  rights  and  duties.  And  firft  of  Iheriflfs. 

I.  The  IherifF  is  an  officer  of  very  great  antiquity  in  this  king¬ 
dom,  his  name  being  derived  from  two  Saxon  words,  pcip  jepepa, 
the  reeve,  bailiff,  or  officer  of  the  fhire.  He  is  called  in  Latin- 
vice- comes,  as  being  the  deputy  of  the  earl  or  comes ;  to  whom 
the  cuftody  of  the  fhire  is  faid  to  have  been  committed  at  the  firft 
divifion  of  this  kingdom  into  counties.  But  the  carls  in  procefs 
of  time,  by  reafon  of  their  high  employments  and  attendance  on 
the  king’s  perfon,  not  being  able  to  tranfadl  the  bufinefs  of  the 
county,  were  delivered  of  that  burden  c ;  referving  to  themfelves 
the  honour,  but  the  labour  was  laid  on  the  IherifF.  So  that  now 
the  fheriff  does  all  the  king’s  bufinefs  in  the  county  ;  and  though, 
he  be  ftill  called  vice-comes,  yet  he  is  entirely  independent  of,  and 
not  fubjedl  to  the  earl ;  the  king  by  his  letters  patent  committing. 
cujlodiam  comitatus  to  the  IherifF,  and  him  alone. 

Sheriffs  were  formerly  chofen  by  the  inhabitants  of  the- 
feveral  counties.  In  confirmation  of  which  it  was  ordained  by 
ftatute  28  Edw.  I.  c.  8.  that  the  people  ffiould  have  election  of 
llieriffs  in  every  fhire,  where  the  fhrievalty  is  not  of  inheritance.. 
For  antiently  in  fome  counties  the  fheriffs  were  hereditary  ;  as  I 
apprehend  they  were  in  Scotland  till  the  ftatute  20  Geo.  II.  c.  43;- 
and  ftill  continue  in  the  county  of  Weftmorland  to  this  day  :: 
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the  city  of  London  having  alfo  the  inheritance  of  the  fhrievalty 
of  Middlefex  vetted  in  their  body  by  charter d.  The  reafon  of 
thefe  popular  elections  is  alTigned  in  the  fame  ftatute,  c.  1 3.  ‘‘that 
“  the  commons  might  chufe  fuch  as  would  not  be  a  burthen  to 
“  them.”  And  herein  appears  plainly  a  ftrong  trace  of  the  de- 
mocratical  part  of  our  conftitution  ;  in  which  form  of  govern¬ 
ment  it  is  an  indifpenfable  requifite,  that  the  people  fliould  chufe 
their  own  magiftrates £.  This  election  was  in  all  probability  not 
abfolutely  vetted  in  the  commons,  but  required  the  royal  appro¬ 
bation.  For  in  the  Gothic  conftitution,  the  judges  of  their  county 
courts  (which  office  is  executed  by  our  fheriff)  were  eledled  by 
the  people,  but  confirmed  by  the  king :  and  the  form  of  their 
election  was  thus  managed ;  the  people,  or  incolae  territorii,  chofe 
twelve  electors,  and  they  nominated  three  perfons,  ex  quibus  rex 
win m  conjirmabat f.  But,  with  us  in  England,  thefe  popular  elec¬ 
tions,  growing  tumultuous,  were  put  an  end  to  by  the  ftatute 
9  Edw.  II.  ft.  2.  which  enadted,  that  the  fheriffs  fliould  from 
thenceforth  be  affigned  by  the  chancellor,  treafurer,  and  the 
judges  ;  as  being  perfons  in  whom  the  fame  truft  might  with  con¬ 
fidence  be  repol'cd.  By  ftatutes  14  Edw.  III.  c.  7.  23  Hen. VI. 
c.  8.  and  21  Hen. VIII.  c.  20.  the  chancellor,  treafurer,  prefident 
of  the  king’s  council,  chief  juftices,  and  chief  baron,  are  to  make 
this  eledtion;  and  that  on  the  morrow  of  All  Souls  in  the  exche¬ 
quer.  And  the  king’s  letters  patent,  appointing  the  new  fheriffs, 
ufed  commonly  to  bear  date  the  fixth  day  of  November6.  The 
ftatute  of  Cambridge,  12  Ric.  II.  c.  2.  ordains,  that  the  chan¬ 
cellor,  treafurer,  keeper  of  the  privy  feal,  fteward  of  the  king’s 
houl'e,  the  king’s  chamberlain,  clerk  of  the  rolls,  the  juftices  of 
the  one  bench  and  the  other,  barons  of  the  exchequer,  and  all 
other  that  ftiall  be  called  to  ordain,  name,  or  make  juftices  of 
the  peace,  fieri fs,  and  other  officers  of  the  king,  fliall  be  fworn 
to  adt  indifferently,  and  to  name  no  man  that  fueth  to  be  put  in 
■office,  but  fuch  only  as  they  fliall  judge  to  be  the  beft  and  moft 
fuflicient.  And  the  cuftom  now  is  (and  has  been  at  leaft  ever 
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fince  the  time  of  Fortefcue  h,  who  was  chief  juftice  and  chan¬ 
cellor  to  Henry  the  fixth)  that  all  the  judges,  together  with  the 
other  great  officers,  meet  in  the  exchequer  chamber  on  the  mor¬ 
row  of  All  Souls  yearly,  (which  day  is  now  altered  to  the  mor¬ 
row  of  St.  Martin  by  the  laft  a£t  for  abbreviating  Michaelmas 
term)  and  then  and  there  propofe  three  perfons  to  the  king,  who 
afterwards  appoints  one  of  them  to  be  ffieriff.  This  cuftom,  of 
the  twelve  judges  propofing  three  perfons,  feems  borrowed  from 
the  Gothic  conftitution  before-mentioned  ;  with  this  difference, 
that  among  the  Goths  the  twelve  nominors  were  firft  ele&ed  by 
the  people  themfelves.  And  this  ufage  of  ours  at  it’s  firft  intro¬ 
duction,  I  am  apt  to  believe,  was  founded  upon  fome  ftatute, 
though  not  now  to  be  found  among  our  printed  laws  :  firft,  be- 
caufe  it  is  materially  different  from  the  directions  of  all  the  fta- 
tutes  before-mentioned ;  which  it  is  hard  to  conceive  that  the 
judges  would  have  countenanced  by  their  concurrence,  or  that 
Fortefcue  would  have  inferted  in  his  book,  unlefs  by  the  autho¬ 
rity  of  fome  ftatute  :  and  alfo,  becaufe  a  ftatute  is  expreftly  re¬ 
ferred  to  in  the  record,  which  fir  Edward  Coke  tells  usi  he  tranf- 
cribed  from  the  council  book  of  3  Mar.  34  Hen.VI.  and  which 
is  in  fubftance  as  follows.  The  king  had  of  his  own  authority 
appointed  a  man  fherift'  of  Lincolnfhire,  which  office  he  refufed 
to  take  upon  him  :  whereupon  the  opinions  of  the  judges  were 
taken,  what  ftiould  be  done  in  this  behalf.  And  the  two  chief 
juftices,  fir  John  Fortefcue  and  fir  John  Prifot,  delivered  the  un¬ 
animous  opinion  of  them  all ;  “  that  the  king  did  an  error  when 
“he  made  a  perfon  fheriff,  that  was  not  chofen  and  prefented  to 
“  him  according  to  the  Jlatute  ■,  that  the  perfon  refufing  was  liable 
“to  no  fine  for  difobedience,  as  if  he  had  been  one  of  the  three 
“  perfons  chofen  according  to  the  tenor  of  the  ftatute ;  that  they 
“  would  advife  the  king  to  have  recourfe  to  the  three  perfons  that 
“  were  chofen  according  to  the  ftatute,  or  that  fome  other  thrifty 
“  man  be  intreated  to  occupy  the  office  for  this  year  •,  and  that, 
“  the  next  year,  to  efchew  fuch  inconveniences,  the  order  of  the 
“ ftatute  in  this  behalf  may  be  obferved.”  But,  notwithftanding 
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tliis  unanimous  refolution  of  all  the  judges  of  England,  thus  en¬ 
tered  in  the  council  book,  and  the  ftatute  346c  35Hen.VIII.  c.26. 
§.  61 .  which  expreffiy  recognizes  this  to  be  the  law  of  the  land, 
fome  of  our  writers  1  have  affirmed,  that  the  king,  by  his  prero¬ 
gative,  may  name  whom  he  pleafes  to  be  fheriff,  whether  chofen 
by  the  judges  or  no.  This  is  grounded  on  a  very  particular  cafe 
in  the  fifth  year  of  queen  Elizabeth,  when,  by  reafon  of  the 
plague,  there  was  no  Michaelmas  term  kept  at  Weftminfter ;  l'o 
that  the  judges  could  not  meet  there  in  crajlino  ammarnm  to  no¬ 
minate  the  Iheriffs :  whereupon  the  queen  named  them  herfelf, 
without  fuch  previous  affembly,  appointing  for  the  moll  part  one 
of  the  two  remaining  in  the  laft  year’s  lift k.  And  this  cafe,  thus 
circumftanced,  is  the  only  authority  in  our  books  for  the  making 
thefe  extraordinary  fheriffs.  It  is  true,  the  reporter  adds,  that  it 
was  held  that  the  queen  by  her  prerogative  might  make  a  fheriff 
without  the  election  of  the  judges,  non  objlante  aliquo  Jlatuto  in 
contrarium :  but  the  dodtrine  of  non  objlante  s,  which  fets  the  pre¬ 
rogative  above  the  laws,  was  effectually  demoliffied  by  the  hill  of 
rights  at  the  revolution,  and  abdicated  Weftminfter-hall  when 
king  James  abdicated  the  kingdom.  However,  it  mufl  be  ac- 
knowleged,  that  the  practice  of  occafionally  naming  what  are 
called  pocket-lheriffis,  by  the  foie  authority  of  the  crown,  hath 
been  uniformly  continued  to  this  day. 

Sheriffs,  by  virtue  of  feveral  old  llatutes,  are  to  continue 
in  their  office  no  longer  than  one  year;  and  yet  it  hath  been  laid 
that  a  fheriff  may  be  appointed  durante  bene  placito,  or  during  the 
king’s  pleafure  ;  and  fo  is  the  form  of  the  royal  writ in.  There¬ 
fore,  till  a  new  fheriff  be  named,  his  office  cannot  be  determi¬ 
ned,  unlefs  by  his  own  death,  or  the  demife  of  the  king  ;  in 
which  laft  cafe  it  was  ufual  for  the  fucceffor  to  fend  a  new  writ  to 
the  old  fheriff” :  but  now  by  ftatute  1  Ann.  ft.  1.  c.  8.  all  offi¬ 
cers  appointed  by  the  preceding  king  may  hold  their  offices  for  fix 
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months  after  the  king’s  demife,  unlefs  fooner  difplaced  by  the 
fuccefl’or.  We  may  farther  obferve,  that  by  ftatute  iRic.  II.  c.ii. 
no  man,  that  has  ferved  the  office  of  fheriff  for  one  year,  can  be 
compelled  to  ferve  the  fame  again  within  three  years  after. 

We  fhall  find  it  is  of  the  utmofl  importance  to  have  the  flieriff 
appointed  according  to  law,  when  we  confider  his  power  and 
duty.  Thefe  are  either  as  a  judge,  as  the  keeper  of  the  king’s 
peace,  as  a  minifterial  officer  of  the  fuperior  courts  of  juffice,  or 
as  the  king’s  bailiff. 

In  his  judicial  capacity  he  is  to  hear  and  determine  all  caufes 
of  forty  fliillings  value  and  under,  in  his  county  court,  of  which 
more  in  it’s  proper  place  :  and  he  has  alfo  judicial  power  in  divers 
other  civil  cafes0.  He  is  likewife  to  decide  the  elections  of  knights 
of  the  fliire,  (fubjebt  to  the  control  of  the  houfe  of  commons)  of 
coroners,  and  of  verderors ;  to  judge  of  the  qualification  of  voters, 
and  to  return  fuch  as  he  fhall  determine  to  be  duly  elected. 

A  s  the  keeper  of  the  king’s  peace,  both  by  common  law  and 
fpecial  commiffion,  he  is  the  firfi:  man  in  the  county,  and  fupe¬ 
rior  in  rank  to  any  nobleman  therein,  during  his  office p.  He  may 
apprehend,  and  commit  to  prifon,  all  perfons  who  break  the 
peace,  or  attempt  to  break  it :  and  may  bind  any  one  in  a  recog¬ 
nizance  to  keep  the  king’s  peace.  He  may,  and  is  bound  ex  officio 
to,  purfue  and  take  all  traitors,  murderers,  felons,  and  other  mif- 
doers,  and  commit  them  to  gaol  for  fafe  cuflody.  He  is  alfo  to 
defend  his  county  againfl  any  of  the  king’s  enemies  when  they 
come  into  the  land  :  and  for  this  purpofe,  as  well  as  for  keeping 
the  peace  and  purfuing  felons,  he  may  command  all  the  people 
of  his  county  to  attend  him  •,  which  is  called  the  fojj'e  comitatus , 
or  power  of  the  county  q :  which  fummons  every  perfon  above 
fifteen  years  old,  and  under  the  degree  of  a  peer,  is  bound  to  at- 

0  Dalt.  c.  4.  1  Dalt,  0.95. 

p  1  Roll.  Rep.  237. 
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tend  upon  warning1-,  under  pain  of  fine  and  imprifonment5.  But 
though  the  fheriff  is  thus  the  principal  confervator  of  the  peace 
in  his  county,  yet,  by  the  exprefs  directions  of  the  great  charter*, 
he,  together  with  the  conftable,  coroner,  and  certain  other  offi¬ 
cers  of  the  king,  are  forbidden  to  hold  any  pleas  of  the  crown, 
or,  in  other  words,  to  try  any  criminal  offence.  For  it  would  be 
highly  unbecoming,  that  the  executioners  of  juftice  fhould  be  alfo 
the  judges ;  fhould  impofe,  as  well  as  levy,  fines  and  amercements ; 
fhould  one  day  condemn  a  man  to  death,  and  perfonally  execute 
him  the  next.  Neither  may  he  a<ft  as  an  ordinary  juftice  of  the 
peace  during  the  time  of  his  office  u :  for  this  would  be  equally 
inconfiftent ;  he  being  in  many  refpeCts  the  fervant  of  the  juf- 
tices. 

I  n  his  miniftcrial  capacity  the  fheriff  is  bound  to  execute  all 
procefs  iffuing  from  the  king’s  courts  of  juftice.  In  the  com¬ 
mencement  of  civil  caul'es,  he  is  to  ferve  the  writ,  to  arreft,  and 
to  take  bail  ;  when  the  caufe  comes  to  trial,  he  muft  fummon 
and  return  the  jury;  when  it  is  determined,  he  muft  fee  the 
judgment  of  the  court  carried  into  execution.  In  criminal  mat¬ 
ters,  he  alfo  arrefts  and  imprifons,  he  returns  the  jury,  he  has 
the  cuftody  of  the  delinquent,  and  he  executes  the  fentence  of 
the  court,  though  it  extend  to  death  itfelf. 

As  the  king’s  bailiff,  it  is  his  bufinefs  to  preferve  the  rights 
of  the  king  within  his  bailiwick ;  for  fo  his  county  is  frequently 
called  in  the  writs  :  a  word  introduced  by  the  princes  of  the 
Norman  line;  in  imitation  of  the  French,  whofe  territory  is  di¬ 
vided  into  bailiwicks,  as  that  of  England  into  counties  w.  He 
muft;  feife  to  the  king’s  ufe  all  lands  devolved  to  the  crown  by 
attainder  or  efcheat ;  muft  levy  all  fines  and  forfeitures ;  muft 
feife  and  keep  all  waifs,  wrecks,  eftrays,  and  the  like,  unlefs 
they  be  granted  to  fome  fubjedt;  and  muft  alfo  collect  the  king’s 

*  Lamb.  Eiren.  315.  u  Stat.  1  Mar.  ft.  2.  c.  8. 

fl  Stat.  2  Hen.V.  c.  8.  w  Fortefc.  de  L.  L.  c.  24. 

1  cap.  17. 
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rents  within  his  bailiwick,  if  commanded  by  procefs  from  the 
exchequer  \ 

T  o  execute  thefe  various  offices,  the  ffieriff  has  under  him 
many  inferior  officers ;  an  under-ffieriff,  bailiffs,  and  gaolers ; 
who  mull  neither  buy,  fell,  nor  farm  their  offices,  on  forfeiture 
of  500  /. y 

The  under-ffieriff  ufually  performs  all  the  duties  of  the  office; 
a  very  few  only  excepted,  where  the  perfonal  prefence  of  the 
high-ffieriff  is  neceffary.  But  no  under-ffieriff  ffiall  abide  in  his 
office  above  one  year z ;  and  if  he  does,  by  ftatute  23  Hen.VL 
c.  8.  he  forfeits  200  /.  a  very  large  penalty  in  thofe  early  days. 
And  no  under-ffieriff  or  ffieriff’s  officer  ffiall  practice  as  an  attor¬ 
ney,  during  the  time  he  continues  in  fuch  office3:  for  this  would 
be  a  great  inlet  to  partiality  and  oppreffion.  But  thefe  falutary 
regulations  are  ffiamefully  evaded,  by  pradtifing  in  the  names  of 
other  attorneys,  and  putting  in  ffiam  deputies  by  way  of  nominal 
under-ffieriffs :  by  reafon  of  which,  fays  Dalton b,  the  under- 
ffieriffs  and  bailiffs  do  grow  fo  cunning  in  their  feveral  places, 
that  they  are  able  to  deceive,  and  it  may  well  be  feared  that 
many  of  them  do  deceive,  both  the  king,  the  high-ffieriff,  and 
the  county. 

Bailiffs,  or  ffieriff’s  officers,  are  either  bailiffs  of  hun¬ 
dreds,  or  fpecial  bailiffs.  Bailiffs  of  hundreds  are  officers  appoint¬ 
ed  over  thofe  refpedtive  diftridts  by  the  ffieriffs,  to  colledt  fines 
therein  ;  to  fummon  juries  ;  to  attend  the  judges  and  juftices  at 
the  affifes,  and  quarter  feffions ;  and  alfo  to  execute  writs  and 
procefs  in  the  feveral  hundreds.  But,  as  thefe  are  generally  plain 
men,  and  not  thoroughly  ffiilful  in  this  latter  part  of  their  office, 
that  of  ferving  writs,  and  making  arrefts  and  executions,  it  is 
now  ufual  to  join  fpecial  bailiffs  with  them;  who  are  generally 

x  Dalt.  c.  9.  a  Stat.  1  Hen.V.  c.  4. 

y  Stat.  3  Ceo.  I.  c.  15.  *  of  fheriffs,  c.  115. 

x  Stat.  42Ed\v.  Ill,  c.g. 
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mean  perfons  employed  by  the  fheriffs  on  account  only  of  their 
adroitnefs  and  dexterity  in  hunting  and  feifing  their  prey.  The 
fheriff  being  anfwerable  for  the  mifdemefnors  of  thefe  bailiffs, 
they  are  therefore  ufually  bound  in  a  bond  for  the  due  execution 
of  their  office,  and  thence  are  called  bound-bailiffs ;  which  the 
common  people  have  corrupted  into  a  much  more  homely  ap¬ 
pellation. 

Gaolers  are  alfo  the  fervants  of  the  fheriff,  and  he  muff 
be  refponfible  for  their  conduct.  Their  bufinefs  is  to  keep  fafely 
all  fuch  perfons  as  are  committed  to  them  by  lawful  warrant:  and, 
if  they  fuffer  any  fuch  to  efcape,  the  fheriff  fhall  anfwer  it  to 
the  king,  if  it  be  a  criminal  matter ;  or,  in  a  civil  cafe,  to  the 
party  injured0.  And  to  this  end  the  fheriff  muftd  have  lands 
fufficient  within  the  county  to  anfwer  the  king  and  his  people. 
The  abufes  of  gaolers  and  Iheriff’s  officers  toward  the  unfortunate 
perfons  in  their  cuftody  are  well  reftrained  and  guarded  agaihft 
by  flatute  32  Geo.  II.  c.  28. 

The  vaft  expenfe,  which  cuftom  had  introduced  in  ferving 
the  office  of  high-llieriff,  was  grown  fuch  a  burthen  to  the  fub- 
jeft,  that  it  was  enaided,  by  ftatute  13  &  14  Car.  II.  c.  21.  that 
no  fheriff  fhould  keep  any  table  at  the  affifes,  except  for  his  own 
family,  or  give  any  prelents  to  the  judges  or  their  fervants,  or 
have  more  than  forty  men  in  livery ;  yet,  for  the  fake  of  fafety 
and  decency,  he  may  not  have  lefs  than  twenty  men  in  England 
and  twelve  in  Wales ;  upon  forfeiture,  in  any  of  thefe  cafes,  of 
200  /. 

II.  The  coroner’s  is  alfo  a  very  antient  office  at  the  common 
law.  He  is  called  coroner,  coronator,  becaufe  he  hath  principally 
to  do  with  pleas  of  the  crown,  or  fuch  wherein  the  king  is  more 
immediately  concerned0.  And  in  this  light  the  lord  chief  juftice 

c  Dalt.  c.  1 1 8.  4  Rep.  34.  14  Car.  II.  c.  2 1 .  §,  7. 

a  Stat.  9  Edw.  II.  ft.  2.  2  Edw.  Ilf,  c.  4.  *  2  Infill.  411111.271*. 
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of  the  king’s  bench  is  the  principal  coroner  in  the  kingdom,  and 
may  (if  he  pleafes)  exercife  the  jurifdidtion  of  a  coroner  in  any 
part  of  the  realm  f.  But  there  are  alfo  particular  coroners  for 
every  county  of  England  ;  ufually  four,  but  fometimes  fix,  and 
fometimes  fewer s.  This  officer  h  is  of  equal  antiquity  with  the 
fheriff ;  and  was  ordained  together  with  him  to  keep  the  peace, 
when  the  earls  gave  up  the  wardlhip  of  the  county. 


He  is  ftill  chofen  by  all  the  freeholders  in  the  county  court, 
as  by  the  policy  of  our  antient  laws  the  fiieriffs,  and  confervators 
of  the  peace,  and  all  other  officers  were,  who  were  concerned  in 
matters  that  affedted  the  liberty  of  the  people1;  and  as  verderors 
of  the  forefts  ftill  are,  whofe  bufinefs  it  is  to  ftand  between  the 
prerogative  and  the  fubjedt  in  the  execution  of  the  forefi:  laws. 
For  this  purpofe  there  is  a  writ  at  common  law  de  corcmatore  eli- 
gendok:  in  which  it  is  exprefily  commanded  the  ffieriff,  “  quod 
“  talem  eligi  facial,  qui  melius  et  Jciat ,  et  velit ,  el  pofii,  officio  illi 
“  intendere .”  And,  in  order  to  effedt  this  the  more  furely,  it  was 
enadted  by  the  ftatute1  of  Wellm.  1.  that  none  but  lawful  and 
difcreet  knights  fiiould  be  chofen  :  and  there  was  an  inftance  in 
the  5Edw.HL  of  a  man  being  removed  from  this  office,  becaufe 
he  was  only  a  merchant1".  But  it  feems  it  is  now  fufficient  if  a 
man  Jiadi  lands  enough  to  be  made  a  knight,  whether  he  be 
really  knighted  or  not " :  for  the  coroner  ought  to  have  eftate 
fufficient  to  maintain  the  dignity  of  his  office,  and  anfwer  any 
fines  that  may  be  fet  upon  him  for  his  milbehaviour  and  if  he 
hath  not  enough  to  anfwer,  his  fine  ffiall  be  levied  on  the  county, 
as  a  punilhment  for  eledting  an  infufficient  officer p.  Now  indeed, 
through  the  culpable  negledt  of  gentlemen  of  property,  this  office 
has  been  fuffered  to  fall  into  difrepute,  and  get  into  low  and  in¬ 
digent  hands  :  fo  that,  although  formerly  no  coroners  would  con- 


f  4  Rep-  57- 

£  F.  N.  B.  163. 
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defcend  to  be  paid  for  ferving  their  country,  and  they  were  by  the 
aforefaid  ftatute  of  Weftm.  1 .  exprefily  forbidden  to  take  a  re¬ 
ward,  under  pain  of  great  forfeiture  to  the  king ;  yet  for  many 
years  paft  they  have  only  defired  to  be  chofen  for  the  fake  of  their 
perquifites ;  being  allowed  fees  for  their  attendance  by  the  ftatute 
3  Hen. VII.  c.  1.  which  fir  Edward  Coke  complains  of  heavily9; 
though  fince  his  time  thofe  fees  have  been  much  enlarged r. 

The  coroner  is  chofen  for  life  :  but  may  be  removed,  either 
by  being  made  Iheriff,  or  chofen  verderor,  which  are  offices  in¬ 
compatible  with  the  other ;  or  by  the  king’s  writ  de  corotiatore 
exonerando,  for  a  caufe  to  be  therein  affigned,  as  that  he  is  en¬ 
gaged  in  other  bufinefs,  is  incapacitated  by  years  or  ficknefs,  hath 
not  a  fufiicient  eftate  in  the  county,  or  lives  in  an  inconvenient 
part  of  its.  And  by  the  ftatute  25  Geo.  II.  c.  29.  extortion, 
negleift,  or  milbehaviour,  are  alfo  made  caufes  pf  removal. 

The  office  and  power  of  a  coroner  are  alfo,  like  thofe  of  a 
fheriff,  either  judicial  or  minifterial ;  but  principally  judicial. 
This  is  in  great  meafure  afcertained  by  ftatute  4Edw.  I.  de  officio 
coronatoris ;  and  confifts,  firft,  in  enquiring,  when  any  perfon  is 
flain,  or  dies  fuddenly,  or  in  prifon,  concerning  the  manner  of 
his.  death.  And  this  muft  be  “ fuper  vifum  corporis1 for,  if  the 
body  be  not  found,  the  coroner  cannot  fitu.  He  muft  alfo  fit  at 
the  very  place  where  the  death  happened ;  and  his  enquiry  is 
made  by  a  jury  from  four,  five,  or  fix  of  the  neighbouring 
towns,  over  whom  he  is  to  prefide.  If  any  be  found  guilty  by 
this  inqueft  of  murder,  he  is  to  commit  to  prifon  for  farther 
trial,  and  is  alfo  to  enquire  concerning  their  lands,  goods  and 
chattels,  which  are  forfeited  thereby  :  but,  whether  it  be  mur- 

s  2ln(l.2io.  hood,  for  the  daughter  of  a  man  therein, 

1  Stat.  25  Geo.  II.  c.  29.  “  de  corpore  delicti  conjtare  oportebat ;  i.e.  ?ion 

9  F.  N.  B.  163,  164.  “  t  am  fuijfe  ahquem  in  tcrrttorio  ijio  m.rtuum 

1  4  In  ft.  271.  “  invention  ^  quayn  ^vulneratum  et  caefum,  Potejl 

u  Thus,  in  the  Gothic  conftitution,  be-  “  enim  ho?no  etiamex  alia  caitfa  fubito  mori  ” 

fore  any  fine  was  payable  by  the  neighbour-  Stiernhook  de  jure  Gothor .  /.  3.  c.  4. 
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der  or  not,  he  muft  enquire  whether  any  deodand  has  accrued  to 
the  king,  or  the  lord  of  the  franchife,  by  this  death  :  and  muft 
certify  the  whole  of  this  inquifition  to  the  court  of  king’s  bench, 
or  the  next  affifes.  Another  branch  of  his  office  is  to  enquire 
concerning  ffiipwrecks ;  and  certify  whether  wreck  or  not,  and 
who  is  in  pofleffion  of  the  goods.  Concerning  treafure-trove,  he 
is  alfo  to  enquire  who  were  the  finders,  and  where  it  is,  and 
whether  any  one  be  fufpefted  of  having  found  and  concealed  a 
treaiure  j  “and  that  may  be  well  perceived  (faith  the  old  ftatute 
“of  Edw.  I.)  where  one  liveth  riotoufly,  hunting  taverns,  and 
“  hath  done  fo  of  long  time  whereupon  he  might  be  attached, 
and  held  to  bail,  upon  this  fufpicion  only. 

The  minifierial  office  of  the  coroner  is  only  as  the  fheriff’ s 
fubftitute.  For  when  juft  exception  can  be  taken  to  the  fherifF, 
for  fufpicion  of  partiality,  (as  that  he  is  interefted  in  the  fuit,  or 
of  kindred  to  either  plaintiff  or  defendant)  the  procefs  muft  then 
be  awarded  to  the  coroner,  inftead  of  the  fheriff,  for  execution 
of  the  king’s  writs  v. 

III.  The  next  fpecies  of  fubordinate  magiftrates,  whom  I  am 
to  confider,  are  juftices  of  the  peace  ;  the  principal  of  whom  is 
the  cujlos  rotulorum ,  or  keeper  of  the  records  of  the  county.  The 
common  law  hath  ever  had  a  fpecial  care  and  regard  for  the  con- 
fervation  of  the  peace  ;  for  peace  is  the  very  end  and  foundation 
of  civil  fociety.  And  therefore,  before  the  prefen t  conftitution  of 
juftices  was  invented,  there  were  peculiar  officers  appointed  by 
the  common  law  for  the  maintenance  of  the  public  peace.  Of 
thefe  fome  had,  and  ftill  have,  this  power  annexed  to  other  of¬ 
fices  which  they  hold ;  others  had  it  merely  by  itfelf,  and  were 
thence  named  cujlodes  or  confervatores  pads.  Thofe  that  were  fo 
virtnte  offirii  ftill  continue;  but  the  latter  fort  are  fuperleded  by 
the  modern  juftices. 
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The  king’s  majefty  is,  by  his  office  and  dignity  royal,  the 
principal  confervator  of  the  peace  within  all  his  dominions  j  and 
may  give  authority  to  any  other  to  fee  the  peace  kept,  and  to 
puniffi  fuch  as  break  it:  hence  it  is  ufually called  the  king’s  peace. 
The  lord  chancellor  or  keeper,  the  lord  treafurer,  the  lord  high 
fteward  of  England,  the  lord  marefchal,  and  lord  high  conftable 
of  England  (when  any  fuch  officers  are  in  being)  and  all  the 
juftices  of  the  court  of  king’s  bench  (by  virtue  of  their  offices) 
and  the  matter  of  the  rolls  (by  prefcription)  are  general  confer- 
-  vators  of  the  peace  throughout  the  whole  kingdom,  and  may 
commit  all  breakers  of  it,  or  bind  them  in  recognizances  to  keep 
itx :  the  other  judges  are  only  fo  in  their  own  courts.  The  co¬ 
roner  is  alfo  a  confervator  of  the  peace  within  his  own  county  y; 
as  is  alfo  the  fheriff2;  and  both  of  them  may  take  a  recognizance 
or  fecurity  for  the  peace.  Conttables,  tythingmen,  and  the  like, 
are  alfo  confervators  of  the  peace  within  their  own  jurifdidtions , 
and  may  apprehend  all  breakers  of  the  peace,  and  commit  them 
till  they  find  fureties  for  their  keeping  it a. 

Those  that  were,  without  any  office,  fimply  and  merely 
confervators  of  the  peace,  either  claimed  that  power  by  prefcrip¬ 
tion  b;  or  were  bound  to  exercife  it  by  the  tenure  of  their  lands0; 
or,  laftly,  were  chofen  by  the  freeholders  in  full  county  court 
before  the  fheriff ;  the  writ  for  their  election  directing  them  to 
be  chofen  “  de  probioribus  et  potentioribus  comitatus  fui  in  cujlodes 
“ pads d.”  But  when  queen  Ifabel,  the  wife  of  Edward  II,  had 
contrived  to  depofe  her  bufband  by  a  forced  refignation  of  the 
crown,  and  had  fet  up  his  fon  Edward  III  in  his  place ;  this, 
being  a  thing  then  without  example  in  England,  it  was  feared 
would  much  alarm  the  people ;  efpecially  as  the  old  king  was 
living,  though  hurried  about  from  caflle  to  caflle  ;  till  at  laft  he 

w  Lambard.  Eirenarch.  1 2. 
x  Lamb.  1 2. 
y  Britton.  3. 

*  F.  N.  B.  81. 
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c  Ibid,  17. 
d  Ibid,  16. 
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met  with  an  untimely  death.  To  prevent  therefore  any  rifings, 
or  other  difturbance  of  the  peace,  the  new  king  fent  writs  to  all 
the  lheriffs  in  England,  the  form  of  which  is  preferved  by  Tho¬ 
mas  Walfingham  %  giving  a  plaufible  account  of  the  manner  of 
his  obtaining  the  crown ;  to  wit,  that  it  was  done  ipjius  patris 
beneplacito:  and  withal  commanding  each  fheriff  that  the  peace 
be  kept  throughout  his  bailiwick,  on  pain  and  peril  of  difinhe- 
ritance  and  lofs  of  life  and  limb.  And  in  a  few  weeks  after  the 
date  of  thele  writs,  it  was  ordained  in  parliament*,  that,  for  the 
better  maintaining  and  keeping  of  the  peace  in  every  county, 
good  men  and  lawful,  which  were  no  maintainers  of  evil,  or 
barretors  in  the  country,  fliould  be  ajjigned  to  keep  the  peace. 
And  in  this  manner,  and  upon  this  occafion,  was  the  election 
of  the  confervators  of  the  peace  taken  from  the  people,  and 
given  to  the  king6;  this  affignment  being  conftrued  to  be  by  the 
king’s  commiilion  h.  But  hill  they  were  called  only  confervators, 
wardens,  or  keepers  of  the  peace,  till  the  ftatute  34Edw.HI.  c.i. 
gave  them  the  power  of  trying  felonies ;  and  then  they  acquired, 
the  more  honorable  appellation  of  juftices  h 

Th  ese  juftices  are  appointed  by  the  king’s  fpecial  commiilion 
under  the  great  leal,  the  form  of  which  was  fettled  by  all  the 
judges,  A.D.  1590  \  This  appoints  them  all  k,  jointly  and  fe- 
verally,  to  keep  the  peace,  and  any  two  or  more  of  them  to  en¬ 
quire  of  and  determine  felonies,  and  other  mifdemefnors  :  in 
which  number  fome  particular  juftices,  or  one  of  them,  are  di¬ 
rected  to  be  always  included,  and  no  bulinefs  to  be  done  without 
their  prefence  ;  the  words  of  the  commiftion  running  thus,  “  quo- 
“  rum  aliquem  vejlrum,  A.  B.  C.  D.  &c.  union  ejj'e  columns 
whence  the  perfons  fo  named  are  ufually  called  juftices  of  the 
quorum.  And  formerly  it  was  cuftomary  to  appoint  only  a  feleCt 

e  Hid.  A  D .  1327.  *  Lamb.  23, 

f  Stat.  iEd\v.  III.  c.  16.  1  Ibid.  43. 

%  Lamb.  20.  k  See  the  form  itfelf.  Lamb.  35.  Burn; 

h  Stat.  4  Edw.  Ill,  c.  2.  18  Edw.  III.  tit.  juftices,  j. 
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number  of  juftices,  eminent  for  their  fkill  and  difcretion,  to  be  of 
the  quorum ;  but  now  the  practice  is  to  advance  almoft  all  of  them 
to  that  dignity,  naming  them  all  over  again  in  the  quorum  claufe, 
except  perhaps  only  foine  one  inconfiderable  perfon  for  the  fake 
of  propriety  :  and  no  exception  is  now  allowable,  for  not  ex- 
preffing  in  the  form  of  warrants,  £s?c,  that  the  juftice  who  iflued 
them  is  of  the  quorum '. 

Touch  i  n  g  the  number  and  qualifications  of  thefe  juftices; 
it  was  ordained  by  ftatute  18  Edw.  III.  c.  2.  that  two ,  or  three, 
of  the  beft  reputation  in  each  county  fhall  be  afligned  to  be  keep¬ 
ers  of  the  peace.  But  thefe  being  found  rather  too  few  for  that 
purpofe,  it  was  provided  by  ftatute  34  Edw.  III.  c.  1.  that  one 
lord,  and  three,  or  four,  of  the  mod  worthy  men  in  the  county, 
with  fome  learned  in  the  law,  fhall  be  made  juftices  in  every 
county.  But  afterwards  the  number  of  juftices,  through  the  am¬ 
bition  of  private  perfons,  became  fo  large,  that  it  was  thought 
neceffary  by  ftatute  i2Ric.  II.  c.  10.  and  i4Ric.  II.  c.  11.  to 
re  ft  rain  them  at  firlt  to  fix,  and  afterwards  to  eight  only.  But 
this  rule  is  now  difregarded,  and  the  caufe  feems  to  be  (as  Lam- 
bard  obferved  long  agom)  that  the  growing  number  of  ftatute 
laws,  committed  from  time  to  time  to  the  charge  of  juftices  of 
the  peace,  have  occafioned  alfo  (and  very  reafonably)  their  en- 
creafe  to  a  larger  number.  And,  as  to  their  qualifications,  the 
ftatutes  juft  cited  direct  them  to  be  of  the  belt  reputation,  and 
moft  worthy  men  in  the  county:  and  the  ftatute  13  Ric.  II.  c.7. 
orders  them  to  be  of  the  moft  fufficient  knights,  efquires,  and 
gentlemen  of  the  law.  Alfo  by  ftatute  2  Hen.V.  ft.- 1.  c.  4.  and 
ft.  2.  c.  1.  they  muft  be  refident  in  their  feveral  counties.  And 
becaufe,  contrary  to  thefe  ftatutes,  men  of  fmall  fubftance  had 
crept  into  the  commiffion,  whofe  poverty  made  them  both  covet¬ 
ous  and  contemptible,  it  was  enabled  by  ftatute  18 Hen. VI.  c.i  x. 
that  no  juftice  fhould  be  put  in  commiflion,  if  he  had  not  lands 
to  the  value  of  20  /.  per  annum .  And,  the  rate  of  money  being 
greatly  altered  fince  that  time,  it  is  now  enadted  by  ftatute 

1  Stat.  26  Geo. II.  c.  27.  m  Lamb.  34, 
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5  Geo.  II.  c.  11.  and  every  juftice,  except  as  is  therein  excepted, 
(hall  have  100/.  per  annum  clear  of  all  deductions  ;  and,  if  he  ads 
without  fuch  qualification,  he  (hall  forfeit  100/.  This  qualifica¬ 
tion  n  is  almoft  an  equivalent  to  the  20  /.  per  annum  required  in 
Henry  the  fixth’s  time  :  and  of  this0  the  juftice  muft  now  make 
oath.  Alfo  it  is  provided  by  the  ad  5  Geo.  II.  that  no  pradifing 
attorney,  folicitor,  or  prodor,  (hall  be  capable  of  ading  as  a  juf¬ 
tice  of  the  peace. 

> 

As  the  office  of  thefe  juftices  is  conferred  by  the  king,  fo  it 
fubfifls  only  during  his  pleafure  ;  and  is  determinable,  i .  By  the 
demife  of  the  crown  ;  that  is,  in  fix  months  after p.  2.  By  ex- 
prefs  writ  under  the  great  feal q,  difcharging  any  particular  perfon 
from  being  any  longer  juftice.  3.  By  fuperfeding  the  commiflion 
by  writ  of  fuperfedeas ,  which  fufpends  the  power  of  all  the  juf¬ 
tices,  but  does  not  totally  deftroy  it ;  feeing  it  may  be  revived 
again  by  another  writ,  called  a  procedendo.  4.  By  a  new  com¬ 
miflion,  which  virtually,  though  filently,  difcharges  all  the  for¬ 
mer  juftices  that  are  not  included  therein  ;  for  two  commiffions 
cannot  fubfift  at  once.  5.  By  acceflion  of  the  office  of  fherifF  or 
coroner".  Formerly  it  was  thought,  that  if  a  man  was  named  in 
any  commiflion  of  the  peace,  and  had  afterwards  a  new  dignity 
conferred  upon  him,  that  this  determined  his  office ;  he  no  lon¬ 
ger  anfwering  the  defcription  of  the  commiflion  :  but  now'  it  is 
provided,  that  notwithftanding  a  new  title  of  dignity,  the  juftice 
on  whom  it  is  conferred  (hall  ftill  continue  a  juftice. 

The  power,  office,  and  duty  of  a  juftice  of  the  peace  depend 
on  his  commiflion,  and  on  the  feveral  ftatutes,  which  have  created 
objedls  of  his  jurifdidtion.  His  commiflion,  firft,  empowers  him 
fingly  to  conferve  the  peace  ;  and  thereby  gives  him  all  the  power 
of  the  antient  confervators  at  the  common  law,  in  fupprefling 

”  See  bifliop  Fleetwood’s  calculations  in  a  Lamb.  67. 
his  chronicon  prctiofum.  '  Stat.  i  Mar.  ft.  I .  c.  8. 

»  Stat.  1 8  Geo.  II.  c.  20.  -  *  Stat.  1  Edw.VI.  c.  7. 

f  Stat.  i  Ann.  c.  8. 
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riots  and  affrays,  in  taking  fecurities  for  the  peace,  and  in  ap¬ 
prehending  and  committing  felons  and  other  inferior  criminals. 
It  alfo  empowers  any  two  or  more  of  them  to  hear  and  determine 
all  felonies  and  other  offences;  which  is  the  ground  of  their  ju- 
rifdidtion  at  felTions,  of  which  more  will  be  faid  in  it’s  proper 
place.  And  as  to  the  powers  given  to  one,  two,  or  more  juflices 
by  the  feveral  Statutes,  which  from  time  to  time  have  heaped  upon 
them  fuch  an  infinite  variety  of  bufinefs,  that  few  care  to  under¬ 
take,  and  fewer  understand,  the  office  ;  they  are  fuch  and  of  fo 
great  importance  to  the  public,  that  the  country  is  greatly  obli¬ 
ged  to  any  worthy  magistrate,  that  without  finiSter  views  of  his 
own  will  engage  in  this  troublefome  fervice.  And  therefore,  if  a 
well  meaning  juftice  makes  any  undefigned  flip  in  his  practice, 
great  lenity  and  indulgence  are  Shewn  to  him  in  the  courts  of  law 
and  there  are  many  Statutes  made  to  protedt  him  in  the  upright 
difcharge  of  his  office  1 :  which,  among  other  privileges,  prohibit 
fuch  juStices  from  being  fued  for  any  overfights  without  notice 
beforehand  ;  and  Stop  all  fuits  begun,  on  tender  made  of  fufficient 
amends.  But,  on  the  other  hand,  any  malicious  or  tyrannical 
abul'e  of  their  office  is  fure  to  he  feverely  puniflied  ;  and  all  per- 
fons  who  recover  a  verdidt  againft  a  jijftice,  for  any  wilful  or  ma¬ 
licious  injury,  are  entitled  to  double  colts. 

I  T  is  impoffible  upon  our  prefent  plan  to  enter  minutely  into 
the  particulars  of  the  accumulated  authority,  thus  committed  to 
the  charge  of  thefe  magistrates.  I  mult  therefore  refer  myfelf  at 
prefent  to  fuch  lubfequent  parts  of  thefe  commentaries,  as  will 
in  their  turns  comprize  almoSt  every  objedt  of  the  juStices’  jurif- 
didtion  :  and  in  the  mean  time  recommend  to  the  Student  the 
perufal  of  Mr  Lambard’s  eirenarcha ,  and  Dr  Burn’s  jujlice  of  the 
peace  ;  wherein  he  will  find  every  thing  relative  to  this  fubjedt, 
both  in  antient  and  modern  pradtice,  colledted  with  great  care  and 
accuracy,  and  difpofed  in  a  molt  clear  and  judicious  method. 

*  Stat.  7  Jac.  I.  c.  5.  21  Jac.  I.  c.  12.  24 Geo.  II.  c.  44. 
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I  shall  next  confider  Tome  officers  of  lower  rank  than 
thofe  which  have  gone  before,  and  of  more  confined  jurifdidtion; 
but  ftill  fuch  as  are  univerfally  in  ufe  through  every  part  of  the 
kingdom. 

IV.  Fourthly,  then,  of  the  conftable.  The  word  conftable 
is  frequently  faid  to  be  derived  from  the  Saxon,  koning-ftaple, 
and  to  fignify  the  fupport  of  the  king.  But,  as  we  borrowed  the 
name  as  well  as  the  office  of  conftable  from  the  French,  I  am 
rather  inclined  to  deduce  it,  with  fir  Henry  Spelman  and  DrCowel, 
from  that  language,  wherein  it  is  plainly  derived  from  the  Latin 
comes  Jlabidi ,  an  officer  well  known  in  the  empire ;  fo  called 
becaufe,  like  the  great  conftable  of  France,  as  well  as  the  lord 
high  conftable  of  England,  he  was  to  regulate  all  matters  of 
chivalry,  tilts,  turnaments,  and  feats  of  arms,  which  were  per¬ 
formed  on  horfeback.  This  great  office  of  lord  high  conftable 
hath  been  difufed  in  England,  except  only  upon  great  and  folemn 
occafions,  as  the  king’s  coronation  and  the  like,  ever  fince  the 
attainder  of  Stafford  duke  of  Buckingham  under  king  Henry  VIII; 
as  in  France  it  was  fupprefi'ed  about  a  century  after  by  an  edidt  of 
Louis  XIII u:  but  from  his  office,  fays.Lambardw,  this  lower 
conftablelhip  was  at  firft  drawn  and  fetched,  and  is  as  it  were  a 
very  finger  of  that  hand.  For  the  ftatute  of  Winchefter*,  which 
firft  appoints  them,  diredts  that,  for  the  better  keeping  of  the 
peace,  two  conftables  in  every  hundred  and  franchife  fhall  infpedt 
all  matters  relating  to  arms  and  armour. 

Con  st  a  b  l  e  s  are  of  two  forts,  high  conftables,  and  petty 
conftables.  The  former  were  firft  ordained  by  the  ftatute  of 
Winchefter,  as  before-mentioned ;  and  are  appointed  at  the  court 
leets  of  the  franchife  or  hundred  over  which  they  prefide,  or,  in 
default  of  that,  by  the  juftices  at  their  quarter  feffions ;  and  are 
removeable  by  the  fame  authority  that  appoints  themy.  The  petty 

u  Philips’s  life  of  Pole.  ii.  1 1 1 .  x  1 3  Edw.  I.  c.  6. 

v/  of  conftables,  5.  y  Salk.  150. 
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conflables  are  inferior  officers  in  every  town  and  pariffi,  fubordi- 
nate  to  the  high  conflable  of  the  hundred,  firfl  inflituted  about 
the  reign  of  Edward  III  \  Thefe  petty  conflables  have  two  offi¬ 
ces  united  in  them  ;  the  one  antient,  the  other  modern.  Their 
antient  office  is  that  of  headborough,  tithing-man,  or  borffiolder> 
of  whom  we  formerly  fpokea,  and  who  are  as  antient  as  the  time 
of  king  Alfred  :  their  more  modern  office  is  that  of  conflable 
merely ;  which  was  appointed  (as  was  obferved)  fo  lately  as  the 
reign  of  Edward  III,  in  order  to  affifl  the  high  conflable  b.  And 
in  general  the  antient  headboroughs,  tithing-men,and  borfholders, 
were  made  ufe  of  to  ferve  as  petty  conflables ;  though  not  fo  ge¬ 
nerally,  but  that  in  many  places  they  {till  continue  diflincft  officers 
from  the  conflable.  They  are  all  chofen  by  the  jury  at  the  court 
leet ;  or,  if  no  court  leet  be  held,  are  appointed  by  two  juflices 
of  the  peace  c. 

The  general  duty  of  all  conllables,  both  high  and  petty,  as 
well  as  of  the  other  officers,  is  to  keep  the  king’s  peace  in  their 
feveral  diftridts ;  and  to  that  purpofe  they  are  armed  with  very 
large  powers,  of  arrefling,  and  imprifoning,  of  breaking  open 
houfes,  and  the  like  :  of  the  extent  of  which  powers,  confider- 
ing  what  manner  of  men  are  for  the  mod  part  put  upon  thefe 
offices,  it  is  perhaps  very  well  that  they  are  generally  kept  in 
ignorance.  One  of  their  principal  duties,  arifing  from  the  fta- 
tute  of  Winchefter,  which  appoints  them,  is  to  keep  watch  and 
ward  in  their  refpedtive  jurifdidtions.  Ward,  guard,  or  ciijlodia, 
is  chiefly  intended  of  the  day  time,  in  order  to  apprehend  rioters, 
and  robbers  on  the  highways  ;  the  manner  of  doing  which  is  left 
to  the  difcretion  of  the  juflices  of  the  peace  and  the  conflable  d, 
the  hundred  being  however  anfwerable  for  all  robberies  commit¬ 
ted  therein,  by  day  light,  for  having  kept  negligent  guard.  Watch 
is  properly  applicable  to  the  night  only,  (being  called  among  our 
Teutonic  anceflors  wacht  or  waff  a e )  and  it  begins  at  the  time 

z  Spelm.  GIofT.  148.  d  Dalt.  juft.  c.  104. 

4  pag-  c  Exculias  et  explorations  qiuts  watt  as  vocant* 

1  Lamb.  9.  Capitular .  Hludov .  Pii,  cap.i.  815. 

c  Stat.  14  &  15  Car.  II.  c.  12,  when 
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when  ward  ends,  and  ends  when  that  begins:  for,  by  the  ftatute 
of  Winchefter,  in  walled  towns  the  gates  fhall  be  doled  from 
funfetting  to  funrifing,  and  watch  lhall  be  kept  in  every  borough 
and  town,  efpeciallyin  the  fummer  feafon,  to  apprehend  all  rogues, 
vagabonds,  and  night-walkers,  and  make  them  give  an  account 
of  themfelves.  The  conftable  may  appoint  watchmen  at  his  dif- 
cretion,  regulated  by  the  cuftom  of  the  place ;  and  thefe,  being 
his  ‘deputies,  have  for  the  time  being  the  authority  of  their  prin¬ 
cipal.  But,  with  regard  to  the  infinite  number  of  other  minute 
duties,  that  are  laid  upon  conftabies  by  a  diverfity  of  ftatutes,  I 
mull  again  refer  to  Mr  Lambard  and  Dr  Burn  •,  in  whofe  compi¬ 
lations  may  be  alfo  feen,  what  powers  and  duties  belong  to  the 
conftable  or  tithing-man  indifferently,  and  what  to  the  conftable 
only  :  for  the  conftable  may  do  whatever  the  tithing-man  may  ; 
but  it  does  not  hold  e  convcrfo ;  for  the  tithing-man  has  not  an-, 
equal  power  with  the  conftable. 

V.  We  are  next  to  confider  the  furveyors  of  the  highways. 
Every  parifti  is  bound  of  common  right  to  keep  the  high  roads, 
that  go  through  it,  in  good  and  fufiicient  repair ;  unlefs  by  reafon 
of  the  tenure  of  lands,  or  otherwife,  this  care  is  configned  to< 
fome  particular  private  perfon.  From  this  burthen  no  man  was 
exempt  by  our  antient  laws,  whatever  other  immunities  he  might 
enjoy :  this  being  part  of  the  trinoda  necejjitas ,  to  which  every 
man’s  eftate  was  fubjedt;  viz.  expeditio  contra  hojlem,  arcium 
conflruSlio,  et  pontinrn  reparatio :  for,  though  the  reparation  of 
bridges  only  is  exprefied,  yet  that  of  roads  alfo  muft  be  under- 
flood  ;  as  in  the  Roman  law,  ad  injlriittiones  reparationefque  itine- 
rum  et  pontium,  nullum  genus  hominum,  nullhifque  dignitatis  ac  ve- 
nerationis  merit  is,  cejfare  oportet f.  And  indeed  now,  for  the  mod 
part,  the  care  of  the  roads  only  feems  to  be  left  to  parilhes ;  that 
of  bridges  being  in  great  meal'ure  devolved  upon  the  county  at 
large,  by  ftatute  22  Hen. VIII.  c.  5.  If  the  parifh  negledled  thefe- 
repairs,  they  might  formerly,  as  they  may  ftill,  be  indidted  for 
fuch  their  negledt :  but  it  was  not  then  incumbent  on  any  parti— 

f  C,  1 1.  74.  4. 
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cular  officer  to  call  the  pariffi  together,  and  fet  them  upon  this 
work ;  for  which  reafon  by  the  ftatute  2  &  3  Ph.  £c  M.  c.  8. 
furveyors  of  the  highways  were  ordered  to  be  chofen  in  every 
pariffi  s. 

These  furveyors  were  originally,  according  to  the  ftatute  of 
Philip  and  Mary,  to  be  appointed  by  the  conftable  and  church¬ 
wardens  of  the  pariffi  ;  but  now  h  they  are  conftituted  by  two 
neighbouring  juftices,  out  of  fuch  fubftantial  inhabitants  as  have 
either  10/.  per  annum  of  their  own,  or  rent  30/.  a  year,  or  are 
worth  in  perfonal  eftate  100 1. 

Their  office  and  duty  confifts  in  putting  in  execution  a  va¬ 
riety  of  ftatutes  for  the  repairs  of  the  highways  ;  that  is,  of  ways 
leading  from  one  town  to  another  :  by  which  it  is  enafted, 
1.  That  they  may  remove  all  annoyances  in  the  highways,  or  give 
notice  to  the  owner  to  remove  them ;  who  is  liable  to  penalties 
on  non-compliance.  2.  They  are  to  call  together  all  the  inhabi¬ 
tants  of  the  pariffi,  fix  days  in  every  year,  to  labour  in  repairing 
the  highways  ;  all  perfons  keeping  draughts,  or  occupying  lands, 
being  obliged  to  fend  a  team  for  every  draught,  and  for  every  50  /. 
a  year,  which  they  keep  or  occupy ;  and  all  other  perfons  to 
work  or  find  a  labourer.  The  work  rnuft  be  completed  before 
harveft ;  as  well  for  providing  a  good  road  for  carrying  in  the 
corn,  as  alfo  bccaufe  all  hands  are  then  fuppofed  to  be  employed 
in  harveft  work.  And  every  cartway  muft  be  made  eight  feet 
wide  at  the  lcaft' ;  and  may  be  increafed  by  the  quarter  feffions 
to  the  breadth  of  four  and  twenty  feet.  3.  The  furveyors  may 

s  This  ofHce,  Mr  Dalton  (juft.  cap.  50.)  way,  was  candidate  for  the  confulfhip  with 
fays,  exa&ly  anfwers  that  of  the  curatores  Julius  Caefar.  (Cie.  ad  Attic .  /.  1.  cp.  1 .) 
rid  arum  of  the  Romans :  but,  I  fhould  guefs  h  Stat.  3 W.  Sc  M.  c.  1 2. 

that  theirs  was  an  office  of  rather  more  dig-  1  This,  by  the  laws  of  the  twelve  tables 

nity  and  authority  than  ours,  not  only  from  at  Rome,  was  the  ftandard  for  roads  that 
comparing  the  method  of  making  and  were  ftraight ;  but  in  winding  ways,  the 
mending  the  Roman  ways  with  thofe  of  our  breadth  was  directed  to  be  fixteen  feet, 
country  pariffies;  but  alfo  becaufe  one Ther-  Ff.  8.  3.  8. 
mus,  who  was  the  curator  of  the  Flaminian 
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lay  out  their  own  money  in  purchafing  materials  far  repairs,  where 
there  is  not  fufficient  within  the  pariffi,  and  fliall  be  reimburfed 
by  a  rate,  to  be  allowed  at  a  lpecial  feffions.  4.  In  cafe  the  per- 
fonal  labour  of  the  parifh  be  not  fufficient,  the  furveyors,  with 
the  confent  of  the  quarter  feffions,  may  levy  a  rate  (not  exceed¬ 
ing  6  d.  in  the  pound)  on  the  pariffi,  in  aid  of  the  perfonal  duty  ; 
for  the  due  application  of  which  they  are  to  account  upon  oath.. 
As  for  turnpikes,  which  are  now  univerfally  introduced  in  aid  of 
fuch  rates,  and  the  law  relating  to  them,  thefe  depend  entirely 
on  the  particular  powers  granted  in  the  feveral  road  adts,  and 
therefore  have  nothing  to  do  with  this  compendium  of  general  law. 

VI.  I  proceed  therefore,  laftly,  to  confider  the  overfeers 
of  the  poor ;  their  original,  appointment,  and  duty. 

The  poor  of  England,  till  the  time  of  Henry  VIII,  fiibfifled 
entirely  upon  private  benevolence,  and  the  charity  of  welldifpofed 
chridians.  For,  though  it  appears  by  the  mirrourJ,  that  by  the 
common  law  the  poor  were  to  be  “  fudained  by  parfons,  redtors 
“  of  the  church,  and  the  parilliioners  ;  fo  that  none  of  them  dye 
“for default  of  l'udenance and  though  by  the  datutes  i2Ric.  II. 
c.  7.  and  19  Hen.  VII.  c.  12.  the  poor  are  diredted  to  abide 
in  the  cities  or  towns  wherein  they  were  born,  or  fuch  wherein 
they  had  dwelt  for  three  years  (which  feem  to  be  the  fird  rudi¬ 
ments  of  pariffi  fettlements)  yet  till  the  datute  26  Hen.VIIL  c.  26. 
I  find  no  compulfory  method  chalked  out  for  this  purpofe  :  but 
the  poor  feem  to  have  been  left  to  fuch  relief  as  the  humanity 
of  their  neighbours  would  afford  them.  The  monaderies  were, 
in  particular,  their  principal  refource  ;  and,  among  other  bad 
effedts  which  attended  the  monadic  inditutions,  it  was  not  per¬ 
haps  one  of  the  lead  (though  frequently  edeemed  quite  other- 
wife)  that  they  fupported  and  fed  a  very  numerous  and  very  idle 
poor,  whofe  fudenance  depended  upon  what  was  daily  didri- 
buted  in  alms  at  the  gates  of  the  religious  houfes.  But,  upon 
the  total  diffolution  of  thefe,  the  inconvenience  of  thus  encou- 

5  C.  I.  §.3. 
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raging  the  poor  in  habits  of  indolence  and  beggary  was  quickly 
felt  throughout  the  kingdom  :  and  abundance  of  ftatutes  were 
made  in  the  reign  of  king  Henry  the  eighth,  for  providing  for 
the  poor  and  impotent ;  which,  the  preambles  to  fome  of  them 
recite,  had  of  late  years  Jlrangely  increafed.  Thefe  poor  were 
principally  of  two  forts :  fick  and  impotent,  and  therefore  unable 
to  work ;  idle  and  fturdy,  and  therefore  able,  but  not  willing,  to 
exercife  any  honeft  employment.  To  provide  in  fome  meafure 
for  both  of  thefe,  in  and  about  the  metropolis,  his  fon  Edward 
the  fixth  founded  three  royal  hofpitals ;  Chrift’s,  and  St. Thomas’s 
for  the  relief  of  the  impotent  through  infancy  or  ficknefs ;  and 
Bridewell  for  the  punifhment  and  employment  of  the  vigorous 
and  idle.  But  thefe  were  far  from  being  fufficient  for  the  care  of 
the  poor  throughout  the  kingdom  at  large  ;  and  therefore,  after 
many  other  fruitlefs  experiments,  by  ftatute  43  Eliz.  c.  2.  over- 
feers  of  the  poor  were  appointed  in  every  parifh. 


B  Y  virtue  of  the  ftatute  laft  mentioned,  thefe  overfeers  are  to 
be  nominated  yearly  in  Eafter-week,  or  within  one  month  after, 
(though  a  fubfequent  nomination  will  be  valid  k)  by  two  juftices 
dwelling  near  the  parifh.  They  muft  be  fubftantial  houfholders, 
and  fo  expreifed  to  be  in  the  appointment  of  the  juftices1. 


Their  office  and  duty,  according  to  the  fame  ftatute,  are 
principally  thefe  :  firft,  to  raife  competent  fums  for  the  neceflary 
relief  of  the  poor,  impotent,  old,  blind,  and  fuch  other,  being 
poor  and  not  able  to  work  :  and,  fecondly,  to  provide  work  for 
fuch  as  are  able,  and  cannot  otherwife  get  employment :  but  this 
latter  part  of  their  duty,  which,  according  to  the  wife  regula¬ 
tions  of  that  lalutary  ftatute,  ffiould  go  hand  in  hand  with  the 
other,  is  now  moft  fhamefully  negledled.  However,  for  thefe 
joint  purpofes,  they  are  empowered  to  make  and  levy  rates  upon 
the  feveral  inhabitants  of  the  parifh,  by  the  fame  adl  of  parlia¬ 
ment  ;  which  has  been  farther  explained  and  enforced  by  feveral 
fubfequent  ftatutes. 


k  Stra.  1123. 


1  2  Lord  Raym.  1394. 
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The  two  great  objedls  of  this  flatute  feein  to  have  been, 
1.  To  relieve  the  impotent  poor,  and  them  only.  2.  To  find 
employment  for  fuch  as  are  able  to  work  :  and  this  principally  by 
providing  flocks  to  be  worked  up  at  home,  which  perhaps  might 
be  more  beneficial  than  accumulating  all  the  poor  in  one  common 
work-houfe ;  a  pradtice  which  tends  to  deflroy  all  domeflic  con¬ 
nexions  (the  only  felicity  of  the  honefl  and  induflrious  labourer) 
and  to  put  the  fober  and  diligent  upon  a  level,  in  point  of  their 
earnings,  with  thofe  who  are  difl'olute  and  idle.  Whereas,  if  none 
were  to  be  relieved  but  thofe  who  are  incapable  to  get  their  livings, 
and  that  in  proportion  to  their  incapacity ;  if  no  children  Avere 
to  be  removed  from  their  parents,  but  fuch  as  are  brought  up  in 
rags  and  idlenefs  ;  and  if  every  poor  man  and  his  family  were 
employed  whenever  they  requefled  it,  and  were  allowed  the  whole 
profits  of  their  labour; — a  fpirit  of  chearful  induflry  would  foon 
diffufe  itfelf  through  every  cottage ;  work  would  become  eafy 
and  habitual,  when  abfolutely  neceffary  to  their  daily  fubfiflence  ; 
and  the  mofl  indigent  peafant  would  go  through  his  talk  without 
a  murmur,  if  aflured  that  he  and  his  children  (when  inca¬ 
pable  of  work  through  infancy,  age,  or  infirmity)  would  then, 
and  then  only,  be  intitled  to  fupport  from  his  opulent  neighbours. 

This  appears  to  have  been  the  plan  of  the  flatute  of  queen 
Elizabeth  ;  in  which  the  only  defeat  was  confining  the  manage¬ 
ment  of  the  poor  to  fmall,  parochial,  diflridls ;  which  are  fre¬ 
quently  incapable  of  furnifhing  proper  work,  or  providing  an  able 
director.  However,  the  laborious  poor  were  then  at  liberty  to 
feek  employment  wherever  it  was  to  be  had  ;  none  being  obliged 
to  refide  in  the  places  of  their  fettlement,  but  fuch  as  were  un¬ 
able  or  unwilling  to  work  ;  and  thofe  places  of  fettlement  being 
only  fuch  where  they  were  born,  or  had  made  their  abode,  ori¬ 
ginally  for  three  years'”,  and  afterwards  (in  the  cafe  of  vagabonds) 
for  one  year  only  ". 

“  Stat.  19  Hen.  VII.  c.  12.  1  Edw.VI.  n  Stat.  39  Eliz.  c.4. 
c.3.  3  Edw.VI.  c.  16,  14  Eliz.  c.  5. 
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After  the  reftoration  a  very  different  plan  was  adopted, 
which  has  rendered  the  employment  of  the  poor  more  difficult, 
by  authorizing  the  fubdivifion  of  pariffies  has  greatly  increafed 
their  number,  by  confining  them  all  to  their  refpedtive  difiridts ; 
has  given  birth  to  the  intricacy  of  our  poor-laws,  by  multiplying 
and  rendering  more  eafy  the  methods  of  gaining  fettlements ; 
and,  in  confequence,  has  created  an  infinity  of  expenfive  law- 
fuits  between  contending  neighbourhoods,  concerning  thofe  fettle¬ 
ments  and  removals.  By  the  ftatute  13  6c  14  Car.  II.  c.  12.  a  legal 
fettlement  was  declared  to  be  gained  by~  birth,  or  by  inhabitancy, 
apprenticefhip,  or  fervice,  for  forty  days  3  within  which  period 
all  intruders  were  made  removeable  from  any  parifh  by  two  juf- 
tices  of  the  peace,  unlefs  they  fettled  in  a  tenement  of  the  an¬ 
nual  value  of  10/.  The  frauds,  naturally  confequent  upon  this 
provifion,  which  gave  a  fettlement  by  fo  fhort  a  refidence,  produ¬ 
ced  the  ftatute  1  Jac.  II.  c.  17.  which  directed  notice  in  writing  to 
be  delivered  to  the  parifh  officers,  before  a  fettlement  could  be 
gained  by  fuch  refidence.  Subfequent  provifions  allowed  other 
circumftances  of  notoriety  to  be  equivalent  to  fuch  notice  given  3 
and  thofe  circumftances  have  from  time  to  time  been  altered, 
enlarged,  or  reftrained,  whenever  the  experience  of  new  incon¬ 
veniences,  arifing  daily  from  new  regulations,  fuggefted  the  ne- 
cefilty  of  a  remedy.  And  the  do&rine  of  certificates  was  invented, 
by  way  of  counterpoife,  to  reftrain  a  man  and  his  family  from  ac¬ 
quiring  a  new  fettlement  by  any  length  of  refidence  whatever, 
xinlefs  in  two  particular  excepted  cafes 3  which  makes  parifhes  very 
cautious  of  giving  fuch  certificates,  and  of  courfe  confines  the  poor 
at  home,  where  frequently  no  adequate  employment  can  be  had. 

The  law  of  fettlements  may  be  therefore  now  reduced  to  the 
following  general  heads 3  or,  a  fettlement  in  a  parifh  may  be  ac¬ 
quired,  1 .  By  birth 3  for,  wherever  a  child  is  firft  known  to  be, 
that  is  always  prima  facie  the  place  of  fettlement,  until  lome 
other  can  be  fhewn  °.  This  is  alfo  always  the  place  of  fettlement 

«  Carth.433.  Comb.  364.  Salk.  485.  1  Lord  Raym.  567. 
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of  a  baftard  child ;  for  a  baftard,  having-in.  the  eye  of  the  law 
no  father,  cannot  be  referred  to  bis  fettlement,  as  other  children 
may p.  But,  in  legitimate  children,  though  the  place  of  birth  be 
prima  facie  the  fettlement,  yet  it  is  not  conclulively  fo ;  for  there 
are,  2.  Settlements  by  parentage ,  being  the  fettlement  of  one’s 
father  or  mother :  all  children  being  really  fettled  in  the  parifii 
where  their  parents  are  fettled,  until  they  get  a  new  fettlement 
for  themfelves q.  A  new  fettlement  may  be  acquired  feveral  ways  ; 
as,  3.  By  marriage.  For  a  woman,  marrying  a  man  that  is  fet¬ 
tled  in  another  parifii,  changes  her  own  :  the  law  not  permitting 
the  feparation  of  huiband  and  wife  r.  But  if  the  man  has  no  fet¬ 
tlement,  her’s  is  fufpended  during  his  life,  if  he  remains  in  Eng¬ 
land  and  is  able  to  maintain  her ;  but  in  his  abfence,  or  after  his 
death,  or  during  (perhaps)  his  inability,  fhe  may  return  to  her 
old  fettlement s.  The  other  methods  of  acquiring  fettlements  in 
any  parifii  are  all  reducible  to  this  one,  of  forty  days  refidence 
therein  :  but  this  forty  days  refidence  (which  is  confirmed  to  be 
lodging  or  lying  there)  muft  not  be  by  fraud,  or  Health,  or  in 
any  clandeftine  manner ;  but  accompanied  with  one  or  other  of 
the  following  concomitant  circumftances.  The  next  method 
therefore  of  gaining  a  fettlement,  is,  4.  By  forty  days  refidence, 
and  notice.  For  if  a  ftranger  comes  into  a  parifh,  and  delivers 
notice  in  writing  of  his  place  of  abode,  and  number  of  his  fa¬ 
mily,  to  one  of  the  overfeers  (which  muft  be  read  in  the  church 
and  regiftered)  and  refides  there  unmolefted  for  forty  days  after 
fuch  notice,  he  is  legally  fettled  thereby  *.  For  the  law  prefumes 
that  fuch  a  one  at  the  time  of  notice  is  not  likely  to  become 
chargeable,  elfe  he  would  not  venture  to  give  it;  or  that,  in 
fuch  cafe,  the  parifii  would  take  care  to  remove  him.  But  there 
are  alfo  other  circumftances  equivalent  to  fuch  notice :  therefore, 
5.  Renting  for  a  year  a  tenement  of  the  yearly  value  of  ten 
pounds,  and  refiding  forty  days  in  the  parifii,  gains  a  fettlement 

p  Salk.  427.  s  Foley.  249,  25  1,  252. 

q  Salk.  528.  2  Lord  Raym.  1473,  1  Stat.  1 3  &  14  Car.  II.  c.  1 2.  1  Jac.  II. 

r  Stra.  544.  c.17.  3  &  4W.  Sc  Mar.  c.  11. 
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without  notice  uj  upon  the  principle  of  having  fubftance  enough 
to  gain  credit  for  fucb  a  houfe.  6.  Being  charged  to  and  paying 
the  public  taxes  and  levies  of  the  parifli ;  (excepting  thofe  for 
fcavengers,  highways w,  and  windows*)  and,  7.  Executing,  when 
legally  appointed,  any  public  parochial  office  far  a  whole  year  in 
the  parifh,  as  church-warden,  are  both  of  them  equivalent 
to  notice,  and  gain  a  fettlement y,  if  coupled  with  a  refidence  of 
forty  days.  8.  Being  hired  for  a  year,  when  unmarried  and  child- 
lefs,  and  ferving  a  year  in  the  fame  fervice  j  and  9.  Being  bound 
an  appretitice  for  feven  years ;  give  the  fervant  and  apprentice  a 
fettlement,  without  notice z,  in  that  place  wherein  they  ferve  the 
laft  forty  days.  This  is  meant  to  encourage  application  to  trades, 
and  going  out  to  reputable  fervices.  10.  Laftly,  the  having  an 
ejlate  of  one’s  own,  and  refiding  thereon  forty  days,  however 
fmall  the  value  may  be,  in  cafe  it  be  acquired  by  adt  of  law  or 
of  a  third  perfon,  as  by  defcent,  gift,  devife,  &c,  is  a  fufficient 
fettlement a :  but  if  a  man  acquire  it  by  his  own  aft,  as  by  pur- 
chafe,  (in  it’s  popular  fenfe,  in  confideration  of  money  paid)  thenb 
unlefs  the  confideration  advanced,  bona  Jide ,  be  30/.  it  is  no 
fettlement  for  any  longer  time,  than  the  perfon  lhall  inhabit 
thereon.  He  is  in  no  cafe  removeable  from  his  own  property  ; 
but  he  fhall  not,  by  any  trifling  or  fraudulent  purchafe  of  his  own, 
acquire  a  permanent  and  lafling  fettlement. 


All  perfons,  not  fo  fettled,  may  be  removed  to  their  own 
parishes,  on  complaint  of  the  overfeers,  by  two  juftices  of  the 
peace,  if  they  fhall  adjudge  them  likely  to  become  chargeable  to 
the  parifh,  into  which  they  have  intruded  :  unlefs  they  are  in  a 
way  of  getting  a  legal  fettlement,  as  by  having  hired  a  houfe  of 
10/.  per  annum,  or  living  in  an  annual  fervice  •,  for  then  they  are 
not  removeable  c.  And  in  all  other  cafes,  if  the  parifh  to  which 
they  belong,  will  grant  them  a  certificate,  acknowleging  them 


•  Stat.  13  &  14  Car.  II.  c.  1 2. 
v  Stat.  9  Geo.  I.  c.  7.  §.  6. 

*  Stat.  21  Geo.  II.  c.  10.  §.  13. 
y  Stat.  3&4W.&M.  c.  1 1. 


z  Ibid.  8  &9W. III.  c. 1 0*  31  Geo.  II.  c.  1 1 . 
2  Salk. 524. 
b  Stat.  9  Geo.  I.  c.  7. 
c  Salk.  472. 
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to  be  their  pariffiioners,  they  cannot  be  removed  merely  becaufe 
likely  to  become  chargeable,  but  only  when  they  become  aSlually 
chargeable d.  But  fuch  certificated  perfons  can  gain  no  fettlement 
by  any  of  the  means  above-mentioned  >  unlefs  by  renting  a  tene¬ 
ment  of  10/.  per  annum,  or  by  ferving  an  annual  office  in  the 
parifti,  being  legally  placed  therein  :  neither  can  an  apprentice 
or  fervant  to  fuch  certificated  perfon  gain  a  fettlement  by  fuch 
their  fervice  e. 

These  are  the  general  heads  of  the  laws  relating  to  the  poor,, 
which,  by  the  refolutions  of  the  courts  of  juftice  thereon  within 
a  century  paft,  are  branched  into  a  great  variety.  And  yet,  not- 
withftanding  the  pains  that  have  been  taken  about  them,  they  ftilL 
remain  very  imperfect,  and  inadequate  to  the  purpofes  they  are 
defigned  for  :  a  fate,  that  has  generally  attended  moft  of  our 
ftatute  laws,  where  they  have  not  the  foundation  of  the  common 
law  to  build  on.  When  the  {hires,  the  hundreds,  and  the  tith- 
ings,  were  kept  in  the  fame  admirable  order  that  they  were  dif- 
pofed  in  by  the  great  Alfred,  there  were  no  perfons  idle,  conse¬ 
quently  none  but  the  impotent  that  needed  relief :  and  the  fta¬ 
tute  of  43  Eliz.  feems  entirely  founded  on  the  fame  principle. 
But  when  this  excellent  Scheme  was  ncgledted  and  departed  from, 
we  cannot  but  obferve  with  concern,  what  miferable  Shifts  and 
lame  expedients  have  from  time  to  time  been  adopted,  in  order  to 
patch  up  the  flaws  occafioned  by  this  negledt.  There  is  not  a 
more  neceflary  or  more  certain  maxim  in  the  frame  and  conftitu- 
tion  of  Society,  than  that  every  individual  muft  contribute  his 
(hare,  in  order  to  the  well-being  of  the  community  :  and  furely 
they  muft  be  very  deficient  in  found  policy,  who  fuffer  one  half 
of  a  parifti  to  continue  idle,  diflolute,  and  unemployed  and  then 
form  vifionary  Schemes,  and  at  length  are  amazed  to  find,  that 
the  induftry  of  the  other  half  is  not  able  to  maintain  the  whole-- 
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Chapter  the  tenth. 


Of 


the  PEOPLE, 
DENIZENS, 


WHETHER  ALIENS, 
or  NATIVES. 


AV ING,  in  the  eight  preceding  chapters,  treated  of  per- 
fons  as  they  fiand  in  the  public  relations  of  magijlrates ,  I 
now  proceed  to  confider  fuch  perfons  as  fall  under  the  denomina¬ 
tion  of  the  people.  And  herein  all  the  inferior  and  fubordinate 
magiftrates,  treated  of  in  the  laft  chapter,  are  included. 


The  firft  and  moft  obvious  divifion  of.  the  people  is  into 
aliens  and  natural-born  fubjeds.  Natural-born  fubjeds  are  fuch 
as  are  born  within  the  dominions  of  the  crown  of  England,  that 
is,  within  the  ligeance,  or,  as  it  is  generally  called,  the  allegiance 
of  the  king  ■,  and  aliens,  fuch  as  are  born  out  of  it.  Allegiance  is 
the  tie,  or  ligamen ,  which  binds  the  fubjed  to  the  king,  in  return 
for  that  protedion  which  the  king  affords  the  fubjed.  The  thing 
itfelf,  or  fubftantial  part  of  it,  is  founded  in  reafon  and  the  na¬ 
ture  of  government ;  the  name  and  the  form  are  derived  to  us 
from  our  Gothic  anceftors.  Under  the  feodal  fyflem,  every  owner 
of  lands  held  them  in  fubjedion  to  fome  fuperior  or  lord,  from 
whom  or  whofe  anceftors  the  tenant  or  vafal  had  received  them  : 
and  there  was  a  mutual  trufl  or  confidence  fubfiftin?  between 
the  lord  and  vafal,  that  the  lord  fhould  proted  the  vafal  in  the 
enjoyment  of  the  territory  he  had  granted  him,  and,  on  the 

other 


•> 


other  hand,  that  the  vafal  (hould  be  faithful  to  the  lord  and  de¬ 
fend  him  againft  all  his  enemies.  This  obligation  on  the  part  of 
the  vafal  was  called  his  fidelitas  or  fealty  ;  and  an  oath  of  fealty 
was  required,  by  the  feodal  law,  to  be  taken  by  all  tenants  to 
their  landlord,  which  is  couched  in  almoft  the  fame  terms  as  our 
antient  oath  of  allegiance1 :  except  that  in  the  ufual  oath  of  fealty 
there  was  frequently  a  faving  or  exception  of  the  faith  due  to  a 
fuperior  lord  by  name,  under  whom  the  landlord  himfelf  was 
perhaps  only  a  tenant  or  vafal.  But  when  the  acknowlegement 
was  made  to  the  abfolute  fuperior  himfelf,  who  was  vafal  to  no 
man,  it  was  no  longer  called  the  oath  of  fealty,  but  the  oath  of 
allegiance ;  and  therein  the  tenant  fwore  to  bear  faith  to  his  fo- 
vereign  lord,  in  oppoiition  to  all  men,  without  any  faving  or  ex¬ 
ception  :  “  contra  omnes  homines  fidelitatem  fecit b.”  Land  held 
by  this  exalted  fpecies  of  fealty  was  called  feudum  ligium,  a  liege 
fee ;  the  vafals  homines  ligii,  or  liege  men ;  and  the  fovereign  their 
dominus  ligins ,  or  liege  lord.  And  when  fovereign  princes  did 
homage  to  each  other,  for  lands  held  under  their  refpedtive  fo- 
vereignties,  a  diftindtion  was  always  made  between  fmple  homage, 
which  was  only  an  acknowlegement  of  tenure0;  and  liege  homage, 
which  included  the  fealty  before-mentioned,  and  the  fervices  con- 
fequent  upon  it.  Thus  when  our  Edward  III,  in  1329,  did  homage 
to  Philip  VI  of  France,  for  his  ducal  dominions  on  that  conti¬ 
nent,  it  was  warmly  difputed  of  what  fpecies  the  homage  was  to 
be,  whether  liege  or  Jimple  homage d.  But  with  us  in  England,  it. 
becoming  a  fettled  principle  of  tenure,  that  all  lands  in  the  king¬ 
dom  are  holden  of  the  king  as  their  fovereign  and  lord  paramount,, 
no  oath  but  that  of  fealty  could  ever  be  taken  to  inferior  lords, 
and  the  oath  of  allegiance  was  neceflarily  confined  to  the  perfon 
of  the  king  alone.  By  an  eafy  analogy  the  term  of  allegiance  was 
foon  brought  to  fignify  all  other  engagements,  which  are  due 
from  fubjedts  to  their  prince,  as  well  as  thofe  duties  which  were 
fimply  and  merely  territorial.  And  the  oath  of  allegiance,  as  ad- 
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miniftred  for  upwards  of  fix  hundred  years6,  contained  a  promife 
“  to  be  true  and  faithful  to  the  king  and  his  heirs,  and  truth  and 
“  faith  to  bear  of  life  and  limb  and  terrene  honour,  and  not  to 
“know  or  hear  of  any  ill  or  damage  intended  him,  without  de- 
“  fending  him  therefrom.”  Upon  which  fir  Matthew  Halef  makes 
this  remark  3  that  it  was  ffiort  and  plain,  not  entangled  with  long 
or  intricate  claufes  or  declarations,  and  yet  is  comprehenfive  of 
the  whole  duty  from  the  fubjedt  to  his  fovereign.  But,  at  the  re¬ 
volution,  the  terms  of  this  oath  being  thought  perhaps  to  favour 
too  much  the  notion  of  non-refiflance,  the  prefen t  form  was  in¬ 
troduced  by  the  convention  parliament,  which  is  more  general 
and  indeterminate  than  the  former ;  the  fubjedt  only  promifing 
“  that  he  will  be  faithful  and  bear  true  allegiance  to  the  king,” 
without  mentioning  “  his  heirs,”  or  fpecifying  in  the  leaft  wherein 
that  allegiance  confifts.  The  oath  of  fupremacy  is  principally 
calculated  as  a  rcnuntiation  of  the  pope’s  pretended  authority  : 
and  the  oath  of  abjuration,  introduced  in  the  reign  of  king  Wil¬ 
liam  g,  very  amply  fupplies  the  loofe  and  general  texture  of  the 
oath  of  allegiance  ;  it  recognizing  the  right  of  his  majefty,  de¬ 
rived  under  the  adt  of  fettlement  j  engaging  to  fupport  him  to 
the  utmoft  of  the  juror’s  power promifing  to  difclofe  all  traite- 
rous  confpiracies  againft  him  •,  and  exprefily  renouncing  any  claim 
of  the  defendants  of  the  late  pretender,  in  as  clear  and  explicit 
terms  as  the  Engliffi  language  can  furniffi.  This  oath  muff  be 
taken  by  all  perfons  in  any  office,  truft,  or  employment  ■,  and  may 
be  tendered  by  two  justices  of  the  peace  to  any  perfon,  whom  they 
(hall  fufpedt  of  difaffedtion  h.  And  the  oath  of  allegiance  may  be 
tendered  1  to  all  perfons  above  the  age  of  twelve  years,  whether 
natives,  denizens,  or  aliens,  either  in  the  court-leet  of  the  manor, 
or  in  the  ffieriff’s  tourn,  which  is  the  court-leet  of  the  county. 

But,  befides  thefe  exprefs  engagements,  the  law  alfo  holds 
that  there  is  an  implied,  original,  and  virtual  allegiance,  owing 

c  Mirror,  c.  3.  §.35.  Fleta.  3.16.  Brit-  *  Stat.  1 3 Will.  III.  c. 6. 
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from  every  fubjedt  to  his  fovereign,  antecedently  to  any  exprefs 
promife ;  and  although  the  fubjedt  never  fwore  any  faith  or  alle¬ 
giance  in  form.  For  as  the  king,  by  the  very  defcent  of  the 
crown,  is  fully  inverted  with  all  the  rights  and  bound  to  all  the 
duties  of  fovereignty,  before  his  coronation ;  fo  the  fubjedt  is 
bound  to  his  prince  by  an  intrinfic  allegiance,  before  the  fuper- 
indudtion  of  thofe  outward  bonds  of  oath,  homage,  and  fealty ; 
which  were  only  inrtituted  to  remind  the  fubjedt  of  this  his  pre¬ 
vious  duty,  an^l  for  the  better  fecuring  it’s  performance  k.  The 
formal  profeffion  therefore,  or  oath  of  fubjedtion,  is  nothing 
more  than  a  declaration  in  words  of  what  was  before  implied  in 
law.  Which  occafions  fir  Edward  Coke  very  juftly  to  obferve ', 
that  “all  fubjedts  are  equally  bounden  to  their  allegiance,  as  if 
“  they  had  taken  the  oath  ;  becaufe  it  is  written  by  the  finger  of 
“  the  law  in  their  hearts,  and  the  taking  of  the  corporal  oath  is 
“  but  an  outward  declaration  of  the  fame.”  The  fandtion  of  an 
oath,  it  is  true,  in  cafe  of  violation  of  duty,  makes  the  guilt  rtill 
more  accumulated,  by  fuperadding  perjury  to  treafon ;  but  it 
does  not  encreafe  the  civil  obligation  to  loyalty;  it  only  ftrengthens 
the  foetal  tie  by  uniting  it  with  that  of  religion . 

Allegiance,  both  exprefs  and  implied,  is  however  dif- 
tinguifhed  by  the  law  into  two  forts  or  fpecies,  the  one  natural, 
the  other  local ;  the  former  being  alfo  perpetual,  the  latter  tem¬ 
porary.  Natural  allegiance  is  fuch  as  is  due  from  all  men  born 
within  the  king’s  dominions  immediately  upon  their  birth  m.  For, 
immediately  upon  their  birth,  they  are  under  the  king’s  protec¬ 
tion  ;  at  a  time  too,  when  (during  their  infancy)  they  are  inca¬ 
pable  of  protecting  themfelves.  Natural  allegiance  is  therefore  a 
debt  of  gratitude  ;  which  cannot  be  forfeited,  cancelled,  or  al¬ 
tered,  by  any  change  of  time,  place,  or  circumftance,  nor  by  any 
thing  but  the  united  concurrence  of  the  legillature  n.  An  Englifli- 
man  who  removes  to  France,  or  to  China,  owes  the  fame  alle¬ 
giance  to  the  king  of  England  there  as  at  home,  and  twenty  years 
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hence  as  well  as  now.  For  it  is  a  principle  of  univerfai  law0, 
that  the  natural-born  fubjeft  of  one  prince  cannot  by  any  aft  of 
his  own,  no,  not  by  fwearing  allegiance  to  another,  put  off  or 
difcharge  his  natural  allegiance  to  the  former :  for  this  natural 
allegiance  was  intrinfic,  and  primitive,  and  antecedent  to  the 
other ;  and  cannot  be  devefted  without  the  concurrent  aft  of  that 
prince  to  whom  it  was  firtt  due.  Indeed  the  natural-born  fubjeft 
of  one  prince,  to  whom  he  owes  allegiance,  may  be  entangled 
by  fubjefting  himfelf  abfolutely  to  another ;  but  it  is  his  own  aft 
that  brings  him  into  thefe  ftraits  and  difficulties,  of  owing  fervice 
to  two  matters ;  and  it  is  unreafonable  that,  by  fuch  voluntary  aft 
of  his  own,  he  fhould  be  able  at  pleafure  to  unloofe  thole  bands, 
by  which  he  is  connefted  to  his  natural  prince. 

Local  allegiance  is  fuch  as  is  due  from  an  alien,  or  ttranger 
born,  for  fo  long  time  as  he  continues  within  the  king’s  dominion 
and  protection p :  and  it  ceafes,  the  inftant  fuch  ttranger  transfers 
himfelf  from  this  kingdom  to  another.  Natural  allegiance  is  there¬ 
fore  perpetual,  and  local  temporary  only  :  and  that  for  this  rea- 
fon,  evidently  founded  upon  the  nature  of  government ;  that  al¬ 
legiance  is  a  debt  due  from  the  lubjeft,  upon  an  implied  contraft 
with  the  prince,  that  fo  long  as  the  one  affords  protection,  fo 
long  the  other  will  demean  himfelf  faithfully.  As  therefore  the 
prince  is  always  under  a  conftant  tie  to  proteft  his  natural-born 
fubjefts,  at  all  times  and  in  all  countries,  for  this  reafon  their  al¬ 
legiance  due  to  him  is  equally  univerfai  and  permanent.  But,  on 
the  other  hand,  as  the  prince  affords  his  protection  to  an  alien, 
only  during  his  refidence  in  this  realm,  the  allegiance  of  an  alien 
is  confined  (in  point  of  time)  to  the  duration  of  fuch  his  refidence, 
and  ( in  point  of  locality)  to  the  dominions  of  the  Britifh  empire. 
From  which  confiderations  fir  Matthew  Hales  deduces  this  con- 
fequence,  that,  though  there  be  an  ufurper  of  the  crown,  yet  it 
is  treafon  for  any  fubjeft,  while  the  ufurper  is  in  full  pofleffion  of 
the  fovereignty,  to  praftice  any  thing  againft  his  crown  and  dig— 
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nity  :  wherefore,  although  the  true  prince  regain  the  fovereignty, 
yet  fuch  attempts  againft  the  ufurper  (unlefs  in  defence  or  aid  of 
the  rightful  king)  have  been  afterwards  punifhed  with  death; 
becaufe  of  the  breach  of  that  temporary  allegiance,  which  was 
due  to  him  as  king  de  fatto.  And  upon  this  footing,  after  Ed¬ 
ward  IV  recovered  the  crown,  which  had  been  long  detained 
from  his  houfe  by  the  line  of  Lancafter,  treafons  committed 
againft  Henry  VI  were  capitally  punifhed,  though  Henry  had 
been  declared  an  ufurper  by  parliament. 

This  oath  of  allegiance,  or  rather  the  allegiance  itfelf,  is 
held  to  be  applicable  not  only  to  the  political  capacity  of  the  king, 
or  regal  office,  but  to  his  natural  perfon,  and  blood-royal :  and 
for  the  mifapplication  of  their  allegiance,  viz.  to  the  regal  capa¬ 
city  or  crown,  exclufive  of  the  perfon  of  the  king,  were  the 
Spencers  banifhed  in  the  reign  of  Edward  II r.  And  from  hence 
arofe  that  principle  of  perfonal  attachment,  and  affectionate  loy¬ 
alty,  which  induced  our  forefathers  (and,  if  occafion  required, 
would  doubtlefs  induce  their  fons)  to  hazard  all  that  was  dear  to 
them,  life,  fortune,  and  family,  in  defence  and  fupport  of  their 
liege  lord  and  fovcreign. 

This  allegiance  then,  both  exprefs  and  implied,  is  the  duty 
of  all  the  king’s  fubjeCts,  under  the  diftinCtions  here  laid  down, 
of  local  and  temporary,  or  univerfal  and  perpetual.  Their  rights 
are  alfo  diftinguifhable  by  the  fame  criterions  of  time  and  loca¬ 
lity  ;  natural-born  fubjedts  having  a  great  variety  of  rights,  which 
they  acquire  by  being  born  within  the  king’s  ligeance,  and  can 
never  forfeit  by  any  diflance  of  place  or  time,  but  only  by  their 
own  mifbehaviour  :  the  explanation  of  which  rights  is  the  prin¬ 
cipal  fubjeCt  of  the  two  firft  books  of  thefe  commentaries.  The 
fame  is  alfo  in  fome  degree  the  cafe  of  aliens;  though  their  rights 
are  much  more  circumfcribed,  being  acquired  only  by  refidence 
here,  and  loft  whenever  they  remove.  I  fhall  however  here  en¬ 
deavour  to  chalk  out  fome  of  the  principal  lines,  whereby  they 
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are  diftinguilhed  from  natives,  defcending  to  farther  particulars 
when  they  come  in  courfe. 

A  n  alien  born  may  purchafe  lands,  or  other  eftates :  but  not 
for  his  own  ufe ;  for  the  king  is  thereupon  entitled  to  them 3.  If 
an  alien  could  acquire  a  permanent  property  in  lands,  he  muft 
owe  an  allegiance,  equally  permanent  with  that  property,  to  the 
king  of  England ;  which  would  probably  be  incontinent  with 
that,  which  he  owes  to  his  own  natural  liege  lord  :  betides  that 
thereby  the  nation  might  in  time  be  fubjedt  to  foreign  influence, 
and  feel  many  other  inconveniences.  Wherefore  by  the  civil  law 
fuch  contracts  were  alfo  made  void1:  but  the  prince  had  no  fuch 
advantage  of  forfeiture  thereby,  as  with  us  in  England.  Among 
other  reafons,  which  might  be  given  for  our  conftitution,  it  feems 
to  be  intended  by  way  of  punifhment  for  the  alien’s  prefumption, 
in  attempting  to  acquire  any  landed  property :  for  the  vendor  is 
not  affected  by  it,  he  having  retigned  his  right,  and  received  an 
equivalent  in  exchange.  Yet  an  alien  may  acquire  a  property  in 
goods,  money,  and  other  perfonal  eflate,  or  may  hire  a  houfe  for 
his  habitation  u :  for  perfonal  eflate  is  of  a  tranfitory  and  moveable 
nature;  and,  betides,  this  indulgence  to  ftrangers  is  neceflary  for 
the  advancement  of  trade.  Aliens  alfo  may  trade  as  freely  as  other 
people ;  only  they  are  fubje<S  to  certain  higher  duties  at  the  cuf- 
tom-houfe :  and  there  are  alfo  fome  obfolete  ftatutes  of  Henry  VIII, 
prohibiting  alien  artificers  to  work  for  themfelves  in  this  king¬ 
dom  ;  but  it  is  generally  held  they  were  virtually  repealed  by 
ftatute  5Eliz.  c.7.  Alfo  an  alien  may  bring  an  action  concerning 
perfonal  property,  and  may  make  a  will,  and  difpofe  of  his  per- 
fonal  eflate  w :  not  as  it  is  in  France,  where  the  king  at  the 
death  of  an  alien  is  entitled  to  all  he  is  worth,  by  the  droit  d’au- 
baine  or  jus  albinatus  x,  unlefs  he  has  a  peculiar  exemption.  When 
I  mention  thefe  rights  of  an  alien,  I  muft  be  underflood  of  alien- 
friends  only,  or  fuch  whofe  countries  are  in  peace  with  ours ;  for 
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alien-enemies  have  no  rights,  no  privileges,  unlefs  by  the  king’9 
fpecial  favour,  during  the  time  of  war. 

When  I  fay,  that  an  alien  is  one  who  is  born  out  of  the  king’s 
dominions,  or  allegiance,  this  alfo  muft  be  underftood  with  fome 
reftridtions.  The  common  law  indeed  flood  abfolutely  fo ;  with 
only  a  very  few  exceptions  :  fo  that  a  particular  adt  of  parliament 
became  neceffary  after  the  reftoration y,  “  for  the  naturalization  of 
“  children  of  his  majefly’s  Englilh  fubjedts,  born  in  foreign  coun- 
**  tries  during  the  late  troubles.”  And  this  maxim  of  the  law  pro¬ 
ceeded  upon  a  general  principle,  that  every  man  owes  natural  al¬ 
legiance  where  he  is  born,  and  cannot  owe  two  fuch  allegiances, 
or  ferve  two  mailers,  at  once.  Yet  the  children  of  the  king’s 
embaffadors  born  abroad  were  always  held  to  be  natural  fubjedts  * : 
for  as  the  father,  though  in  a  foreign  country,  owes  not  even  a 
local  allegiance  to  the  prince  to  whom  he  is  fent fo,  with  re¬ 
gard  to  the  fon  alfo,  he  was  held  (by  a  kind  of  pojiliminium )  to 
be  born  under  the  king  of  England’s  allegiance,  reprefented  by  his 
father,  the  embaffador.  To  encourage  alfo  foreign  commerce,  it 
was  enadted  by  flatute  25  Edw.  III.  ft.  2.  that  all  children  born 
abroad,  provided  both  their  parents  were  at  the  time  of  the  birth 
in  allegiance  to  the  king,  and  the  mother  had  paffed  the  fcas  by 
her  huiband’s  confent,  might  inherit  as  if  born  in  England  :  and 
accordingly  it  hath  been  fo  adjudged  in  behalf  of  merchants  \  But 
by  feveral  more  modern  ftatutes b  thefe  reftridtions  are  ftill  farther 
taken  off :  fo  that  all  children,  born  out  of  the  king’s  ligeance, 
whofe  fathers  were  natural-born  fubjedts,  are  now  natural-born 
fubjedts  themfelves,  to  all  intents  and  purpofes,  without  any  ex¬ 
ception  ;  unlefs  their  faid  fathers  were  attainted,  or  banifhed  be¬ 
yond  fea,  for  high  treafon  ;  or  were  then  in  the  fervice  of  a  prince 
at  enmity  with  Great  Britain. 

The  children  of  aliens,  born  here  in  England,  are,  generally 
ipeaking,  natural-born  fubjedts,  and  entitled  to  all  the  privileges 

a  Cro.  Cai.601.  Mar.91  Jenk.  Cent. 3. 
b  7  Ann,  c.  5.  and  4  Geo,  XL  c.  21. 


y  Stat.  29  Car.  II.  c.  6. 
z  7  Rep.  1 8. 
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of  fuch.  In  which  the  constitution  of  France  differs  from  ours  ; 
for  there,  by  their  jus  all? hiatus,  if  a  child  be  born  of  foreign  . 
parents,  it  is  an  alien  c. 

A  denizen  is  an  alien  born,  but  who  has  obtained  ex  do - 
natione  regis  letters  patent  to  make  him  an  Englifh  fubjedl :  a  high 
and  incommunicable  branch  of  the  royal  prerogative d.  A  deni¬ 
zen  is  in  a  kind  of  middle  State  between  an  alien,  and  natural- 
born  fubjedl,  and  partakes  of  both  of  them.  He  may  take  lands 
by  purchafe  or  devife,  which  an  alien  may  not ;  but  cannot  take 
by  inheritance  e :  for  his  parent,  through  whom  he  muff  claim, 
being  an  alien  had  no  inheritable  blood,  and  therefore  could  con¬ 
vey  none  to  the  fon.  And,  upon  a  like  defedt  of  hereditary  blood, 
the  iffue  of  a  denizen,  born  before  denization,  cannot  inherit  to 
him  ;  but  his  iffue  born  after,  may  f.  A  denizen  is  not  excufed  s 
from  paying  the  alien’s  duty,  and  fome  other  mercantile  burthens. 
And  no  denizen  can  be  of  the  privy  council,  or  either  houfe  of 
parliament,  or  have  any  office  of  trull,  civil  or  military,  or  be 
capable  of  any  grant  from  the  crown  h. 

Naturalization  cannot  be  performed  but  by  adt  of 
parliament  :  for  by  this  an  alien  is  put  in  exadtly  the  fame  Slate 
as  if  he  had  been  born  in  the  king’s  ligeance ;  except  only  that 
he  is  incapable,  as  well  as  a  denizen,  of  being  a  member  of  the 
privy  council,  or  parliament,  &c\  No  bill  for  naturalization  can 
be  received  in  either  houfe  of  parliament,  without  fuch  difabling 
claufe  in  itk.  Neither  can  any  perfon  be  naturalized  or  reStored 
in  blood,  unlefs  he  hath  received  the  facrament  of  the  Lord’s  Sup¬ 
per  within  one  month  before  the  bringing  in  of  the  bill;  and 
unlels  he  alfo  takes  the  oaths  of  allegiance  and  Supremacy  in  the 
prefence  of  the  parliament '. 


c  Jenk.  Cent. 3.  cites  ireafure frantjoi s, 
d  7  Rep.  Calvin’s  cafe.  25. 
e  1  i  Rep  67. 

f  Co.  Litt.  8.  Vaugh.  285 
k  Stat.  22  Hen.  VIII.  c.  8. 
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These  are  the  principal  diftindtions  between  aliens,  denizens, 
and  natives :  diftindtions,  which  endeavours  have  been  frequently 
ufed  fince  the  commencement  of  this  century  to  lay  almoft  totally 
afide,  by  one  general  naturalization-adl  for  all  foreign  proteftants. 
An  attempt  which  was  once  carried  into  execution  by  the  ftatute 
7  Ann.  c.  5.  but  this,  after  three  years  experience  of  it,  was  re¬ 
pealed  by  the  ftatute  10  Ann.  c.5.  except  one  claufe,  which  was 
juft  now  mentioned,  for  naturalizing  the  children  of  Englifh  pa¬ 
rents  born  abroad.  However,  every  foreign  feaman  who  in  time 
of  war  l'erves  two  years  on  board  an  Englifti  fhip  is  ipfo  faff 0  na¬ 
turalized1";  and'all  foreign  proteftants,  and  Jews,  upon  their  red¬ 
ding  feven  years  in  any  of  the  American  colonies,  without  being 
abfent  above  two  months  at  a  time,  are  upon  taking  the  oaths 
naturalized  to  all  intents  and  purpofes,  as  if  they  had  been  born 
in  this  kingdom  n ;  and  therefore  are  admiflible  to  all  fuch  privi¬ 
leges,  and  no  other,  as  proteftants  or  Jews  born  in  this  kingdom- 
are  entitled  to.  What  thofe  privileges  are°,  was  the  fubjedl  of 
very  high  debates  about  the  time  of  the  famous  Jew-bill  p;  which 
enabled  all  Jews  to  prefer  bills  of  naturalization  in  parliament, 
without  receiving  the  facrament,  as  ordained  by  ftatute  7Jac.  I. 
It  is  not  my  intention  to  revive  this  controverfy  again ;  for  the 
adt  lived  only  a  few  months,  and  was  then  repealed q :  therefore 
peace  be  now  to  it’s  manes. 

m  Stat.  13  Geo.  II.  c.  3.  till  their  bani/hment  in  8  Edw.  I.  may  be 

*  Stat.  13 Geo.  II.  c. 7.  20Ge0.II,  0,24.  found  in  Molloy  de jure  maritimoy  b.3.  c.  6. 
z  Geo.  III.  c.  25.  p  Stat.  26  Geo.  II.  c.  26. 

0  A  pretty  accurate  account  of  the  Jews,  *  Stat.  27  Geo.  II.  c.  1* 
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Chapter  the  eleventh. 

Of  the  CLERGY. 


THE  people,  whether  aliens,  denizens,  or  natural-born  fub- 
jedts,  are  divilible  into  two  kinds;  the  clergy  and  laity: 
the  clergy,  comprehending  all  perfons  in  holy  orders,  and  in  ec- 
clefiaftical  offices,  will  be  the  fubjedt  of  the  following  chapter. 

This  venerable  body  of  men,  being  feparate  and  fet  apart 
from  the  reft  of  the  people,  in  order  to  attend  the  more  clofely 
to  the  fervice  of  almighty  God,  have  thereupon  large  privileges 
allowed  them  by  our  municipal  laws,:  and  had  formerly  much 
greater,  which  were  abridged  at  the  time  of  the  reformation  on 
account  of  the  ill  ufe  which  the  popiffi  clergy  had  endeavoured 
to  make  of  them.  For,  the  laws  having  exempted  them  from 
almoft  every  perfonal  duty,  they  attempted  a  total  exemption  from 
every  fecular  tie.  But  it  is  obferved  by  fir  Edward  Coke3,  that,  as 
the  overflowing  of  waters  doth  many  times  make  the  river  to  lofe 
it’s  proper  chanel,  fo  in  times  paft  ecclefiaftical  perfons,  feeking  to 
extend  their  liberties  beyond  their  true  bounds,  either  loft  or  enjoy¬ 
ed  not  thofe  which  of  right  belonged  to  them.  The  perfonal  ex¬ 
emptions  do  indeed  for  the  moil  part  continue.  A  clergyman  can¬ 
not  be  compelled  to  ferve  on  a  jury,  nor  to  appear  at  a  court-leet 
or  view  of  frank  pledge ;  which  almoft  every  other  perfon  is  obliged 
to  dob:  but,  if  a  layman  is  fummoned  on  a  jury,  and  before  the 
•  z  Inft.  4.  b  F.  N.  B.  160,  2  Inft.  4. 
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trial  takes  orders,  he  fhall  notwithftanding  appear  and  be  fworn c. 
Neither  can  he  be  chofen  to  any  temporal  office ;  as  bailiff,  reeve, 
conftable,  or  the  like :  in  regard  of  his  own  continual  attendance 
on  the  facred  function d.  During  his  attendance  on  divine  fcrvice 
he  is  privileged  from  arrefts  in  civil  fuits c.  In  cafes  alfo  of  felony, 
a  clerk  in  orders  fhall  have  the  benefit  of  his  clergy,  without 
being  branded  in  the  hand ;  and  may  likewife  have  it  more  than 
once :  in  both  which  particulars  he  is  diftinguiffied  from  a  lay¬ 
man  f.  But  as  they  have  their  privileges,  fo  alfo  they  have  their 
difabilities,  on  account  of  their  fpiritual  avocations.  Clergymen, 
we  have  feeng,  are  incapable  of  fitting  in  the  houfe  of  commons ; 
and  by  ftatute  21  Hen. VIII.  c.13.  are  not  (in  general)  allowed  to 
take  any  lands  or  tenements  to  farm,  upon  pain  of  10/.  per  month, 
and  total  avoidance  of  the  leafe;  nor  fhall  engage  in  any  manner 
of  trade,  nor  fell  any  merchandize,  under  forfeiture  of  the  treble 
value.  Which  prohibition  is  confonant  to  the  canon  law. 

In  the  frame  and  conftitution  of  ecclefiaftical  polity  there  are 
divers  ranks  and  degrees  :  which  I  fliall  confider  in  their  refpec- 
tive  order,  merely  as  they  are  taken  notice  of  by  the  fecular  laws 
of  England;  without  intermeddling  with  the  canons  and  confti- 
tutions,  by  which  the  clergy  have  bound  themfelves.  And  un¬ 
der  each  divifion  I  fliall  confider,  1.  The  method  of  their  ap¬ 
pointment;  2.  Their  rights  and  duties;  and  3.  The  manner 
wherein  their  character  or  office  may  ceafe. 

I.  An  arch-bifhop  or  biffiop  is  eledted  by  the  chapter  of  the 
cathedral  church,  by  virtue  of  a  licence  from  the  crown.  Elec¬ 
tion  was,  in  very  early  times,  the  ufual  mode  of  elevation  to  the 
epifcopal  chair  throughout  all  chriftendom ;  and  this  was  pro- 
mifeuoufly  performed  by  the  laity  as  well  as  the  clergy  h :  till  at 
length,  it  becoming  tumultuous,  the  emperors  and  other  fovereigns 

c  4  Leon.  190.  1  Edw.VJ.  c.  12. 

d  Finch.  L.  88.  2  page  175. 

e  Stat.  5oEdw.  III.  c.5.  1  Ric.  II.  c.16.  h  per  clerum  et  populum.  Palm.  25.  2  Roll. 
f  2  Inft.  637.  Stat.  4Hen.VII.  C.13.&  Rep.  102.  M.  Paris.  A.  Z>.  1095. 
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of  the  refpedlive  kingdoms  of  Europe  took  the  appointment  infome 
degree  into  their  own  hands ;  by  referving  to  themfelves  the  right 
of  confirming  thefe  elections,  and  of  granting  inveftiture  of  the 
temporalties,  which  now  began  almoft  univerfally  to  be  annexed 
to  this  fpiritual  dignity;  without  which  confirmation  and  invefti- 
ture,  the  eledted  bifhop  could  neither  be  confecrated,  nor  receive 
any  fecular  profits.  This  right  was  acknowleged  in  the  emperor 
Charlemagne,  A.D.  773,  by  pope  Hadrian  I,  and  the  council  of 
Lateran  and  univerfally  exercifed  by  other  chriftian  princes.:  but 
the  policy  of  the  court  of  Rome  at  the  fame  time  began  by  degrees 
to  exclude  the  laity  from  any  fhare  in  thefe  elections,  and  to  con¬ 
fine  them  wholly  to  the  clergy,  which  at  length  was  completely 
effedted  ;  the  mere  form  of  election  appearing  to  the  people  to  be 
a  thing  of  little  confequence,  while  the  crown  was  in  pofleftion  of 
an  abfolute  negative,  which  was  almoft  equivalent  to  a  diredt  right 
of  nomination.  Hence  the  right  of  appointing  to  bifhopricks 
is  faid  to  have  been  in  the  crown  of  England  k  (as  well  as  other 
kingdoms  in  Europe)  even  in  the  Saxon  times,  becaufe  the  rights 
of  confirmation  and  inveftiture  were  in  eftedt  (though  not  in 
form)  a  right  of  complete  donation1.  But  when,  by  length  of 
time,  the  cuftom  of  making  elections  by  the  clergy  only  was  fully 
eftablifhed,  the  popes  began  to  except  to  the  ufual  method  of 
granting  thefe  inveftitures,  which  was  per  annulum  ct  baculum,  by 
the  prince’s  delivering  to  the  prelate  a  ring,  and  a  paftoral  ftaft  or 
crofier ;  pretending,  that  this  was  an  encroachment  on  the  church’s 
authority,  and  an  attempt  by  thefe  fymbols  to  confer  a  fpiritual 
jurifdidtion  :  and  pope  Gregory  VII,  towards  the  clofe  of  the 
eleventh  century,  publifhed  a  bulle  of  excommunication  againft 
all  princes  who  fhould  dare  to  confer  inveftitures,  and  all  prelates, 
who  fhould  venture  to  receive  them"1.  This  was  a  bold  ftep  to¬ 
wards  effedting  the  plan  then  adopted  by  the  Roman  fee,  of  ren- 

1  Decret.  I .  dife.  63.  c,  22.  “  batutr.y  per  annulum  et  baculum  regis  curia  pro 

k  Palm.  28.  “feta  ccmplacentia  confer  chat Penes  clericos 

1  ' 6  Nulla  cleSiio  praelatonon  (feint  <verba  et  monacbos  fuit  eleSHoy  fed  eledhm  a  regepof 
**  Ingulphi)  erat  ?nere  libera  et  canonic  a ;  fed  tulabant .  Selden.  Jan.  AngL  /.I.  §.39. 

“  omnes  dignitates  tam  epifeoporim,  qv.am  ab-  m  Decret.  z.  cauf.  16.  qu.  7.  c.  12  Sc  13. 
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dering  the  clergy  intirely  independent  of  the  civil  authority:  and 
long  and  eager  were  the  contefts  occafioned  by  this  difpute.  But 
at  length  when  the  emperor  Henry  V  agreed  to  remove  all  fufpi- 
cion  of  encroachment  on  the  fpiritual  character,  by  conferring  in- 
veftitures  for  the  future  per  fceptrum  and  not  per  annulum  et  bacu- 
lum ;  and  when  the  kings  of  England  and  France  confented  alfo 
to  alter  the  form  in  their  kingdoms,  and  receive  only  homage 
from  the  bilhops  for  their  temporalties,  inftead  of  invefting  them 
by  the  ring  and  crofier;  the  court  of  Rome  found  it  prudent  to 
fulpend  for  a  while  it’s  other  pretenfions  n. 

This  conceftion  was  obtained  from  king  Henry  the  firft  in 
England,  by  means  of  that  obftinate  and  arrogant  prelate,  arch- 
bifhop  Anfelm  0  :  but  king  John  ( about  a  century  afterwards ) 
in  order  to  obtain  the  protection  of  the  pope  againft  his  difcon- 
tented  barons,  was  prevailed  upon  to  give  up  by  a  charter,  to  all 
the  monalteries  and  cathedrals  in  the  kingdom,  the  free  right 
of  electing  their  prelates,  whether  abbots  or  bifiiops  :  referving 
only  to  the  crown  the  cuftody  of  the  temporalties  during  the 
vacancy ;  the  form  of  granting  a  licence  to  eleCt,  (which  is  the 
original  of  our  conge  d'  ejlire)  on  refufal  whereof  the  electors 
might  proceed  without  it ;  and  the  right  of  approbation  after¬ 
wards,  which  was  not  to  be  denied  without  a  reafonable  and 
lawful  caufep.  This  grant  was  exprelhy  recognized  and  confirmed 
in  king  John’s  magna  carta q,  and  was  again  eftablifhed  by  ftatute 
25Edw.  III.  ft.  6.  §.3. 

But  by  ftatute  25  Hen. VIII.  c.  20.  the  antient  right  of  no¬ 
mination  was,  in  effeCt,  reftored  to  the  crown  :  it  being  enaCted 
that,  at  every  future  avoidance  of  a  bifhoprick,  the  king  may 
fend  the  dean  and  chapter  his  ufual  licence  to  proceed  to  election  ; 
which  is  always  to  be  accompanied  with  a  letter  mifiive  from  the 
king,  containing  the  name  of  the  perfon  whom  he  would  have 
them  eleCt :  and,  if  the  dean  and  chapter  delay  their  election  above 

n  Mod.  Un.  Hid.  xxv.  363,  xxix.  1 15. 

0  M.  Paris.  A.  D.  no 7. 
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twelve  days,  the  nomination  fliall  devolve  to  the  king,  who  may 
by  letters  patent  appoint  fuch  perfon  as  he  pleafes.  This  election 
or  nomination,  if  it  be  of  a  birtiop,  muft  be  fignified  by  the  king’s 
letters  patent  to  the  arch-bifhop  of  the  province ;  if  it  be  of  an 
arch-biihop,  to  the  other  arch-bifliop  and  two  bifliops,  or  to  four 
bifliops;  requiring  them  to  confirm,  invert:,  and  confecrate  the 
perfon  fo  eledted;  which  they  are  bound  to  perform  immediately, 
without  any  application  to  the  fee  of  Rome.  After  which  the 
birtiop  eledt  fhall  fue  to  the  king  for  his  temporalties,  fhall  make 
oath  to  the  king  and  none  other,  and  fhall  take  reftitution  of  his 
fecular  pofleffions  out  of  the  king’s  hands  only.  And  if  fuch  dean 
and  chapter  do  not  eledt  in  the  manner  by  this  adt  appointed,  or 
if  fuch  arch-bifliop  or  bifhop  do  refufe  to  confirm,  invert:,  and 
confecrate  fuch  birtiop  eledt,  they  fliall  incur  all  the  penalties  of 
a  praemunire. 

A  n  arch-bifhop  is  the  chief  of  the  clergy  in  a  whole  province  ; 
and  has  the  infpedtion  of  the  bifliops  of  that  province,  as  well  as 
of  the  inferior  clergy,  and  may  deprive  them  on  notorious  caufer. 
The  arch-bifhop  has  alfo  his  own  diocefe,  wherein  he  exercifes 
epifcopal  jurifdidtion ;  as  in  his  province  he  exercifes  archiepif- 
copal.  As  arch-bifliop,  he,  upon  receipt  of  the  king’s  writ,  calls 
the  bifliops  and  clergy  of  his  province  to  meet  in  convocation 
but  without  the  king’s  writ  he  cannot  aflemble  thems.  To  him 
all  appeals  are  made  from  inferior  jurifdidtions  within  his  pro¬ 
vince  ;  and,  as  an  appeal  lies  from  the  bifliops  in  perfon  to  him 
in  perfon,  fo  it  alfo  lies  from  the  confiftory  courts  of  each  diocefe 
to  his  archiepifcopal  court.  During  the  vacancy  of  any  fee  in  his 
province,  he  is  guardian  of  the  fpiritualties  thereof,  as  the  king 
is  of  the  temporalties ;  and  he  executes  all  ecclefiaftical  jurifdic- 
tion  therein.  If  an  archiepifcopal  fee  be  vacant,  the  dean  and 
chapter  are  the  fpiritual  guardians,  ever  fince  the  office  of  prior 
of  Canterbury  was  aboliflied  at  the  reformation (.  The  arch-bifhop 
is  entitled  to  prefent  by  lapfe  to  all  the  ecclefiaftical  livings  in  the 

'  lord  Raym.  541.  1  2  Roll.  Abr.  223. 

5  4  Inft.  322,323. 
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difpofal  of  his  diocefan  bifhops,  if  not  filled  within  fix  months. 
And  the  arch-bifhop  has  a  cuftomary  prerogative,  when  a  bifliop 
is  confecrated  by  him,  to  name  a  clerk  or  chaplain  of  his  own  to 
be  provided  for  by  fuch  fufrragan  bifhop;  in  lieu  of  which  it  is 
now  ufual  for  the  bilhop  to  make  over  by  deed  to  the  arch-bifhop, 
his  executors  and  affigns,  the  next  prclentation  of  fuch  dignity  or 
benefice  in  the  bifhop’s  difpofal  within  that  fee,  as  the  arch-bifhop 
himfelf  ihall  choofej  which  is  therefore  called  his  option which 
options  are  only  binding  on  the  bifhop  himfelf  who  grants  them,, 
and  not  his  fucceflors.  The  prerogative  itl'elf  feems  to  be  derived 
from  the  legatine  power  formerly  annexed  by  the  popes  to  the 
metropolitan  of  Canterbury  w.  And  we  may  add,  that  the  papal 
claim  itfelf  (like  moft  others  of  that  encroaching  fee)  was  proba¬ 
bly  fet  up  in  imitation  of  the  imperial  prerogative  called  primae 
or  primariae  preces-,  whereby  the  emperor  exercifes,  and  hath  im- 
memorially  exercifed  *,  a  right  of  naming  to  the  firft  prebend  that 
becomes  vacant  after  his  accefiion  in  every  church  of  the  empirey. 
A  right,  that  was  alfo  exercifed  by  the  crown  of  England  in  the 
reign  of  Edward  I z ;  and  which  probably  gave  rife  to  the  royal 
corodies,  which  were  mentioned  in  a  former  chapter  *.  It  is  alfo 
the  privilege,  by  cuftom,  of  the  arch-bifhop  of  Canterbury,  to 
crown  the  kings  and  queens  of  this  kingdom.  And  he  hath  alfo 
by  the  ftatute  25  Hen.  VIII.  c.21.  the  power  of  granting  difpen- 
fations  in  any  cafe,  not  contrary  to  the  holy  feriptures  and  the  law 
of  God,  where  the  pope  ufed  formerly  to  grant  them  :  which  is 
the  foundation  of  his  granting  fpecial  licences,  to  marry  at  any 
place  or  time,  to  hold  two  livings,  and  the  like :  and  on  this 
alfo  is  founded  the  right  he  exercifes  of  conferring  degrees,  in 
prejudice  of  the  two  univerfities b. 

u  Cowel’s  interpret,  tit.  option.  de  caetero.folvat ;  et  de  proximo,  ecclefa  <va~-~ 

*  Sherlock  of  options.  1.  catura  de  collations  praedtdli  epifcopiy  quam 

x  Gold  aft.  ccnjht.  imper.  tom .3.  pag.  406.  ipfe  Robertas  accept  aver  it  y  refpiciat .  Brev, 
y  Dufrefne.  V.  806.  Mod.  Un..  Hift.  nEdw.  I.  3  Pryn.  1264. 
xxix.  5.  a  ch.  8.  pa g.  283. 
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The  power  and  authority  of  a  bifhop,  befides  the  adminidra- 
tion  of  certain  holy  ordinances  peculiar  to  that  facred  order,  con- 
fid  principally  in  infpedting  the  manners  of  the  people  and  clergy, 
and  punifhing  them,  in  order  to  reformatioq,  by  ecclefiadical  cen- 
fures.  To  this  purpofe  he  has  feveral  courts  under  him,  and  may 
vifit  at  pleafure  every  part  of  his  diocefe.  His  chancellor  is  ap¬ 
pointed  to  hold  his  courts  for  him,  and  to  affid  him  in  matters  of 
ecclefiadical  law ;  who,  as  well  as  all  other  ecclefiadical  officers, 
if  lay  or  married,  mud  be  a  doftor  of  the  civil  law,  fo  created  in 
fome  univerfity  c.  It  is  alfo  the  bufinefs  of  a  biffiop  to  inditute, 
and  to  diredt  induction,  to  all  ecclefiadical  livings  in  his  diocefe. 

Archbishopric ks  and  bilhopricks  may  become  void  by 
death,  deprivation  for  any  very  grofs  and  notorious  crime,  and 
alfo  by  refignation.  All  refignations  mud  be  made  to  fome  fupe- 
riord.  Therefore  a  bilhop  mud  refign  to  his  metropolitan  ;  but 
the  arch-bidiop  can  refign  to  none  but  the  king  himfelf. 

II.  A  dean  and  chapter  are  the  council  of  the  bifhop,  to 
affid  him  with  their  advice  in  affairs  of  religion,  and  alfo  in  the 
temporal  concerns  of  his  fee  e.  When  the  red  of  the  clergy  were 
fettled  in  the  feveral  pariflies  of  each  diocefe  (as  hath  formerly  f 
been  mentioned)  thefe  were  referved  for  the  celebration  of  divine 
fervice  in  the  biihop’s  own  cathedral ;  and  the  chief  of  them, 
who  prelided  over  the  red,  obtained  the  name  of  decanus  or  dean, 
being  probably  at  drd  appointed  to  fuperintend  ten  canons  or 
prebendaries. 

All  antient  deans  are  elected  by  the  chapter,  by  conge  d’ejlire 
from  the  king,  and  letters  miffive  of  recommendation  j  in  the 
fame  manner  as  bilhops :  but  in  thofe  chapters,  that  were  found¬ 
ed  by  Henry  VIII  out  of  the  fpoils  of  the  diffolved  monaderies, 
the  deanery  is  donative,  and  the  indallation  merely  by  the  king’s 

c  5  Rep.  75.  Co.  Litt.  103.  300. 
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letters  patent s.  The  chapter,  confifling  of  canons  or  prebenda¬ 
ries,  are  fometimes  appointed  by  the  king,  fometimes  by  the 
bifliop,  and  fometimes  elected  by  each  other. 

1 

The  dean  and  chapter  are,  as  was  before  obferved,  the  no¬ 
minal  electors  of  a  bilhop.  The  biflaop  is  their  ordinary  and  im¬ 
mediate  luperi or  and  has,  generally  fpeaking,  the  power  of  vifit- 
ing  them,  and  correcting  their  exceifes  and  enormities.  They 
had  alfo  a  check  on  the  bilhop  at  common  law  :  for  till  the  flatute 
32  Hen. VIII.  c.  28.  his  grant  or  leafe  would  not  have  bound  his 
fucceffors,  unlefs  confirmed  by  the  dean  and  chapter  h. 

Deaneries  and  prebends  may  become  void,  like  a  bifliop- 
rick,  by  death,  by  deprivation,  or  by  resignation  to  either  the 
king  or  the  bifliop  K  Alfo  I  may  here  mention,  once  for  all,  that 
if  a  dean,  prebendary,  or  other  fpiritual  perfon  be  made  a  bifliop, 
all  the  preferments  of  which  he  was  before  pofl'efl'ed  are  void ;  and 
the  king  may  prefent  to  them  in  right  of  his  prerogative  royal.  But 
they  are  not  void  by  the  election,  but  only  by  the  confecration  *. 

III.  An  arch-deacon  hath  an  ecclefiafiical  jurifdiCtion,  imme¬ 
diately  Subordinate  to  the  bifliop,  throughout  the  whole  of  his 
diocefe,  or  in  fome  particular  part  of  it.  He  is  ufually  appointed 
by  the  bifliop  himfelf;  and  hath  a  kind  of  epifcopal  authority, 
originally  derived  from  the  bifliop,  but  now  independent  and  dif- 
tinCt  from  his  k.  He  therefore  vifits  the  clergy ;  and  has  his  fe- 
parate  court  for  puniShment  of  offenders  by  fpiritual  cenfures,  and. 
for  hearing  all  other  caufes  of  ecclefiaStical  cognizance. 

IV.  The  rural  deans  are  very  antient  officers  of  the  church  V 
but  almofl  grown  out  of  ufe ;  though  their  deaneries  flill  fubfifl 
as  an  ecclefiafiical  divifion  of  the  diocefe,  or  archdeaconry.  They, 
feem  to  have  been  deputies  of  the  bifliop,  planted  all  round  his 

1  2R0II.  Abr.  352.  Salk.  137. 
k  1  Burn.  eccl.  law.  68,  69. 
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diocefe,  the  better  to  infpedl  the  conduct  of  the  parochial  clergy, 
and  therefore  armed  with  an  inferior  degree  of  judicial  and  co¬ 
ercive  authority  m. 

V.  The  next,  and  indeed  the  mod  numerous,  order  of  men 
in  the  fyftem  of  ecclefiaftical  polity,  are  the  parfons  and  vicars  of 
churches  :  in  treating  of  whom  I  fliall  firft  mark  out  the  diftinc- 
tion  between  them  •,  fhall  next  obferve  the  method  by  which  one 
may  become  a  parfon  or  vicar ;  fhall  then  briefly  touch  upon  their 
rights  and  duties ;  and  fhall,  laftly,  fhew  how  one  may  ceafe  to 
be  either. 

A  parson,  perform  ecclefiae ,  is  one  that  hath  full  pofleflion 
of  all  the  rights  of  a  parochial  church.  He  is  called  parfon,  per- 
fona,  becaufe  by  his  perfon  the  church,  which  is  an  invifible  body, 
is  reprefented ;  and  he  is  in  himfelf  a  body  corporate,  in  order 
to  protedt  and  defend  the  rights  of  the  church  (which  he  perfo¬ 
rates)  by  a  perpetual  fucceflion n.  He  is  fometimes  called  the 
redtor,  or  governor,  of  the  church  :  but  the  appellation  of  par¬ 
fon,  ( however  it  may  be  depreciated  by  familiar,  clownifh,  and 
indiferiminate  ufe)  is  the  moft  legal,  moft  beneficial,  and  moft 
honourable  title  that  a  parifh  prieft  can  enjoy ;  becaufe  fuch  a 
one,  (fir  Edward  Coke  obferves)  and  he  only,  is  faid  vicem  fen 
perfonam  ecclefiae  gerere.  A  parfon  has,  during  his  life,  the  free¬ 
hold  in  himfelf  of  the  parfonage  houfe,  the  glebe,  the  tithes,  and 
other  dues.  But  thefe  are  fometimes  appropriated ;  that  is  to  fay, 
the  benefice  is  perpetually  annexed  to  fome  fpiritual  corporation, 
either  foie  or  aggregate,  being  the  patron  of  the  living  •,  whom 
the  law  efleems  equally  capable  of  providing  for  the  fervice  of  the 
church,  as  any  fingle  private  clergyman.  This  contrivance  feems 
to  have  fprung  from  the  policy  of  the  monadic  orders,  who  have 
never  been  deficient  in  fubtile  inventions  for  the  increafe  of  their 
own  power  and  emoluments.  At  the  firft  eftablifhment  of  parochial 
clergy,  the  tithes  of  the  parifh  were  diftributed  in  a  fourfold  di- 
vilion  •,  one  for  the  ufe  of  the  bifhop,  another  for  maintaining 
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the  fabric  of  the  church,  a  third  for  the  poor,  and  the  fourth 
to  provide  for  the  incumbent.  When  the  fees  of  the  bifhops  be¬ 
came  otherwife  amply  endowed,  they  were  prohibited  from  de¬ 
manding  their  ufual  fhare  of  thefe  tithes,  and  the  divifion  was 
into  three  parts  only.  And  hence  it  was  inferred  by  the  monaf- 
teries,  that  a  fmall  part  was  fufficient  for  the  officiating  prieft, 
and  that  the  remainder  might  well  be  applied  to  the  ufe  of  their 
own  fraternities,  (the  endowment  of  which  was  conftrued  to  be 
a  work  of  the  moil  exalted  piety)  fubjedl  to  the  burthen  of  re¬ 
pairing  the  church  and  providing  for  it’s  conftant  fupply.  And 
therefore  they  begged  and  bought,  for  malfes  and  obits,  and  fome- 
times  even  for  money,  all  the  advowfons  within  their  reach,  and 
then  appropriated  the  benefices  to  the  ufe  of  their  own  corporation. 
But,  in  order  to  complete  fuch  appropriation  effectually,  the  king’s 
licence,  and  confent  of  the  bilhop,  muft  firft  be  obtained ;  be- 
caufe  both  the  king  and  the  bifliop  may  fometime  or  other  have 
an  intereft,  by  lapfe,  in  the  prefentation  to  the  benefice ;  which 
can  never  happen  if  it  be  appropriated  to  the  ufe  of  a  corporation, 
which  never  dies :  and  all'o  becaufe  the  law  repofes  a  confidence 
in  them,  that  they  will  not  confent  to  any  thing  that  fhall  be  to 
the  prejudice  of  the  church.  The  confent  of  the  patron  alfo  is 
neceflarily  implied,  becaufe  (as  was  before  obferved)  the  appro¬ 
priation  can  be  originally  made  to  none,  but  to  fuch  fpiritual  cor¬ 
poration,  as  is  alfo  the  patron  of  the  church  ;  the  whole  being 
indeed  nothing  elfe,  but  an  allowance  for  the  patrons  to  retain 
the  tithes  and  glebe  in  their  own  hands,  without  prefenting  any 
clerk,  they  themfelves  undertaking  to  provide  for  the  fervice  of 
the  church  °.  When  the  appropriation  is  thus  made,  the  appro- 
priators  and  their  fuccefl’ors  are  perpetual  parfons  of  the  church ; 
and  mull:  fue  and  be  fued,  in  all  matters  concerning  the  rights  of 
the  church,  by  the  name  of  parfons  p. 

This  appropriation  may  be  fevered,  and  the  church  become 
difappropriate,  two  ways  :  as,  firft,  if  the  patron  or  appropriator 
prefents  a  clerk,  who  is  inftituted  and  indudted  to  the  parfonage : 
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for  the  incumbent  fo  inftituted  and  indudted  is  to  all  intents  and 
purpofes  complete  parfon  ;  and  the  appropriation,  being  once  fe¬ 
vered,  can  never  be  re-united  again,  unlefs  by  repetition  of  the 
lame  folemnities q.  And  when  the  clerk  fo  prefented  is  diltind 
from  the  vicar,  the  redory  thus  veiled  in  him  becomes  what  is 
called  a  Jine-cure  becaufe  he  hath  no  cure  of  fouls,  having  a 
vicar  under  him  to  whom  that  cure  is  committed'.  Alfo,  if  the 
corporation  which  has  the  appropriation  is  dilTolved,  the  parfon- 
age  becomes  dilappropriate  at  common  law ;  becaufe  tire  perpe¬ 
tuity  of  perfon  is  gone,  which  is  necelTary  to  fupport  the  appro¬ 
priation. 

In  this  manner,  and  fubjed  to  thefe  conditions,  may  appro¬ 
priations  be  made  at  this  day  :  and  thus  were  moll,  if  not  all,  of 
the  appropriations  at  prelent  exilling  originally  made ;  being  an¬ 
nexed  to  bilhopricks,  prebends,  religious  houfes,  nay,  even  to 
nunneries,  and  certain  military  orders,  all  of  which  were  fpiri- 
tual  corporations.  At  the  dilTolution  of  monafteries  by  fhatutes 
27  Hen. VIII.  c.  28.  and  31  Hen. VIII.  c.13.  the  appropriations 
of  the  feveral  parfonages,  which  belonged  to  thofe  relpedive  re¬ 
ligious  houfes,  (amounting  to  more  than  one  third  of  all  the  pa- 
rilhes  in  England  s)  would  have  been  by  the  rules  of  the  common 
law  difappropriated ;  had  not  a  claufe  in  thofe  llatutes.  intervened, 
to  give  them  to  the  king  in  as  ample  a  manner  as  the  abbots,  &c, 
formerly  held  the  fame,  at  the  time  of  their  dilTolution.  This, 
though  perhaps  lcarcely  defenfible,  was  not  without  example ; 
for  the  fame  was  done  in  former  reigns,  when  the  alien  priories, 
(that  is,  fuch  as  were  filled  by  foreigners  only)  were  dilTolved 
and  given  to  the  crown  *.  And  from  thefe  two  roots  have  fprung 
all  the  lay  appropriations  or  fecular  parfonages,  which  we  now 
fee  in  the  kingdom  ■,  they  having  been  afterwards  granted  out 
from  time  to  time  by  the  crown  u. 

Co.  Litt.  46.  1  2  Infh  584. 
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These  appropriating  corporations,  or  religious  houfes,  were 
wont  to  depute  one  of  their  own  body  to  perform  divine  fervice, 
and  adminifter  the  facraments,  in  thofe  parilhes  of  which  the  fo- 
ciety  was  thus  the  parfon.  This  officiating  minifter  was  in  reality 
no  more  than  a  curate,  deputy,  or  vicegerent  of  the  appropriator, 
and  therefore  called  vicarius,  or  vicar.  His  ftipend  was  at  the 
difcretion  of  the  appropriator,  who  was  however  bound  of  com¬ 
mon  right  to  find  fomebody,  qui  illi  de  temporalibus,  epifcopo  de 
fpiritualibus ,  debeat  refpondere  w.  But  this  was  done  in  fo  fcanda- 
lous  a  manner,  and  the  pariffies  fuffered  fo  much  by  the  negledt 
of  the  appropriators,  that  the  legiflature  was  forced  to  interpofe : 
and  accordingly  it  is  enadted  by  ftatute  15R.K:.  II.  c.  6.  that  in 
all  appropriations  of  churches,  the  diocefan  biffiop  (hall  ordain 
(in  proportion  to  the  value  of  the  church)  a  competent  fum  to 
be  diftributed  among  the  poor  parifhioners  annually;  and  that  the 
vicarage  lhall  be  fufjiciently  endowed.  It  feems  the  pariffi  were 
frequently  fufferers,  not  only  by  the  want  of  divine  fervice,  but 
alfo  by  withholding  thofe  alms,  for  which,  among  other  purpo- 
fes,  the  payment  of  tithes  was  originally  impofed ;  and  there¬ 
fore  in  this  adt  a  penfion  is  directed  to  be  diftributed  among  the 
poor  parochians,  as  well  as  a  fufficient  ftipend  to  the  vicar.  ■  But 
he,'  being  liable  to  be  removed  at  the  pleafure  of  the  appropria¬ 
tor,  was  not  likely  to  infill  too  rigidly  on  the  legal  fufficiency  of 
the  ftipend  :  and  therefore  by  ftatute  4  Hen.  IV.  c.  12.  it  is  or¬ 
dained,  that  the  vicar  fhall  be  a  fecular  perfon,  not  a  member  of 
any  religious  houfe;  that  he  lhall  be  vicar  perpetual,  not  remove¬ 
able  at  the  caprice  of  the  monaftery ;  and  that  he  lhall  be  ca¬ 
nonically  inftituted  and  indudted,  and  be  fufficiently  endowed,  at 
the  difcretion  of  the  ordinary,  for  thefe  three  exprefs  purpofes, 
to  do  divine  fervice,  to  inform  the  people,  and  to  keep  hofpita- 
lity.  The  endowments  in  confequence  of  thefe  ftatutes  have 
ufually  been  by  a  portion  of  the  glebe,  or  land,  belonging  to  the 
parfonage,  and  a  particular  fhare  of  the  tithes,  which  the  appro¬ 
priators  found  it  mod  troublefome  to  colledt,  and  which  are 
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therefore  generally  called  privy,  fmall,  or  vicarial,  tithes ;  the 
greater,  or  predial,  tithes  being  Rill  referved  to  their  own  ufe. 
But  one  and  the  fame  rule  was  not  obferved  in  the  endowment  of 
all  vicarages.  Hence  fome  are  more  liberally,  and  fome  more 
fcantily,  endowed  ;  and  hence  many  things,  as  wood  in  par¬ 
ticular,  is  in  fome  countries  a  redtorial,  and  in  fome  a  vicarial 
tithe. 

The  didin&ion  therefore  of  a  parfon  and  vicar  is  this  ;  that 
the  parfon  has  for  the  mod  part  the  whole  right  to  all  the  eccle- 
fiadical  dues  in  his  parifli ;  but  a  vicar  has  generally  an  appro- 
priator  over  him,  entitled  to  the  bell;  part  of  the  profits,  to  whom 
he  is  in  eftedf  perpetual  curate,  with  a  (landing  falary.  Though 
in  fome  places  the  vicarage  has  been  confiderably  augmented  by 
a  large  (hare  of  the  great  tithes;  which  augmentations  were 
greatly  aflided  by  the  datute  29  Car.  II.  c.  8.  enadted  in  favour 
of  poor  vicars  and  curates,  which  rendered  fuch  temporary  aug¬ 
mentations  (when  made  by  the  appropriators)  perpetuaL 

The  method  of  becoming  a  parfon  or  vicar  is  much  the  fame. 
To  both  there  are  four  requifites  neceflary  :  holy  orders  ;  prefen- 
tation  ;  inditution  ;  and  indudlion.  The  method  of  conferring 
the  holy  orders  of  deacon  and  pried,  according  to  the  liturgy  and 
canons x,  is  foreign  to  the  purpofe  of  thefe  commentaries ;  any 
farther  than  as  they  are  neceflary  requifites  to  make  a  complete 
parfon  or  vicar.  By  common  law  a  deacon,  of  any  age,  might 
be  indituted  and  indudted  to  a  parfonage  or  vicarage  ;  but  it  was 
ordained  by  datute  i^Eliz.  c.  12.  that  no  perfon  under  twenty 
three  years  of  age,  and  in  deacon’s  orders,  fliould  be  prefented  to 
any  benefice  with  cure ;  and  if  he  were  not  ordained  pried  within 
one  year  after  his  induction,  he  fliould  be  ipfo  faflo  deprived  : 
and  now,  by  datute  13  &  14  Car.  II.  c.  4.  no  perfon  is  capable 
to  be  admitted  to  any  benefice,  unlefs  he  hath  been  fird  ordained 
a  pried;  and  then  he  is,  in  the  language  of  the  law,  a  clerk  in 
orders.  But  if  he  obtains  orders,  or  a  licence  to  preach,  by 

1  See  2  Burn.  eccl.  law,  103. 
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money  or  corrupt  practices  (which  Teems  to  be  the  true,  though 
not  the  common  notion  of  fimony)  the  perfon  giving  fuch  orders 
forfeits y  40/.  and  the  perfon  receiving  10/.  and  is  incapable  of 
any  ecclefiaflical  preferment  for  feven  years  afterwards. 

Any  clerk  may  be  prefented*  to  a  parfonagc  or  vicarage j  that 
is,  the  patron,  to  whom  the  advowfon  of  the  church  belongs, 
may  offer  his  clerk  to  the  bifhop. of  the  diocefe  to  be  inftituted. 
Of  advowfons,  or  the  right  of  prefentation,  being  a  fpecies  of 
private  property,  we  fhall  find  a  more  convenient  place  to  treat 
in  the  fecond  part  of  thefe  commentaries.  But  when  a  clerk  is 
prefented,  the  bifhop  may  refufe  him  upon  many  accounts.  As, 
1 .  If  the  patron  is  excommunicated,  and  remains  in  contempt 
forty  days3.  Or,  2.  If  the  clerk  be  unfit b:  which  unfitnefs  is  of 
feveral  kinds.  Firft,  with  regard  to  his  perfon  ;  as  if  he  be  a 
baftard,  an  outlaw,  an  excommunicate,  an  alien,  under  age,  or 
the  like  c.  Next,  with  regard  to  his  faith  or  morals ;  as  for  any 
particular  herefy,  or  vice  that  is  malum  in  fe  :  but  if  the  bifhop 
alleges  only  in  generals,  as  that  he  is  fchifmaticus  inveteratus,  or 
objects  a  fault  that  is  malum  prohibitum  merely,  as  haunting  ta- 
verns,  playing  at  unlawful  games,  or  the  like;  it  is  not  good 
caufe  of  refufal d.  Or,  laftly,  the  clerk  may  be  unfit  to  difcharge 
the  paftoral  office  for  want  of  learning.  In  any  of  which  cafes 
the  bifhop  may  refufe  the  clerk.  In  cafe  the  refufal  is  for  herefy, 
fchifm,  inability  of  learning,  or  other  matter  of  eccleliaftical 
cognizance,  there  the  bifhop  muft  give  notice  to  the  patron  of 
fuch  his  caufe  of  refufal,  who,  being  ufually  a  layman,  is  not 
fuppofed  to  have  knowlege  of  it ;  elfe  he  cannot  prefent  by  lapfe 
but  if  the  caufe  be  temporal,  there  he  is  not  bound  to  give 
notice e. 

y  Stat.  31  Eliz.  c.  6.  b  Glanv.  /.  13,  c,  20. 

2  A  layman  may  alfo  be  prefented;  but  c  2  Roll.  Abr.  356.  2  Inft.  632.  Stat, 
Be  muft  take  prieft’s  orders  before  his  ad-  3Ric.II.  c.  3.  7  Ric.  II.  c,  12, 
million.  1  Burn.  103.  d  5  Rep.  58. 

a  2  Roll.  Abr.  355,  c  211111.632. 
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I  f  an  adtion  at  law  be  brought  by  the  patron  againft  the 
bifliop,  for  refufing  his  clerk,  the  bifliop  mud:  aftign  the  caufe. 
If  the  caufe  be  of  a  temporal  nature  and  the  fadt  admitted,  (as, 
for  inftance,  outlawry)  the  judges  of  the  king’s  courts  muft  de¬ 
termine  it’s  validity,  or,  whether  it  be  fufficient  caufe  of  refufal : 
but  if  the  fadt  be  denied,  it  muft  be  determined  by  a  jury.  If  the 
caufe  be  of  a  fpiritual  nature,  (as,  herefy,  particularly  alleged) 
the  fadt  if  denied  fhall  alfo  be  determined  by  a  jury  ;  and  if  the 
fadt  be  admitted  or  found,  the  court  upon  confultation  and  advice 
of  learned  divines  fliall  decide  it’s  fufficiency f.  If  the  caufe  be 
want  of  learning,  the  bifliop  need  not  fpecify  in  what  points  the 
clerk  is  deficient,  but  only  allege  that  lie  is  deficient 6 :  for  the 
ftatute  9  Edw.  II.  ft.  i.  c.  13.  is  exprefs,  that  the  examination  of 
the  fitnefs  of  a  perfon  prefented  to  a  benefice  belongs  to  the  ec- 
clefiaftical  judge.  But  becaufe  it  would  be  nugatory  in  this  cafe 
to  demand  the  reafon  of  refufal  from  the  ordinary,  if  the  patron 
were  bound  to  abide  by  his  determination,  who  has  already  pro¬ 
nounced  his  clerk  unfit ;  therefore  if  the  bifliop  returns  the  clerk 
to  be  minus  fiifficiens  in  literatures ,  the  court  fhall  write  to  the  me¬ 
tropolitan  ;  to  reexamine  him,  and  certify  his  qualifications  3 
which  certificate  of  the  arch-bifliop  is  final  h. 

If  the  bifliop  hath  no  objedtions,  but  admits  the  patron’s  pre- 
fentation,  the  clerk  fo  admitted  is  next  to  be  inftituted  by  him 
which  is  a  kind  of  inveftiture  of  the  fpiritual  part  of  the  bene¬ 
fice  :  for  by  inftitution  the  care  of  the  fouls  of  the  parifli  is  com¬ 
mitted  to  the  charge  of  the  clerk.  When  a  vicar  is  inftituted,  he 
(befides  the  ufual  forms)  takes,  if  required  by  the  bifliop,  an  oath 
of  perpetual  refidence  j  for  the  maxim  of  law  is,  that  vicarius  non 
habet  vicarium:  and  as  the  non~refidence  of  the  appropriators  was 
the  caufe  of  the  perpetual  eftabiifhment  of  vicarages,  the  law 
judges  it  very  improper  for  them  to  defeat  the  end  of  their  con- 
ftitution,  and  by  abfence  to  create  the  very  mifehiefs  which  they 

f  2  Inft.  632.  b  2  Inft.632. 

e  3  Rep. 58.  3  Lev.  313. 
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were  appointed  to  remedy  :  efpecially  as,  if  any  profits  are  to 
arife  from  putting  in  a  curate  and  living  at  a  diftance  from  the 
parilh,  the  appropriator,  who  is  the  real  parfon,  has  undoubtedly 
the  elder  title  to  them.  When  the  ordinary  is  alfo  the  patron,, 
and  confers  the  living,  the  prefentation  and  inftitution  are  one  and 
the  fame  adl,  and  are  called  a  collation  to  a  benefice.  By  infti- 
tution  or  collation  the  church  is  full,  fo  that  there  can  be  no  frelli 
prefentation  till  another  vacancy,  at  lcafb  in  the  cafe  of  a  common 
patron;  but  the  church  is  not  full  againft  the  king,  till  indudtion : 
nay,  even  if  a  clerk  is  inftituted  upon  the  king’s  prefentation,  the 
crown  may  revoke  it'before  induction,  and  prefent  another  clerk1. 

Upon  inftitution  alfo  the  clerk  may  enter  on  the  parfonage  houfe 
and  glebe,  and  take  the  tithes  ;  but  he  cannot  grant  or  let  them,, 
or  bring  an  adtion  for  them,  till  induction. 

Induction  is  performed  by  a  mandate  from  the  biihop  to' 
the  arch-deacon,  who  ufually  ifiues  out  a  precept  to  other  clergy¬ 
men  to  perform  it  for  him.  It  is  done  by  giving  the  clerk  corpo¬ 
ral  pofietfion  of  the  church,  as  by  holding  the  ring  of  the  door,, 
tolling  a  bell,  or  the  like  ;  and  is  a  form  required  by  law,  with 
intent  to  give  all  the  parifhioners  due  notice,  and  fufficient  cer¬ 
tainty  of  their  new  minifter,  to  whom  their  tithes  are  to  be  paid. 

This  therefore  is  the  invefliture  of  the  temporal  part  of  the  bene¬ 
fice,  as  inflitution  is  of  the  fpiritual.  And  when  a  clerk  is  thus  9 

prefented,  inftituted,  and  indudted  into  a  redtory,  he  is  then,  and. 
not  before,  in  full  and  complete  pofiefiion,  and  is  called  in  law 
perfona  imperfonata,  or  parfon  imparfonee  k. 

The  rights  of  a  parfon  or  vicar,  in  his  tithes  and  ecclefiaftical 
dues,  fall  more  properly  under  the  fecond  book  of  thefe  commen¬ 
taries  :  and  as  to  his  duties,  they  are  principally  of  ecclefiaftical. 
cognizance  ;  thofe  only  excepted  which  are  laid  upon  him  by 
ftatute.  And  thofe  are  indeed  fo  numerous,  that  it  is  impradticable 
to  recite  them  here  with  any  tolerable  concifenefs  or  accuracy. . 

Some  of  them  we  may  remark,  as  they  arife  in  the  progrefs  of. 

1  Co.  Litt.  344.  k  Ibid.  300. 
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our  enquiries,  but  for  the  reft  I  muft  refer  myfelf  to  fuch  authors 
as  have  compiled  treatifes  expreftly  upon  this  fubjedl  '.  I  ftiall 
only  juft  mention  the  article  of  refidence,  upon  the  fuppofition  of 
which  the  law  doth  ftile  every  parochial  minifter  an  incumbent. 
By  ftatute  21  Hen. VIII.  c.  13.  perfons  wilfully  abfenting  them- 
felvesfrom  their  benefices,  for  one  month  together,  or  two  months 
in  the  year,  incur  a  penalty  of  5  /.  to  the  king,  and  5  /.  to  any 
perfon  that  will  fue  for  the  fame  :  except  chaplains  to  the  king, 
or  others  therein  mentioned m,  during  their  attendance  in  the 
houftiold  of  fuch  as  retain  them  :  and  alfo  except"  all  heads  of 
houfes,  magiftrates,  and  profeflors  in  the  univerfities,  and  all  ftu- 
dents  under  forty  years  of  age  refiding  there,  bona  Jide ,  for  ftudy. 
Legal  refidence  is  not  only  in  the  parith,  but  alfo  in  the  parfon- 
age  houfe  :  for  it  hath  been  refolved  °,  that  the  ftatute  intended 
refidence,  not  only  for  ferving  the  cure,  and  for  hofpitality ;  but 
alfo  for  maintaining  the  houfe,  that  the  fucceflbr  alfo  may  keep 
holpitality  there. 

We  have  feen  that  there  is  but  one  way,  whereby  one  may 
become  a  parfon  or  vicar  :  there  are  many  ways,  by  which  one 
may  ceafe  to  be  fo.  1 .  By  death.  2.  By  ceflion,  in  taking  an¬ 
other  benefice.  For  by  ftatute  21  Hen. VIII.  c.  13.  if  any  one 
having  a  benefice  of  8  /.  per  annum,  or  upwards,  in  the  king’s 
books,  (according  to  the  prefent  valuation  p,)  accepts  any  other, 
the  firft  fhall  be  adjudged  void  ;  unlefs  he  obtains  a  difpenfation; 
which  no  one  is  entitled  to  have,  but  the  chaplains  of  the  king 
and  others  therein  mentioned,  the  brethren  and  fons  of  lords  and 
knights,  and  doctors  and  bachelors  of  divinity  and  law,  admitted 
by  the  univerjities  of  this  realm.  And  a  vacancy  thus  made,  for 
want  of  a  difpenfation,  is  called  cefiion.  3.  By  confecration ;  for, 
as  was  mentioned  before,  when  a  clerk  is  promoted  to  a  bifhop- 
rick,  all  his  other  preferments  are  void  the  inftant  that  he  is  con- 

1  Thefe  are  very  numerous:  but  there  m  Stat.  25  Hen. VIII.  c.  16.  33  Hen. VIII. 
are  only  two,  which  can  be  relied  on  with  c.  28. 

any  degree  of  certainty;  bilhop  Gibfon's  n  Stat.  2SHen.VIII.  c.  13. 
codex ,  and  Dr  Burn’s  ecclefiaftical  law.  0  6  Rep.  21. 

p  Cro.  Car.  456.  fecrated. 
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fecrated.  But  there  is  a  method,  by  the  favour  of  the  crown,  of 
holding  fuch  livings  in  commendam.  Commenda ,  or  ecclejia  commen- 
data,  is  a  living  commended  by  the  crown  to  the  care  of  a  clerk, 
to  hold  till  a  proper  pallor  is  provided  for  it.  This  may  be  tem¬ 
porary,  for  one,  two,  or  three  years,  or  perpetual ;  being  a  kind 
of  difpenfation  to  avoid  the  vacancy  of  the  living,  and  is  called  a 
commenda  retinere.  There  is  alfo  a  commenda  recipere,  which  is  to 
take  a  benefice  de  novo,  in  the  bilhop’s  own  gift,  or  the  gift  of 
fome  other  patron  confenting  to  the  fame ;  and  this  is  the  fame 
to  him  as  inllitution  and  induction  are  to  another  clerk q.  4.  By 
refignation.  But  this  is  of  no  avail,  till  accepted  by  the  ordinary  ; 
into  wliofe  hands  the  refignation  mull  be  made  r.  5.  By  depriva¬ 
tion,  either  by  canonical  cenfures,  of  which  I  am  not  to  fpeak  ;  or 
in  purfuance  of  divers  penal  llatutes,  which  declare  the  benefice 
void,  for  fome  nonfeafance  or  negledl,  or  elfe  fome  malefeafance 
or  crime.  As,  forfimonys;  for  maintaining  anydodtrine  in  dero¬ 
gation  of  the  king’s  fupremacy,  or  of  the  thirty  nine  articles,  or 
of  the  book  of  common-prayer 1 ;  for  neglecting  after  inllitution 
to  read  the  articles  in  the  church,  or  make  the  declarations  againll 
popery,  or  take  the  abjuration  oathu;  for  ufing  any  other  form 
of  prayer  than  the  liturgy  of  the  church  of  England”;  or  for 
abfenting  himfelf  fixty  days  in  one  year  from  a  benefice  belong¬ 
ing  to  a  popifh  patron,  to  which  the  clerk  was  prefented  by  either 
of  the  univerfities x ;  in  all  which  and  fimilar  cafes  y  the  benefice 
is  ipfo  fadlo  void,  without  any  formal  fentence  of  deprivation. 

VI.  A  curate  is  the  lowell  degree  in  the  church  ;  being 
in  the  fame  Hate  that  a  vicar  was  formerly,  an  officiating  tem¬ 
porary  miniller,  inllead  of  the  proper  incumbent.  Though  there 
are  what  are  called  perpetual  curacies,  where  all  the  tithes  are 
appropriated,  and  no  vicarage  endowed,  (being  for  fome  particular 


9  Hob.  144.  *  Stat.  13  Eliz.  c.  12.  14  Car.  11.  c.  4. 

r  Cro.  Jac.  19S.  1  Geo.  I.  c.  6. 

3  Stat.  31  Eliz.  c.  6.  12  Ann.  c.  12.  w  Stat.  1  Eliz.  c.  2. 

t  Stat.  1  Eliz.  c.  1  &  2.  13  Eliz,  c.  12.  x  Stat.  1  W.  &  M.  c.  26. 

y  6  Rep,  29,  30. 
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reafons 2  exempted  from  the  ftatute  of  Hen.  IV)  but,  inftead  there¬ 
of,  fuch  perpetual  curate  is  appointed  by  the  appropriator.  With 
regard  to  the  other  fpecies  of  curates,  they  are  the  objedts  of  fome 
particular  ftatutes,  which  ordain,  that  fuch  as  ferve  a  church  during 
it’s  vacancy  lhall  be  paid  fuch  ftipend  as  the  ordinary  thinks  rea- 
fonable,  out  of  the  profits  of  the  vacancy;  or,  if  that  be  not 
fufficient,  by  the  fucceflbr  within  fourteen  days  after  he  takes 
polfeffion  a :  and  that,  if  any  redtor  or  vicar  nominates  a  curate 
to  the  ordinary  to  be  licenced,  the  ordinary  lhall  fettle  his  llipend 
under  his  hand  and  feal,  not  exceeding  50/.  per  annum ,  nor  lefs 
than  20/.  and  on  failure  of  payment  may  fequelter  the  profits  of 
the  benefice  b. 

Thus  much  of  the  clergy,  properly  fo  called.  There  are  alfo 
certain  inferior  ecclefiaftical  officers  of  whom  the  common  law 
takes  notice  ;  and  that,  principally,  to  affill:  the  ecclefiaftical  ju- 
rifdidlion,  where  it  is  deficient  in  powers.  On  which  officers  I 

Jl 

lhall  make  a  few  curfory  remarks. 

VII.  C  h  urc  11  wardens  are  the  guardians  or  keepers  of 
the  church,  and  rcprefentatives  of  the  body  of  the  pariffi  c.  They 
are  fometimes  appointed  by  the  minilter,  fometimes  by  the  parilh, 
fometimes  by  both  together,  as  cullom  diredts.  They  are  taken, 
in  favour  of  the  church,  to  be  for  fome  purpofes  a  kind  of  cor¬ 
poration  at  the  common  law ;  that  is,  they  are  enabled  by  that 
name  to  have  a  property  in  goods  and  chattels,  and  to  bring  ac¬ 
tions  for  them,  for  the  ufe  and  profit  of  the  parilh.  Yet  they 
may  not  wafte  the  church  goods,  but  may  be  removed  by  the 
parilh,  and  then  called  to  account  by  adtion  at  the  common  law  : 
but  there  is  no  method  of  calling  them  to  account,  but  by  firft 
removing  them ;  for  none  can  legally  do  it,  but  thoie  who  are 
put  in  their  place.  As  to  lands,  or  other  real  property,  as  the 
church,  church-yard,  &c,  they  have  no  fort  of  intereft  therein ; 

7'  I  Barn.  eccl.  law.  427.  c  In  Sweden  they  have  fimilar  ^officers, 

a  Stat.  28  Hen.  VIII.  c.  is.  whom  they  call  kiorckiowciriandes .  Stiern- 

b  Stat.  12  Ann.  ft.  2.  c.  12.  hook.  L  3.  c.  7. 
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but  if  any  damage  is  done  thereto,  the  parfon  only  or  vicar  (hall 
have  the  adtion.  Their  office  alfo  is  to  repair  the  church,  and 
make  rates  and  levies  for  that  purpofe  :  but  thefe  are  recoverable 
only  in  the  ecclefiaftical  court.  They  are  alfo  joined  with  the 
overfeers  in  the  care  and  maintenance  of  the  poor.  They  are  to 
levyd  a  (hilling  forfeiture  on  all  fuch  as  do  not  repair  to  church 
on  fundays  and  holidays,  and  are  empowered  to  keep  all  perfons 
orderly  while  there ;  to  which  end  it  has  been  held  that  a  church¬ 
warden  may  juftify  the  pulling  off  a  man’s  hat,  without  being 
guilty  of  either  an  affault  or  trefpafs  *.  There  are  alfo  a  multi¬ 
tude  of  other  petty  parochial  powers  committed  to  their  charge 
by  divers  adts  of  parliament f. 

VIII.  Pa  risk  clerks  and  fextons  are  alfo  regarded  by  the 
common  law,  as  perfons  who  have  freeholds  in  their  offices ;  and 
therefore  though  they  may  be  punilhed,  yet  they  cannot  be  de¬ 
prived,  by  ecclefiaftical  cenfures B.  The  pariffi  clerk  was  formerly 
very  frequently  in  holy  orders ;  and  fome  are  fo  to  this  day.  He 
is  generally  appointed  by  the  incumbent,  but  by  cuftom  may  be 
chofen  by  the  inhabitants ;  and  if  fuch  cuftom  appears,  the  court 
of  king’s  bench  will  grant  a  mandamus  to  the  arch-deacon  to 
fwear  him  in,  for  the  eftabMiment  of  the  cuftom  turns  it  into 
a  temporal  or  civil  right h. 

d  Stat.  l  Eliz.  c.  2.  churchy  churchwardens,  'viftiation , 

c  1  Lev.  196.  s  2  Roll.  Abr.  234, 

f  See  Lambard  of  churchwardens,  at  the  h  Cro.  Car.  589. 
end  of  his  cirenarcha ;  and  Dr  Burn,  tit. 
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Chapter  the  twelfth. 
Of  the  CIVIL  STATE. 


THE  lay  part  of  his  majefty’s  fubjedts,  or  fuch  of  the  people 

as  are  not  comprehended  under  the  denomination  of  clergy,  N 
may  be  divided  into  three  diftindt  ftates,  the  civil,  the  military, 
and  the  maritime. 

That  part  of  the  nation  which  falls  under  our  frrft  and  moft 
comprehenfive  divilion,  the  civil  ftate,  includes  all  orders  of  men 
from  the  higheft  nobleman  to  the  meaneft  peafant,  that  are  not 
included  under  either  our  former  divifion,  of  clergy,  or  under 
one  of  the  two  latter,  the  military  and  maritime  ftates :  and  it 
may  fometimes  include  individuals  of  the  other  three  orders  ; 
fince  a  nobleman,  a  knight,  a  gentleman,  or  a  peafant,  may  be¬ 
come  either  a  divine,  a  foldier,  or  a  feaman. 

The  civil  ftate  confifts  of  the  nobility  and  the  commonalty. 

Of  the  nobility,  the  peerage  of  Great  Britain,  or  lords  temporal, 
as  forming  (together  with  the  bifliops)  one  of  the  fupreme  branches 
of  the  legiflature,  I  have  before  fufficiently  fpoken  :  we  are  here 
to  confider  them  according  to  their  feveral  degrees,  or  titles  of 
honour. 


All 
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All  degrees  of  nobility  and  honour  are  derived  from  the 
king  as  their  fountain3:  and  he  may  inftitute  what  new  titles 
he  pleafes.  Hence  it  is  that  all  degrees  of  honour  are  not  of  equal 
antiquity.  Thofe  now  in  ufe  are  dukes,  marqueffes,  earls,  vif- 
counts,  and  barons b. 

1.  A  duke,  though  it  be  with  us,  as  a  mere  title  of  nobility, 
inferior  in  point  of  antiquity  to  many  others,  yet  it  is  fuperior  to 
all  of  them  in  rank •,  being  the  firft  title  of  dignity  after  the  royal 
family'.  Among  the  Saxons  the  Latin  name  of  dukes,  duces,  is 
very  frequent,  and  fignified,  as  among  the  Romans,  the  com¬ 
manders  or  leaders  of  their  armies,  whom  in  their  own  language 
they  called  peperoja d }  and  in  the  laws  of  Henry  I  (as  translated 
by  Lambard)  we  find  them  called  heretochii.  But  after  the  Nor¬ 
man  conqueft,  which  changed  the  military  polity  of  the  nation, 
the  kings  themfelves  continuing  for  many  generations  dukes  of 
Normandy,  they  would  not  honour  any  fubjedts  with  that  title, 
till  the  time  of  Edward  III ;  who,  claiming  to  be  king  of  France, 
and  thereby  lofing  the  ducal  in  the  royal  dignity,  in  the  eleventh 
year  of  his  reign  created  his  foil,  Edward  the  black  prince,  duke 
of  Cornwall :  and  many,  of  the  royal  family  efpecially,  were 
afterwards  raifed  to  the  fame  honour.  However,  in  the  reign  of 
queen  Elizabeth,  A.  D.  1572  e,  the  whole  order  became  utterly 
extindt :  but  it  was  revived  about  fifty  years  afterwards  by  her 
fucceflor,  who  was  remarkably  prodigal  of  honours,  in  the  per- 
fon  of  George  Villiers  duke  of  Buckingham. 

2.  A  marquefs,  marchio ,  is  the  next  degree  of  nobility.  His 
office  formerly  was  (for  dignity  and  duty  were  never  feparated  by 
our  ancestors)  to  guard  the  frontiers  and  limits  of  the  kingdom  j 

a  4  Inft.  363.  d  This  is  apparently  derived  from  the 

b  For  the  original  of  thefe  titles  on  the  fame  root  as  the  German  I)Cl*t30gni,  the 
continent  of  Europe,  and  their  fubfequent  antient  appellation  of  dukes  in  that  country, 
introduction  into  this ifland,  fee  Mr.  Selden’s  Seld.  tit.  hon.  2.  1.  12. 
titles  cf  honour.  e  Camden.  Britan,  tit .  or  dines.  Spelman. 

c  Camden,  Britan,  tit .  cr dines .  Glcjf.  191. 

which 


398  The  Rights  Book  I, 

which  were  called  the  marches,  from  the  teutonic  word,  mar che , 
a  limit :  as,  in  particular,  were  the  marches  of  Wales  and  Scot¬ 
land,  while  they  continued  to  be  enemies  countries.  The  per- 
fons,  who  had  command  there,  were  called  lords  marchers,  or 
marqueifes ;  whofe  authority  was  abolifhed  byftatute  2yHen.  VIII. 
c.  27 :  though  the  title  had  long  before  been  made  a  mere  enfign 
of  honour ;  Robert  Vere,  earl  of  Oxford,  being  created  marquefs 
of  Dublin,  by  Richard  II  in  the  eighth  year  of  his  reign f. 

3.  An  carl  is  a  title  of  nobility  fo  antient,  that  it’s  original 
cannot  clearly  be  traced  out.  Thus  much  feems  tolerably  certain  : 
that  among  the  Saxons  they  were  called  ealdormen ,  quaji  elder 
men,  fignifying  the  fame  as  fenior  or  fenator  among  the  Romans  * 
and  alfo  j'c  hire  men,  becaufe  they  had  each  of  them  the  civil  go¬ 
vernment  of  a  feveral  divilion  or  fhire.  On  the  irruption  of  the 
Danes,  they  changed  the  name  to  eorles,  which,  according  to 
Camden  s,  lignified  the  fame  in  their  language.  In  Latin  they 
are  called  comites  (a  title  firft  ufed  in  the  empire)  from  being  the 
king’s  attendants ;  “  a  focietate  nomen  fumpferunt ,  reges  enim  tales 
“  Jibi  ajjociant h.”  After  the  Norman  Conqueft  they  were  for  fome 
time  called  counts,  or  countees,  from  the  French ;  but  they  did 
not  long  retain  that  name  themfelves,  though  their  fhires  are  from 
thence  called  counties  to  this  day.  It  is  now  become  a  mere  title, 
they  having  nothing  to  do  with  the  government  of  the  county; 
which,  as  has  been  more  than  once  obferved,  is  now  entirely  de¬ 
volved  on  the  fherift',  the  earl’s  deputy,  or  vice-comes.  In  writs, 
and  commiffions,  and  other  formal  inftruments,  the  king,  when 
he  mentions  any  peer  of  the  degree  of  an  earl,  frequently  Riles  him 
“  trufty  and  well  beloved  coufm:”  an  appellation  as  antient  as  the 
reign  of  Henry  IV ;  who  being  either  by  his  wife,  his  mother, 
or  his  fillers,  actually  related  or  allied  to  every  earl  in  the  king¬ 
dom,  artfully  and  conftantly  acknowleged  that  connexion  in  all 
his  letters  and  other  public  adts ;  from  whence  the  ufage  has  def- 
cended  to  his  fuccelfors,  though  the  reafon  has  long  ago  failed. 

f  2  Inft.  j.  h  Bratton.  /.  1,  c.  S.  Flet.  /.  x.  c.  5. 

s  Ibid. 
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4.  T  h  e  name  of  vice-comes  or  vifcount  was  afterwards  made 
ufe  of  as  an  arbitrary  title  of  honour,  without  any  fhadow  of  of¬ 
fice  pertaining  to  it,  by  Henry  the  fixth ;  when  in  the  eighteenth 
year  of  his  reign,  he  created  John  Beaumont  a  peer,  by  the  name 
of  vifeount  Beaumont,  which  was  the  firft  inftance  of  the  kind  *. 

5.  A  barons  is  the  moft  general  and  univerfal  title  of  no¬ 
bility  >  for  originally  every  one  of  the  peers  of  fuperior  rank  had 
alfo  a  barony  annexed  to  his  other  titles  k.  But  it  hath  fometimes 
happened  that,  when  an  antient  baron  hath  been  raifed  to  a  new 
degree  of  peerage,  in  the  courfe  of  a  few  generations  the  two  titles 
have  defeended  differently ;  one  perhaps  to  the  male  defendants, 
the  other  to  the  heirs  general ;  whereby  the  earldom  or  other 
fuperior  title  hath  fubfifted  without  a  barony  :  and  there  are  alfo 
modern  inftances  where  earls  and  vifeounts  have  been  created 
without  annexing  a  barony  to  their  other  honours :  fo  that  now 
the  rule  doth  not  hold  univerfally,  that  all  peers  are  barons.  The 
original  and  antiquity  of  baronies  has  occafioned  great  enquiries 
among  our  Englifh  antiquarians.  The  moft  probable  opinion' 
feems  to  be,  that  they  were  the  fame  with  our  prefent  lords  of 
manors  ;  to  which  the  name  of  court  baron,  (which  is  the  lord’s 
court,  and  incident  to  every  manor)  gives  fome  countenance..  It 
may  be  collected  from  king  John’s  magna  carta',  that  originally 
all  lords  of  manors,  or  barons,  that  held  of  the  king  in  capite, 
had  feats  in  the  great  council  or  parliament,  till  about  the  reign 
of  that  prince  the  conflux  of  them  became  fo  large  and  trouble-* 
fome,  that  the  king  was  obliged  to  divide  them,  and  fummoni 
only  the  greater  barons  in  perfon  leaving  the  fmall  ones  to  be 
fummoned  by  the  fheriff,  and  (as  it  is  faid)  to  fit  by  reprefenta- 
tion  in  another  houfe ;  which  gave  rife  to  the  feparation  of  the 
two  houfes  of  parliament m.  By  degrees  the  title  came  to  be  con¬ 
fined  to  the  greater  barons,  or  lords  of  parliament  only  •,  and  there- 

m  Gilb.  hift.  of  exch.  c.  3.  Scld.  tit.  of 
hon„2.  5.  2.x. 


i  2  Inft.  5. 
v  2  Inft.  5,  6. 
1  cap .  14. 
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were  no  other  barons  among  the  peerage  but  fuch  as  were  fum- 
moned  by  writ,  in  refpedt  of  the  tenure  of  their  lands  or  baro¬ 
nies,  till  Richard  the  fecond  firft  made  it  a  mere  title  of  honor, 
by  conferring  it  on  divers  perfons  by  his  letters  patent n. 

Having  made  this  fliort  enquiry  into  the  original  of 
our  feveral  degrees  of  nobility,  I  lhall  next  confider  the  man¬ 
ner  in  which  they  may  be  created.  The  right  of  peerage 
feems  to  have  been  originally  territorial  ;  that  is,  annexed  to 
lands,  honors,  caftles,  manors,  and  the  like,  the  proprietors  and 
pofleffors  of  which  were  ( in  right  of  thofe  eftates)  allowed  to  be 
peers  of  the  realm,  and  were  fummoned  to  parliament  to  do  fuit 
and  fervice  to  their  fovereign  :  and,  when  the  land  was  alienated, 
the  dignity  paffed  with  it  as  appendant.  Thus  the  bifliops  ftill  fit 
in  the  houfe  of  lords  in  right  of  fucceflion  to  certain  antient  ba¬ 
ronies  annexed,  or  fuppofed  to  be  annexed,  to  their  epifcopal 
lands0:  and  thus,  in  n  Hen. VI,  the  pofleffion  of  the  caftle  of 
Arundel  was  adjudged  to  confer  an  earldom  on  it’s  pofTefTorp.  But 
afterwards,  when  alienations  grew  to  be  frequent,  the  dignity  of 
peerage  was  confined  to  the  lineage  of  the  party  ennobled,  and 
inftead  of  territorial  became  perfonal.  Adlual  proof  of  a  tenure 
by  barony  became  no  longer  neceffary  to  conflitute  a  lord  of  par¬ 
liament  j  but  the  record  of  the  writ  of  fummons  to  him  or  his 
anceftors  was  admitted  as  a  fufficient  evidence  of  the  tenure. 

Peers  are  now  created  either  by  writ,  or  by  patent  :  for 
thofe  who  claim  by  prefcription  mull  fuppofe  either  a  writ  or  pa¬ 
tent  made  to  their  anceftors ;  though  by  length  of  time  it  is  loft. 
The  creation  by  writ,  or  the  king’s  letter,  is  a  fummons  to  at¬ 
tend  the  houfe  of  peers,  by  the  ftile  and  title  of  that  barony, 
which  the  king  is  pleafed  to  confer  :  that  by  patent  is  a  royal 
grant  to  a  fubjedt  of  any  dignity  and  degree  of  peerage.  The 
creation  by  writ  is  the  more  antient  way ;  but  a  man  is  not  en- 
-  nobled  thereby,  unlefs  he  actually  takes  his  feat  in  the  houfe  of 

n  i  Inft.  9.  Seld.  Jan.  -dngl.  2,  §.66.  p  Seld.  tit.  of  hon.  b,  2.  c.  9.  §.  5. 

0  Glanv.  /.  7.  c.  1  • 

lords ; 
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lords :  and  fotne  are  of  opinion  that  there  muft  be  at  leaft  two 
writs  of  fummons,  and  a  fitting  in  two  diftindt  parliaments,  to 
evidence  an  hereditary  barony q :  and  therefore  the  moft  ufual, 
becaufe  the  fureft,  way  is  to  grant  the  dignity  by  patent,  which 
enures  to  a  man  and  his  heirs  according  to  the  limitations  there¬ 
of,  though  he  never  himfelf  makes  ufe  of  it r.  Yet  it  is  frequent 
to  call  up  the  eldeft  fon  of  a  peer  to  the  houfe  of  lords  by  writ 
of  fummons,  in  the  name  of  his  father’s  barony:  becaufe  in  that 
cafe  there  is  no  danger  of  his  children’s  lofing  the  nobility  in  cafe 
he  never  takes  his  feat ;  for  they  will  fucceed  to  their  grand¬ 
father.  Creation  by  writ  has  alfo  one  advantage  over  that  by  pa¬ 
tent  :  for  a  perfon  created  by  writ  holds  the  dignity  to  him  and 
his  heirs ,  without  any  words  to  that  purport  in  the  writ ;  but  in 
letters  patent  there  muft  be  words  to  diredt  the  inheritance,  elfe 
the  dignity  enures  only  to  the  grantee  for  life s.  For  a  man  or 
woman  may  be  created  noble  for  their  own  lives,  and  the  dig¬ 
nity  not  defcend  to  their  heirs  at  all,  or  defcend  only  to  fome 
particular  heirs  :  as  where  a  peerage  is  limited  to  a  man,  and 
the  heirs  male  of  his  body  by  Elizabeth  his  prefent  lady,  and  not 
to  fuch  heirs  by  any  former  or  future  wife. 

L  e  t  us  next  take  a  view  of  a  few  of  the  principal  incidents 
attending  the  nobility,  exclufive  of  their  capacity  as  members  of 
parliament,  and  as  hereditary  counfellors  of  the  crown  ;  both  of 
which  we  have  before  confidered.  And  firft  we  muft  obferve, 
that  in  criminal  cafes  a  nobleman  fhall  be  tried  by  his  peers. 
The  great  are  always  obnoxious  to  popular  envy  :  were  they  to 
be  judged  by  the  people,  they  might  be  in  danger  from  the  pre¬ 
judice  of  their  judges;  and  would  moreover  be  deprived  of  the 
privilege  of  the  meaneft  fubjedts,  that  of  being  tried  by  their 
equals,  which  is  fecured  to  all  the  realm  by  magna  carta ,  c.  29. 
It  is  faid,  that  this  does  not  extend  to  bifhops ;  who,  though  they 
are  lords  of  parliament,  and  fit  there  by  virtue  of  their  baronies 
which  they  hold  jure  ecclejiae ,  yet  are  not  ennobled  in  blood, 

’  Whitelocke  of  pari.  ch.  1 14.  8  Co.  Litt.  9.  16. 

T  Co.  Litt.  16. 

C  c  c  and 
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and  confequently  not  peers  with  the  nobility  *.  As  to  peerefles, 
no  provifion  was  made  for  their  trial  when  accufed  of  treafon  or 
felony,  till  after  Eleanor  duchefs  of  Gloucefter,  wife  to  the  lord 
prote&or,  had  been  accufed  of  treafon  and  found  guilty  of  witch¬ 
craft,  in  an  ecclefiaftical-  fynod,  through  the  intrigues  of  cardinal 
Beaufort.  This  very  extraordinary  trial  gave  occafion  to  a  fpecial 
ftatute,  20  Hen. VI.  c.  9.  which  enadts  that  peerefles,  either  in  their 
own  right  or  by  marriage,  fliall  be  tried  before  the  fame  judi¬ 
cature  as  peers  of  the  realm.  If  a  woman,  noble  in  her  own 
right,  marries  a  commoner,  fhe  ftill  remains  noble,  and  fhall  be 
tried  by  her  peers :  but  if  fhe  be  only  noble  by  marriage,  then 
by  a  fecond  marriage,  with  a  commoner,  the  lofes  her  dignity  ; 
for  as  by  marriage  it  is  gained,  by  marriage  it  is  alfo  loft.  Yet  if 
a  duchefs  dowager  marries  a  baron,  fhe  continues  a  duchefs  ftill; 
for  all  the  nobility  are  pares,  and  therefore  it  is  no  degradation  v. 
A  peer,  or  peerefs  (either  in  her  own  right  or  by  marriage)  can¬ 
not  be  arrefted  in  civil  cafes  u :  and  they  have  alfo  many  peculiar 
privileges  annexed  to  their  peerage  in  the  courfe  of  judicial  pro¬ 
ceedings.  A  peer,  fitting  in  judgment,  gives  not  his  verdict  upon 
oath,  like  an  ordinary  juryman,  but  upon  his  honour  w :  he  an- 
fwers  alfo  to  bills  in  chancery  upon  his  honour,  and  not  upon  his 
oathx;  but,  when  he  is  examined  as  a  witnefs  either  in  civil  or 
criminal  cafes,  he  rauft  be  fworn y :  for  the  refpedt,  which  the 
law  fhews  to  the  honour  of  a  peer,  does  not  extend  fo  far  as  to- 
overturn  a  fettled  maxim,  that  in  judicio  noti  creditur  nifi  juratis z. 
The  honour  of  peers  is  however  fo  highly  tendered  by  the  law, 
that  it  is  much  more  penal  to  fpread  falfe  reports  of  them,  and 
certain  other  great  officers  of  the  realm,  than  of  other  men  : 
fcandal  againft  them  being  called  by  the  peculiar  name  of  fcan- 
dalum  magnatum ,  and  fubjedted  to  peculiar  punifhment  by  divers 
antient  ftatutes  \ 

1  3  Inft.  30,  31.  y  Salk.  .512. 

v  2  I  nil.  50.  2  Cro.  Car,  64. 

M  Finch.  L.  355.  1  Ventr.  298.  a  3  Edw.  I.  c.  34.  2  Ric.  II.  ft.  1.  c.  5. 

w  2  Inft.  49.  1 2  Ric.  II.  c.  11. 

*  1  P.  \Vms.  146. 
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A  peer  cannot  lofe  his  nobility,  but  by  death  or  attainder ; 
though  there  was  an  inftance,  in  the  reign  of  Edward  the  fourth, 
of  the  degradation  of  George  Nevile  duke  of  Bedford  by  aft  of 
parliament b,  on  account  of  his  poverty,  which  rendered  him  un¬ 
able  to  fupport  his  dignity c.  But  this  is  a  lingular  inftance  : 
which  ferves  at  the  fame  time,  by  having  happened,  to  Ihew  the 
power  of  parliament  •,  and,  by  having  happened  but  once,  to 
Ihew  how  tender  the  parliament  hath  been,  in  exerting  fo  high 
a  power.  It  hath  been  faid  indeed  d,  that  if  a  baron  wafte  his 
eftate,  fo  that  he  is  not  able  to  fupport  the  degree,  the  king  may 
degrade  him  :  but  it  is  expreflly  held  by  later  authorities  %  that 
a  peer  cannot  be  degraded  but  by  aft  of  parliament. 

The  commonalty,  like  the  nobility,  are  divided  into  feveral 
degrees ;  and,  as  the  lords,  though  different  in  rank,  yet  all  of 
them  are  peers  in  refpeft  of  their  nobility,  fo  the  commoners, 
though  fome  are  greatly  fuperior  to  others,  yet  all  are  in  law  peers, 
in  refpeft  of  their  want  of  nobility r. 


Th  e  firft  name  of  dignity,  next  beneath  a  peer,  was  antiently 
that  of  vidames,  vice  domini ,  or  valvafors e:  who  are  mentioned 
by  our  antient  lawyers  h  as  viri  magnae  dignitatis ;  and  fir  Edward 
Coke*  fpeaks  highly  of  them.  Yet  they  are  now  quite  out  of 
ufe ;  and  our  legal  antiquarians  are  not  agreed  upon  even  their 
original  or  antient  office. 


*  4  Inft.  355. 

c  The  preamble  to  the  att  is  remarkable : 
“  forafmuch  as  oftentimes  it  is  feen,  that 
when  any  lord  is  called  to  high  eftate, 
“  and  hath  not  convenient  livelyhood  to 
fupport  the  fame  dignity,  it  induceth 
u  great  poverty  and  indigence,  and  caufeth 
tc  oftentimes  great  extortion,  embracery, 
€C  and  maintenance  to  be  had;  to  the  great 


<c  trouble  of  all  fuch  countries  where  fuch 
“  eftate  lhall  happen  to  be :  therefore, 
“  E*  ” 
d  Moor.  678. 

e  12  Rep.  107.  12  Mod.  56. 
f  2  Inft.  29. 
s  Camden,  ibid, 
h  Brafton.  L  1 .  r.  8. 
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Now  therefore  the  firft  dignity,  after  the  nobility,  is  a  knight 
of  the  order  of  St.  George,  or  of  the  garter  j  firft  inftituted  by 
Edward  III,  A.  D.  1344^  Next  follows  a  knight  banneret  who 
indeed  by  ftatutes  5  Ric.  II.  ft.  2.  c.  4.  and  14  Ric.  II.  c.  1 1.  is 
ranked  next  after  barons :  and  that  precedence  was  confirmed  to 
him  by  order  of  king  James  I,  in  the  tenth  year  of  his  reign1. 
But,  in  order  to  intitle  himfelf  to  this  rank,  he  muft  have  been 
created  by  the  king  in  perfon,  in  the  field,  under  the  royal  ban¬ 
ners,  in  time  of  open  war  m.  Elfe  he  ranks  after  baronets  ;  who 
are  the  next  order  :  which  title  is  a  dignity  of  inheritance, 
created  by  letters  patent,  and  ufually  defcendible  to  the  illue  male. 
It  was  firft  inftituted  by  king  Janies  the  firft,  A.D.  1611.  in 
order  to  raife  a  competent  fum  for  the  reduction  of  the  province 
of  Ulfter  in  Ireland ;  for  which  reafon  all  baronets  have  the  arms 
of  Ulfter  fuperadded  to  their  family  coat.  Next  follow  knights  of 
the  bath ;  an  order  inftituted  by  king  Henry  IV,  and  revived  by 
king  George  the  firft.  They  are  fo  called  from  the  ceremony  of 
bathing,  the  night  before  their  creation.  The  laft  of  thefe  in¬ 
ferior  nobility  are  blights  bachelors ;  the  moft  antient,  though  the 
loweft,  order  of  knighthood  amongft  us :  for  we  have  an  in- 
ftance  n  of  king  Alfred’s  conferring  this  order  on  his  fon  Athel- 
ftan.  The  cuftom  of  the  antient  Germans  was  to  give  their 
young  men  a  fhield  and  a  lance  in  the  great  council :  this  was 
equivalent  to  the  toga  virilis  of  the  Romans  :  before  this  they 
were  not  permitted  to  bear  arms,  but  were  accounted  as  part  of 
the  father’s  houfhold  ;  after  it,  as  part  of  the  public  °.  Hence 
fome  derive  the  ufage  of  knighting,  which  has  prevailed  all  over 
the  weftern  world,  fince  it’s  reduction  by  colonies  from  thofe  nor¬ 
thern  heroes.  Knights  are  called  in  Latin  equites  aurati ;  aurati , 
from  the  gilt  fpurs  they  wore ;  and  equites ,  becaufe  they  always 
ferved  on  horfeback  :  for  it  is  obfervable  p,  that  almoft  all  nations 
call  their  knights  by  fome  appellation  derived  from  an  horfe. 


They 


k  Seld.  tit.  of  hon.  2.  5.  41, 

1  Ibid.  2.  II.  3. 

*  4  Inft.  6. 


*  Will.  Malmfb.  lib.  2. 

0  Tac.  de  ?norib.  Germ .  13. 
p  Camden,  ibid.  Co.  Litt.  74: 
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They  are  alfo  called  in  our  law  milites ,  becaufe  they  formed  a 
part,  or  indeed  the  whole,  of  the  royal  army,  in  virtue  of  their 
feodal  tenures ;  one  condition  of  which  was,  that  every  one  who 
held  a  knight’s  fee  (which  in  Henry  the  fecond’s  timeq  amounted 
to  20 1.  per  annum')  was  obliged  to  be  knighted,,  and  attend  the 
king  in  his  wars,  or  fine  for  his  non-compliance.  The  exertion 
of  this  prerogative,  as  an  expedient  to  raife  money  in  the  reign 
of  Charles  the  firfl,  gave  great  offence ;  though  warranted  by 
law,  and  the  recent  example  of  queen  Elizabeth  :  but  it  was,  at 
the  reftoration,  together  with  all  other  military  branches  of  the 
feodal  law,  abolifhed ;  and  this  kind  of  knighthood  has,  fince 
that  time,  fallen  into  great  difregard.  ,  . 

Th  e  s  e,  fir  Edward  Coke  fays r,  are  all  the  names  of  dignity 
in  this  kingdom,  efquires  and  gentlemen  being  only  names  of 
ivorjlpip.  But  before  thefe  laffc  the  heralds  rank  all  colonels,  fer- 
jeants  at  law,  and  dodtors  in  the. three  learned  profeffions. 

E  s  qjj  ires  and  gentlemen  are  confounded  together  by  fir 
Edward  Coke,  who  obferves 9,  that  every  efquire  is  a  gentleman, 
and  a  gentleman  is  defined  to  be  one  qui  arma  gerjt,  who  bears 
coat  armour,  the  grant  of  which  adds  gentility  to  a  man’s  family  : 
in  like  manner  as  civil  nobility,  among  the  Romans,  was  founded 
in  the  jus  imaginum ,  or  having  the  image  of  one  anceftor  at  leaft, 
who  had  borne  fome  curule  office.  It  is  indeed  a  matter  fome- 
what  unfettled,  what  conftitutes  the  diflindtion,  or  who  is  a  real 
efquire  .*  for  it  is  not  an  efiate,  however  large,  that  confers  this 
rank  upon  it’s  owner.  Camden,  who  was  himfelf  a  herald,  dif- 
tinguifiies  them  the  mofl  accurately ;  and  he  reckons  up  four  forts 
of  them*:  1.  The  eldefl:  fons  of  knights,  and  their  eldefl:  fons>, 
in  perpetual  fucceffion  u.  2.  The  younger  fons  of  peers,  and  their 
eldefl  fons,  in  like  perpetual  fucceffion  :  both  which  fpecies  of 
efquires  fir  Henry  Spelman  entitles  armigeri natalitii  w.  3,  Efquires 

1  ibid. 

u  2  Inft.  667-.. 

w  Gic/r,  43 » 


*  Glanvil.  /.  9.  r.  4. 
r  2  Infh  667, 
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created  by  the  king’s  letters  patent,  or  other  inveftiture  ;  and 
their  eldell:  fons.  4.  Efquires  by  virtue  of  their  offices ;  as  juftices 
of  the  peace,  and  others  who  bear  any  office  of  truft  under  the 
crown.  To  thefe  may  be  added  the  efquires  of  knights  of  the  bath, 
each  of  whom  conftitutes  three  at  his  inftallation  :  and  all  foreign, 
nay,  Iriffi  peers  -}  for  not  only  thefe,  but  the  eldeft  fons  of  peers 
of  Great  Britain,  though  frequently  titular  lords,  are  only  efquires 
in  the  law,  and  muft  fo  be  named  in  all  legal  proceedings  x.  As 
for  gentlemen ,  fays  fir  Thomas  Smith y,  they  be  made  good  cheap 
in  this  kingdom  :  for  whofoever  ftudieth  the  laws  of  the  realm, 
who  ftudieth  in  the  univerfities,  who  profelfeth  liberal  fciences, 
and  (to  be  ffiort)  who  can  live  idly,  and  without  manual  labour, 
and  will  bear  the  port,  charge,  and  countenance  of  a  gentleman, 
he  ffiall  be  called  mafter,  and  fhall  be  taken  for  a  gentleman.  A 
yeoman  is  he  that  hath  free  land  of  forty  (hillings  by  the  year  j 
who  is  thereby  qualified  to  ferve  on  juries,  vote  for  knights  of  the 
ffiire,  and  do  any  other  aft,  where  the  law  requires  one  that  is 
probus  et  legalis  homo  z. 


The  reft  of  the  commonalty  are  tradefmen,  a?-tificers,  and  /<?- 
bourers ;  who  (as  well  as  all  others)  muft  in  purfuance  of  the  fta- 
tute  1  Hen.  V.  c.  5.  be  ftiled  by  the  name  and  addition  of  their 
eftate,  degree,  or  myftery,  in  all  aftions  and  other  legal  pro¬ 
ceedings. 


x  3'Inft.>3C.  2  InlL  667. 

y  Commomy.  of  Eng.  b.  1.  c.*20; 
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Chapter  the  thirteenth. 


Of  the  MILITARY  and  MARITIME 

STATES. 


THE  military  ftate  includes  the  whole  of  the  foldiery  ;  or, 
fuch  perfons  as  are  peculiarly  appointed  among  the  reft  of 
the  people,  for  the  fafeguard  and  defence  of  the  realm. 

In  a  land  of  liberty  it  is  extremely  dangerous  to  make  a  dif- 
tmdt  order  of  the  profeflion  of  arms.  In  abfolute  monarchies 
this  is  neceffary  for  the  fafety  of  the  prince,  and  arifes  from  the 
main  principle  of  their  conftitution,  which  is  that  of  governing 
by  fear :  but  in  free  ftates  the  profeflion  of  a  foldier,  taken 
fingly  and  merely  as  a  profeflion,  is  juftly  an  objedt  of  jealoufy.. 
In  thefe  no  man  fhould  take  up  arms,  but  with  a  view  to  defend 
his  country  and  it’s  laws  :  he  puts  not  off  the  citizen  when  he 
enters  the  camp  ;  but  it  is  becaufe  he  is  a  citizen,  and  would 
wifh  to  continue  fo,  that  he  makes  himfelf  for  a  while  a  foldier.. 
The  laws  therefore  and  conftitution  of  thefe  kingdoms  know 
no  fuch  ftate  as  that  of  a  perpetual  ftanding  foldier,  bred  up  to- 
no  other  profeflion  than  that  of  war  :  and  it  was  not  till  the  reigni 
of  Henry  VII,  that  the  kings  of  England  had  fo  much  as  a: 
guard  about  their  perfons.. 


In 
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I  n  the  time  of  our  Saxon  anceftors,  as  appears  from  Edward 
the  confeffor’s  laws a,  the  military  force  of  this  kingdom  was  in 
the  hands  of  the  dukes  or  heretochs,  who  were  conflicted 
through  every  province  and  county  in  the  kingdom ;  being  taken 
out  of  the  principal  nobility,  and  fuch  as  were  moll  remarkable 
for  being  “ fapientes ,  Jideles,  et  animoji Their  duty  was  to  lead 
and  regulate  the  Englifh  armies,  with  a  very  unlimited  power } 
*«  pr out  cis  vifum  fuerit,  ad  honorem  coroiiae  et  utilitatem  regni 
And  becaufe  of  this  great  power  they  were  eledted  by  the  people 
in  their  full  aflembly,  or  folkmote,  in  the  fame  manner  as  fherifts 
were  eledled  :  following  ftill  that  old  fundamental  maxim  of  the 
Saxon  conduction,  that  where  any  officer  was  entrufled  with  fuch 
power,  as  if  abufed  might  tend  to  the  oppreffion  of  the  people, 
that  power  was  delegated  to  him  by  the  vote  of  the  people  them- 
felves  b.  So  too,  among  the  antient  Germans,  the  anceftors  of  our 
Saxon  forefathers,  they  had  their  dukes,  as  well  as  kings,  with 
an  independent  power  over  the  military,  as  the  kings  had  over 
the  civil  Hate.  The  dukes  were  eledlive,  the  kings  hereditary  : 
for  fo  only  can  be  confidently  underflood  that  paffage  of  Tacitus', 
“  reges  ex  nobUltate,  duces  ex  virtute  fumunt in  conflicting  their 
kings,  the  family  or  blood  royal  was  regarded,  in  chufing  their 
dukes  or  leaders,  warlike  merit :  juft  as  Ceafar  relates  of  their 
anceftors  in  his  time,  that  whenever  they  went  to  war,  by  way 
either  of  attack  or  defence,  they  eletted  leaders  to  command 
them d.  This  large  fhare  of  power,  thus  conferred  by  the  people, 
though  intended  to  preferve  the  liberty  of  the  fubjedt,  was  per¬ 
haps  unreafonably  detrimental  to  the  prerogative  of  the  crown  : 
and  accordingly  we  find  a  very  ill  ufe  made  of  it  by  Edric  duke 
of  Mercia,  in  the  reign  of  king  Edmond  Ironfide ;  who,  by  his 
office  of  duke  or  heretoch,  was  entitled  to  a  large  command  in 

A  c,  de  herctochiis.  <f  bent.”  LL.  Edzv.  Confejf  ibid.  See  alfo 

b  4  ‘  Ijli  <vero  <uiri  eliguntur  per  commune  Bede,  eccl.  hijl.  1.  5.  c.  10. 

<(  conjilium,  pro  communi  utilitate  regni ,  per  c  De  morib.  German*  7. 

“  provincial  et  patrias  univerfas ,  et  per  Jtngu-  d  Quian  Icllum  ci<vita$  ant  illatum  defendity 
<£  los  comitatus,  in  pleno  folkmote,  ficut  et  vice-  ((  aut  infer t,  magifratus  qui  ei  hello  praefint 
t{  comites  provinciarum  et  comitatuum  eligi  de -  “  deliguntur”  De  bell .  Gall.  1.6.  c.  22. 

the 
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the  king’s  army,  and  by  his  repeated  treacheries  at  laft  transferred 
the  crown  to  Canute  the  Dane. 

I  t  feems  univerfally  agreed  by  all  hiftorians,  that  king  Alfred 
firft  fettled  a  national  militia  in  this  kingdom,  and  by  his  prudent 
difcipline  made  all  the  fubjedts  of  his  dominion  foldiers :  but 
we  are  unfortunately  left  in  the  dark  as  to  the  particulars  of  this 
his  fo  celebrated  regulation  ;  though,  from  what  was  laft  obfer- 
ved,  the  dukes  feem  to  have  been  left  in  pofleftion  of  too  large 
and  independent  a  power :  which  enabled  duke  Harold  on  the 
death  of  Edward  the  confeftor,  though  a  ftranger  to  the  royal 
blood,  to  mount  for  a  ftiort  fpace  the  throne  of  this  kingdom,  in 
prejudice  of  Edgar  Atheling  the  rightful  heir. 

Upon  the  Norman  conqueft  the  feodal  law  was  introduced 
here  in  all  it’s  rigor,  the  whole  of  which  is  built  upon  a  military 
plan.  I  ftiall  not  now  enter  into  the  particulars  of  that  conftitu- 
tion,  which  belongs  more  properly  to  the  next  part  of  our  com¬ 
mentaries  :  but  fhall  only  obferve,  that,  in  confequence  thereof, 
all  the  lands  in  the  kingdom  were  divided  into  what  were  called 
knight’s  fees,  in  number  above  fixty  thoufand ;  and  for  every 
knight’s  fee  a  knight  or  foldier,  miles,  was  bound  to  attend  the 
king  in  his  wars,  for  forty  days  in  a  year ;  in  which  fpace  of  time, 
before  war  was  reduced  to  a  fcience,  the  campaign  was  generally 
finiftied,  and  a  kingdom  either  conquered  or  victorious*.  By  this 
means  the  king  had,  without  any  expenfe,  an  army  of  fixty  thou¬ 
fand  men  always  ready  at  his  command.  And  accordingly  we  find 
one,  among  the  laws  of  William  the  conqueror f,  which  in  the 
king’s  name  commands  and  firmly  enjoins  the  perfonal  attendance 
of  all  knights  and  others ;  “  quod  habeant  et  teneant  fe  femper  in 
“  armis  et  equis,  ut  decet  et  oportet  $  et  quod  femper  Jint  prompti  et 

parati  ad  fervitium  fitum  integrum  nobis  explendum  et  peragendum, 
“  cum  opus  adfuerit ,  fecundum  quod  debent  de  feodis  et  tenement  is  fuis 

c  The  Poles  are,  even  at  this  day,  fo  te-  pelled  to  ferve  above  fix  weeks,  or  forty 
nacions  of  their  antient  conflitution,  that  days,  in  a  year.  Mod.  Un.  Hift.  xxxiv.  12. 
their  pofpolite,  or  militia,  cannot  be  com-  f  c.  58,  See  Co,  Litt.  75,  76. 
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“  de  jure  nobis  facere .”  This  perfonal  fervice  in  procefs  of  time 
degenerated  into  pecuniary  commutations  or  aids,  and  at  laft  the 
military  part  of  the  feodal  fyftem  was  abolilhed  at  the  reftora- 
tion,  by  ftatute  12  Car.  II.  c.  24. 

I  n  the  mean  time  we  are  not  to  imagine  that  the  kingdom  was 
left  wholly  without  defence,  in  cafe  of  domeftic  infurredtions,  or 
the  profpedt  of  foreign  invafions.  Befides  thofe,  who  by  their 
military  tenures  were  bound  to  perform  forty  days  fervice  in  the 
field,  the  ftatute  of  Winch  elder B  obliged  every  man,  according 
to  his  eftate  and  degree,  to  provide  a  determinate  quantity  of  fuch 
arms  as  were  then  in  ufe,  in  order  to  keep  the  peace  :  and  con- 
ftables  were  appointed  in  all  hundreds  to  fee  that  fuch  arms  were 
provided.  Thefe  weapons  were  changed,  by  the  ftatute  4  &  5  Ph. 
6c M.  c.  2.  into  others  of  more  modern  fervice;  but  both  this 
and  the  former  provifion  were  repealed  in  the  reign  of  James  Ih. 
While  thefe  continued  in  force,  it  was  ufual  from  time  to  time 
for  our  princes  to  iflue  commiffions  of  array,  and  fend  into 
every  county  officers  in  whom  they  could  confide,  to  mufter  and 
array  (or  fet  in  military  order)  the  inhabitants  of  every  diftridt : 
and  the  form  of  the  commilfion  of  array  was  fettled  in  parlia¬ 
ment  in  the  5  Hen.  IV  \  But  at  the  fame  time  it  was  provided  k, 
that  no  man  lliould  be  compelled  to  go  out  of  the  kingdom  at 
any  rate,  nor  out  of  his  Ihire  but  in  cafes  of  urgent  necelfity ; 
nor  lliould  provide  foldiers  unlefs  by  confent  of  parliament.  About 
the  reign  of  king  Henry  the  eighth,  and  his  children,  lord  lieute¬ 
nants  began  to  be  introduced,  as  Handing  reprefentatives  of  the 
crown,  to  keep  the  counties  in  military  order ;  for  we  find  them 
mentioned  as  known  officers  in  the  ftatute  46c  5  Ph.  &  M.  c.  3. 
though  they  had  not  been  then  long  in  ufe,  for  Camden  fpeaks 
of  them  ',  in  the  time  of  queen  Elizabeth,  as  extraordinary  ma- 
giftrates  conftituted  only  in  times  of  difficulty  and  danger. 

s  13  Edw.  I.  c.  6.  k  Stat.  i  Edw.  III.  II.  2.  c.  5  &  7. 

*  Stat.  1  jac.  I.  c.  25.  2}  Jac,  I.  c.  2S.  25  Edw.  III.  rt.  5.  c.  8. 

*  Rufhworth.  pan  3.  pag. C67.  1  Brit*  103.  Edit .  1594* 
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In  this  ftate  things  continued,  till  the  repeal  of  the  ftatutes  of 
armour  in  the  reign  of  king  James  the  firft :  after  which,  when 
king  Charles  the  firft  had,  during  his  northern  expeditions,  ifi'ued 
commifiions  of  lieutenancy  and  exerted  fome  military  powers 
which,  having  been  long  exercifed,  were  thought  to  belong  to 
the  crown,  it  became  a  queftion  in  the  long  parliament,  how  far 
the  power  of  the  militia  did  inherently  refide  in  the  king  ;  being 
now  unfupported  by  any  ftatute,  and  founded  only  upon  im¬ 
memorial  ufage.  This  queftion,  long  agitated  with  great  heat 
and  refentment  on  both  Tides,  became  at  length  the  immediate 
caufe  of  the  fatal  rupture  between  the  king  and  his  parliament : 
the  two  houfes  not  only  denying  this  prerogative  of  the  crowrf, 
the  legality  of  which  right  perhaps  might  be  fomewhat  doubt¬ 
ful  ;  but  alfo  feifing  into  their  own  hands  the  intire  power  of  the 
militia,  the  illegality  of  which  ftep  could  never  be  any  doubt 


at  all. 


Soon  after  the  reftoration  of  king  Charles  the  fecond,  when 
the  military  tenures  were  abolifhed,  it  was  thought  proper  to  af- 
certain  the  power  of  the  militia,  to  recognize  the  foie  right  of  the 
crown  to  govern  and  command  them,  and  to  put  the  whole  into 
a  more  regular  method  of  military  fubordination  m  :  and  the  or¬ 
der,  in  which  the  militia  now  ftands  by  law,  is  principally  built 
upon  the  ftatutes  which  were  then  enadted.  It  is  true  the  two  laft 
of  them  are  apparently  repealed  ;  but  many  of  their  provifions  are 
re-enadted,  with  the  addition  of  fome  new  regulations,  by  the 
prefent  militia  laws  :  the  general  fcheme  of  which  is  to  difeipline 
a  certain  number  of  the  inhabitants  of  every  county,  chofen  by  lot 
for  three  years,  and  officered  by  the  lord  lieutenant, .  the  deputy 
lieutenants,  and  other  principal  landholders,  under  a  commiffion 
from  the  crown.  They  are  not  compellable  to  march  out  of  their 
counties,  unlefs  in  cafe  of  invafion  or  adtual  rebellion,  nor  in  any 
cafe  compellable  to  march  out  of  the  kingdom.  They  are  to  be 
exercifed  at  ftated  times :  and  their  difeipline  in  general  is  liberal 


m  13  Car,  II.  c.  6.  14  Ca^.  IT.  c.  3*  15  Car.  II.  c.  4. 
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and  eafy  j  but,  when  drawn  out  into  adtual  fervice,  they  are  fubjedt 
to  the  rigours  of  martial  law,  as  neceflary  to  keep  them  in  order. 
This  is  the  conftitutional  fecurity,  which  our  laws  have  provided 
for  the  public  peace,  and  for  protecting  the  realm  againfl:  foreign 
or  domeftic  violence ;  and  which  the  ftatutes  n  declare  is  eflen- 
tially  neceflary  to  the  fafety  and  profperity  of  the  kingdom. 


When  the  nation  was  engaged  in- war,  more  veteran  troops 
and  more  regular  difcipline  were  efteemed  to  be  neceflary,  than 
could  be  expedted  from  a  mere  militia.  And  therefore  at  fuch  times 
more  rigorous  methods  were  put  in  ufe  for  the  raifing  of  ar¬ 
mies  and  the  due  regulation  and  difcipline  of  the  foldiery  :  which 
are  to  be  looked  upon  only  as  temporary  excrefcences  bred  out  of 
the  diftemper  of  the  ftate,  and  not  as  any  part  of  the  permanent 
and  perpetual  laws  of  the  kingdom.  For  martial  law,  which  is 
built  upon  no  fettled  principles,  but  is  entirely  arbitrary  in  it’s 
decifions,  is,  as  flr  Matthew  Hale  obferves0,  in  truth  and  reality 
no  law,  but  fomething  indulged,  rather  than  allowed  as  a  law  : 
the  neceflity  of  order  and  difcipline  in  an  army  is  the  only  thing 
which  can  give  it  countenance ;  and  therefore  it  ought  not  to  be 
permitted  in  time  of  peace,  when  the  king’s  courts  are  open  for 
all  perfons  to  receive  juftice  according  to  the  laws  of  the  land. 
Wherefore  Thomas  earl  of  Lancafter  being  condemned  at  Pon- 
tefraCt,  1 5  Edw.  II.  by  martial  law,  his  attainder  was  reverfed 
1  Edw.  III.  becaufe  it  was  done  in  time  of  peace p.  And  it  is 
laid  down q,  that  if  a  lieutenant,  or  other,  that  hath  commif- 
fion  of  martial  authority,  doth  in  time  of  peace  hang  or  otherwife 
execute  any  man  by  colour  of  martial  law,  this  is  murder  j  for  it  is 
againfl:  magtia  carta r.  And  the  petition  of  right5  enaCts,  that  no 
foldier  fhall  be  quartered  on  the  fubjeCl  without  his  own  confent 
and  that  no  commiflion  fhall  iflue  to  proceed  within  this  land  ac¬ 
cording  to  martial  law.  And  whereas,  after  the  reftoration,  king 


n  30  Geo.  II.  c.  25,  t£c. 
°  Hilt.  C.  L.  c.  2. 
p  2  Brad.  Append.  59. 

1  3  InfL  52. 

T  cap,  29, 
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1  Thus,  in  Poland,  no  foldier  can  be 
quartered  upon  the  gentiy,  the  only  free¬ 
men  in  that  republic.  Mod.  Univ.  Hifl. 
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Charles  the  fecond  kept  up  about  five  thoufand  regular  troops,  by 
his  own  authority,  for  guards  and  garrifons ;  which  king  Jame3 
the  fecond  by  degrees  increafed  to  no  lefs  than  thirty  thoufand, 
all  paid  from  his  own  civil  lift ;  it  was  made  one  of  the  articles 
of  the  bill  of  rights v,  that  the  railing  or  keeping  a  ftanding  army 
within  the  kingdom  in  time  of  peace,  unlefs  it  be  with  confent 
of  parliament,  is  againft  law. 

But,  as  the  fafhion  of  keeping  ftanding  armies  has  univerfalfy 
prevailed  over  all  Europe  of  late  years  (though  fome  of  it’s  poten¬ 
tates,  being  unable  themfelves  to  maintain  them,  are  obliged  to 
have  recourfe  to  richer  powers,  and  receive  fubfidiary  penfions  for 
that  purpofe)  it  has  alfo  for  many  years  paft'been  annually  judged 
necefl'ary  by  our  legiflature,  for  the  fafety  of  the  kingdom,  the 
defence  of  the  pofleflions  of  the  crown  of  Great  Britain,  and  the 
prefervation  of  the  balance  of  power  in  Europe,  to  maintain  even 
in  time  of  peace  a  ftanding  body  of  troops,  under  the  command 
of  the  crown- ;  who  are  however  ipfo  fafto  dilbanded  at  the  expi¬ 
ration  of  every  year,  unlefs  continued  by  parliament. 

T  o  prevent  the  executive  power  from  being  able  to  opprefs; 
fays  baron  Montefquieu0,  it  is  requifite  that  the  armies  with 
which  it  is  entrufted  ftiould  confift  of  the  people,  and  have  the 
fame  fpirit  with  the  people ;  as  was  the  cafe  at  Rome,  till  Marius 
new-modelled  the  legions  by  enlifting  the  rabble  of  Italy,  and 
laid  the  foundation  of  all  the  military  tyranny  that  enfued.  No¬ 
thing  then,  according  to  thefe  principles,  ought  to  be  more  guarded 
againft  in  a  free  ftate,  than  making  the  military  power,  when 
fuch  a  one  is  necefl'ary  to  be  kept  on  foot,  a  body  too  diftind:  from 
the  people.  Like  ours  therefore,  it  ihould  wholly  be  compofed 
of  natural  fubjefts ;  it  ought  only  to  be  enlifted  for  a  fhort  and. 
limited  time ;  the  foldiers  alfo  fhould  live  intermixed  with  the 
people ;  no  feparate  camp,  no  barracks,  no  inland  fortrefles  Ihould. 
be  allowed.  And  perhaps  it  might  be  ftill  better,  if,  by  difmifling 
a  ftated  number  and  enlifting  others  at  every  renewal  of  their 

7  Stat.  1  W.  &M.  ft.  2.  c,  2.  7  Sp .  L.  1 1.  6, 
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term,  a  circulation  could  be  kept  up  between  the  army  and  the 
people,  and  the  citizen  and  the  foldier  be  more  intimately  con¬ 
nected  together. 

T  o  keep  this  body  of  troops  in  order,  an  annual  aCl  of  par¬ 
liament  likewife  paffes,  “  to  puniffi  mutiny  and  defertion,  and  for 
“  the  better  payment  of  the  army  and  their  quarters.”  This  re¬ 
gulates  the  manner  in  which  they  are  to  be  difperfed  among  the 
feveral  inn-keepers  and  victuallers  throughout  the  kingdom  ;  and 
eftabliffies  a  law  martial  for  their  government.  By  this,  among 
other  things,  it  is  enaCted,  that  if  any  officer  and  foldier  ffiall 
excite,  or  join  any  mutiny,  or,  knowing  of  it,  lhall  not  give 
notice  to  the  commanding  officer ;  or  ffiall  defert,  or  lift  in  any 
other  regiment,  or  deep  upon  his  poft,  or  leave  it  before  he  is 
relieved,  or  hold  correfpondence  with  a  rebel  or  enemy,  or  ftrike 
or  ufe  violence  to  his  fuperior  officer,  or  ffiall  difobey  his  lawful 
commands  fuch  offender  ffiall  fuffer  fuch  puniffiment  as  a  court 
martial  ffiall  inffiCt,  though  it  extend  to  death  itfelf. 

However  expedient  the  moft  ftriCl  regulations  may  be  in 
time  of  aCtual  war,  yet,  in  times  of  profound  peace,  a  little  re¬ 
laxation  of  military  rigour  would  not,  one  ffiould  hope,  be  pro¬ 
ductive  of  much  inconvenience.  And,  upon  this  principle,  though 
by  our  ftanding  laws  w  (ffill  remaining  in  force,  though  not  at¬ 
tended  to)  defertion  in  time  of  war  is  made  felony,  without  be¬ 
nefit  of  clergy,  and  the  offence  is  triable  by  a  jury  and  before  the 
judges  of  the  common  law  ;  yet,  by  our  militia  laws  before-men¬ 
tioned,  a  much  lighter  puniffiment  is  inflicted  for  defertion  in 
time  of  peace.  So,  by  the  Roman  law  alfo,  defertion  in  time  of 
war  was  puniffied  with  death,  but  more  mildly  in  time  of  tran¬ 
quillity  \  But  our  mutiny  aCt  makes  no  fuch  diffinCtion  :  for 
any  of  the  faults  above-mentioned  are,  equally  at  all  times, 
puniffiable  with  death  itfelf,  if  a  court  martial  ffiall  think  proper. 
This  diferetionary  power  of  the  court  martial  is  indeed  to  be 
guided  by  the  directions  of  the  crown  ;  which,  with  regard  to 

w  Stat.  iSHen.  VI.  c.  19.  2  &  3  Edw.  VI.  c.  z.  *  Ff.  49.16.5. 
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military  offences,  has  almoft  an  abfolute  legiflative  power.  “  His 
“  majefty,  fays  the  adt,  may  form  articles  of  war,  and  conftitute 
“  courts  martial,  with  power  to  try  any  crime  by  fuch  articles, 
“  and  inflidt  fuch  penalties  as  the  articles  diredt.”  A  vaft  and  mod 
important  truft  !  an  unlimited  power  to  create  crimes,  and  annex 
to  them  any  punifhments,  not  extending  to  life  or  limb  !  Thefe 
are  indeed  forbidden  to  be  inflidted,  except  for  crimes  declared  to 
be  fo  puniffiable  by  this  adt ;  which  crimes  we  have  juft  enumera¬ 
ted,  and,  among  which,  we  may  obferve  that  any  difobedience  to 
lawful  commands  is  one.  Perhaps  in  fome  future  revilion  of  this 
adt,  which  is  in  many  refpedts  haftily  penned,  it  may  be  thought 
worthy  the  wifdom  of  parliament  to  afcertain  the  limits  of  mili¬ 
tary  fubjedtion,  and  to  enadt  exprefs  articles  of  war  for  the  go¬ 
vernment  of  the  army,  as  is  done  for  the  government  of  the  navy 
efpecially  as,  by  our  prefent  conftitution,  the  nobility  and  gentry  of 
the  kingdom,  who  ferve  their  country  as  militia  officers,  are  annually 
fubjedted  to  the  fame  arbitrary  rule,  during  their  time  pf  exercife.. 

One  of  the  greateft  advantages  of  our  Engliffi  law  is,  that, 
not  only  the  crimes  themfelves  which  it  punifhes,  but  alfo  the 
penalties  which  it  inflidts,  are  afcertained  and  notorious  :  no¬ 
thing  is  left  to  arbitrary  difcretion :  the  king  by  his  judges  dif- 
penfes  what  the  law  has  previoufly  ordained;  but  is  not  himfelf 
the  legillator.  How  much  therefore  is  it  to  be  regretted  that  a 
fet  of  men,  whofe  bravery  has  fo  often  preferved  'the  liberties  of 
their  country,  lhould  be  reduced  to  a  ftate  of  fervitude  in  the 
midft  of  a  nation  of  freemen  !  for  fir  Edward  Coke  will  inform 
us  y,  that  it  is  one  of  the  genuine  marks  of  fervitude,  to  have  the 
law,  which  is  our  rule  of  adtion,  either  concealed  or  precarious: 
“  mifej-a  ejl  fervitus,  ubi  jus  eji  vagum  aut  iucognitum .”  Nor  is 
this  ftate  of  fervitude  quite  confident  with  the  maxims  of  found 
policy  obferved  by  other  free  nations.  For,  the  greater  the  general 
liberty  is  which  any  ftate  enjoys,  the  more  cautious  has  it  ufually 
been  of  introducing  flavery  in  any  particular  order  or  profeffion.. 
Thefe  men,  as  baron  Montefquieu  obferves  %  feeing  the  liberty 
y  4  Inft.  332.  z  Sp.  L.  15.  12.  . 
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which  others  poflefs,  and  which  they  themfelves  are  excluded  from* 
are  apt  (like  eunuchs  in  the  eaftern  feraglios)  to  live  in  a  ftate  of 
perpetual  envy  and  hatred  towards  the  reft  of  the  community ;  and 
indulge  a  malignant  pleafure  in  contributing  to  deftroy  thofe  pri¬ 
vileges,  to  which  they  can  never  be  admitted.  Hence  have,many 
free  ftates,  by  departing  from  this  rule,  been  endangered  by  the 
revolt  of  their  flaves :  while,  in  abiolute  and  defpotic  govern¬ 
ments  where  no  real  liberty  exifts,  and  confequently  no  invidious 
comparifons  can  be  formed,  fuch  incidents  are  extremely  rare. 
Two  precautions  are  therefore  advifed  to  be  obferved  in  all  prudent 
and  free  governments:  i.  To  prevent  the  introduction  of  flavery  at 
all:  or,  2.  If  it  be  already  introduced,  not  to  intruft  thofe  Haves 
with  arms ;  who  will  then  find  themfelves  an  overmatch  for  the 
freemen.  Much  lefs  ought  the  foldiery  to  be  an  exception  to  the 
people  in  general,  and  the  Only  ftate  of  fervitude  in  the  nation. 

But  as  foldiers,  by  this  annual  aCt,  are  thus  put  in  a  worfe 
condition  than  any  other  fubjedls,  fo,  by  the  humanity  of  our 
ftanding  laws,  they  are  in  lome  cafes  put  in  a  much  better.  By 
ftatute  43  Eliz.  c.  3.  a  weekly  allowance  is  to  be  raifed  in  every 
county  for  the  relief  of  foldiers  that  are  fick,  hurt,  and  maimed  : 
not  forgetting  the  royal  hofpital  at  Chelfea  for  fuch  as  are  worn 
out  in  their  duty.  Officers  and  foldiers,  that  have  been  in  the 
king’s  fervice,  are  by  feveral  ftatutes,  enaCted  at  the  clofe  of  fe- 
veral  wars,  at ‘liberty  to  ufe  any  trade  or  occupation  they  are  fit 
for,  in  any  town  in  the  kingdom  (except  the  two  univerfities) 
notwithftanding  any  ftatute,  cuftom,  or  charter  to  the  contrary. 
And  foldiers  in  adlual  military  fervice  may  make  nuncupative  wills, 
and  difpofe  of  their  goods,  wages,  and  other  perfonal  chattels, 
without  thofe  forms,  folemnities,  and  expenfes,  which  the  law 
requires  in  other  cafes  \  Our  law  does  not  indeed  extend  this  pri¬ 
vilege  fo  far  as  the  civil  law ;  which  carried  it  to  an  extreme  that 
borders  upon  the  ridiculous.  For  if  a  foldier,  in  the  article  of 
death,  wrote  any  thing  in  bloody  letters  on  his  fhield,  or  in  the 
duft  of  the  field  with  his  fword,  it  was  a  very  good  military  tefta- 
a  Stat.  29  Car.  II.  c.  3.  5  W.  III.  c.  21.  §.  6. 
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mentb.  And  thus  much  for  the  military  Rate,  as  acknowleged 
by  the  laws  of  England. 

The  maritime  ftate  is  nearly  related  to  the  former;  though 
much  more  agreeable  to  the  principles  of  our  free  conftitution. 
The  royal  navy  of  England  hath  ever  been  it’s  greateft  defence 
and  ornament ;  it  is  it’s  antient  and  natural  ftrength ;  the  float¬ 
ing  bulwark  of  the  ifland ;  an  army,  from  which,  however  ftrong 
and  powerful,  no  danger  can  ever  be  apprehended  to  liberty : 
and  accordingly  it  has  been  afliduoufly  cultivated,  even  from,  the 
earlieft  ages.  To  fo  much  perfeftion  was  our  naval  reputation 
arrived  in  the  twelfth  century,  that  the  code  of  maritime  laws, 
which  are  called  the  laws  of  Oleron,  and  are  received  by  all  na¬ 
tions  in  Europe  as  the  ground  and  fubftrudtion  of  all  their  marine 
conftitutions,  was  confefledly  compiled  by  our  king  Richard  the 
firft,  at  the  ifle  of  Oleron  on  the  coaft  of  France,  then  part  of 
the  pofl'eflions  of  the  crown  of  England  c.  And  yet,  fo  vaftly  in¬ 
ferior  were  our  anceftors  in  this  point  to  the  prefent  age,  that 
even  in  the  maritime  reign  of  queen  Elizabeth,  fir  Edward  Coke  d 
thinks  it  matter  of  boaft,  that  the  royal  navy  of  England  then 
confifted  of  three  and  thirty  fhips.  The  prelent  condition  of  our 
marine  is  in  great  meafure  owing  to  the  falutary  provifions  of  the 
ftatutes,  called  the  navigation-a<ft$  ;  whereby  the  conftant  increafe 
of  Englifh  fhipping  and  l'eamen  was  not  only  encouraged,  but  ren¬ 
dered  unavoidably  neceflary.  By  the  ftatute  5  Ric.  II.  c.  3.  in 
order  to  augment  the  navy  of  England,  then  greatly  diminilhed, 
it  was  ordained,  that  none  of  the  king’s  liege  people  fhould  fliip 
any  merchandize  out  of  or  into  the  realm  but  only  in  fhips  of  the 
king’s  ligeance,  on  pain  of  forfeiture.  In  the  next  year,  by  flatute 
6  Ric.  II.  c.  8.  this  wife  provifion  was  enervated,  by  only  obliging 
the  merchants  to  give  Englifh  fhips  (if  able  and  fufficient)  the 
preference.  But  the  molt  beneficial  ftatute  for  the  trade  and  com- 

b  Si  milites  quid  in  clypeo  literis  /anguine  'voluntatem Jlalilem  ejfe  cportet.  Cod .  6.  2  1.  1 5. 
fuo  rutilantibui  adnotawerinty  aut  in  pulvere  c  4  In  ft.  144.  Couiumes  de  la  mer.  2. 

infcripferint  gladio  fuo,  ipfo  tempore  quo,  in  d  4  Inft.  50. 
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merce  of  thefe  kingdoms  is  that  navigation-adt,  the  rudiments  of 
which  were  firfl  framed  in  1650  %  with  a  narrow  partial  view  : 
being  intended  to  mortify  the  fugar  iflands,  which  were  difaf- 
fedted  to  the  parliament  and  Hill  held  out  for  Charles  II,  by  Hop¬ 
ping  the  gainful  trade  which  they  then  carried  on  with  the  Dutch f; 
and  at  the  fame  time  to  clip  the  wings  of  thofe  our  opulent  and 
afpiring  neighbours.  This  prohibited  all  fhips  of  foreign  nations 
from  trading  with  any  Englifli  plantations  without  licence  from 
the  council  of  Hate.  In  1651  8  the  prohibition  was  extended  alfo 
to  the  mother  country ;  and  no  goods  were  fuffered  to  be  imported 
into  England,  or  any  of  it’s  dependencies,  in  any  other  than 
Englifli  bottoms  ;  or  in  the  fliips  of  that  European  nation  of 
which  the  merchandize  imported  was  the  genuine  growth  or  ma¬ 
nufacture.  At  the  refloration,  the  former  provifions  were  conti¬ 
nued,  by  Hatute  12  Car.  II.  c.  18.  with  this  very  material  im¬ 
provement,  that  the  maHer  and  three  fourths  of  the  mariners 
fliall  alfo  be  Englifli  fubjedts. 

Many  laws  have  been  made  for  the  fupply  of  the  royal  navy 
with  feamen  ;  for  their  regulation  when  on  board  j  and  to  confer 
privileges  and  rewards  on  them  during  and  after  their  fervicc. 

1.  First,  for  their  fupply.  The  power  of  imprefling  men 
for  the  fea  fervice  by  the  king’s  commiflion,  has  been  a  matter 
of  fome  difpute,  and  fubmitted  to  with  great  reludtance  ;  though 
it  hath  very  clearly  and  learnedly  been  fliewn  by  fir  Michael 
Foflerh,  that  the  pradtice  of  imprefling,  and  granting  powers  to 
the  admiralty  for  that  purpofe,  is  of  very  antient  date,  and  hath 
been  uniformly  continued  by  a  regular  feries  of  precedents  to  the 
prefent  time  :  whence  he  concludes  it  to  be  part  of  the  common 
law1.  The  difficulty  arifes  from  hence,  that  no  Hatute  has  ex- 
preflly  declared  this  power  to  be  in  the  crown,  though  many  of 
them  very  Hrongly  imply  it.  The  Hatute  2  Ric.  II.  c.  4.  fpeaks 

e  Scobell.  132.  h  Rep.  154. 

f  Mod.  Un.  Hitt.  xli.  289.  1  See  alfo  Comb.  245. 

1  Scobell.  176. 
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of  mariners  being  arrefted  and  retained  for  the  king’s  fervice,  as 
of  a  thing  well  known,  and  praCtifed  without  difpute ;  and  pro¬ 
vides  a  remedy  againft  their  running  away.  By  a  later  ftatute  k,  if 
any  waterman,  who  ufes  the  river  Thames,  fliall  hide  himfelf 
during  the  execution  of  any  commiflion  of  prefling  for  the  king’s 
fervice,  he  is  liable  to  heavy  penalties.  By  another1,  no  fiflier- 
man  fliall  be  taken  by  the  queen’s  commiflion  to  ferve  as  a  mari¬ 
ner;  but  the  commiflion  fliall  be  firft  brought  to  two  juftices  of 
the  peace,  inhabiting  near  the  fea  coaft  where  the  mariners  are 
to  be  taken,  to  the  intent  that  the  juftices  may  chufe  out  and  re¬ 
turn  fuch  a  number  of  ablebodied  men,  as  in  the  commiflion  are 
contained,  to  ferve  her  majefty.  And,  by  others  m,  efpecial  pro¬ 
tections  are  allowed  to  feamen  in  particular  circumftances,  to  pre¬ 
vent  them  from  being  imprefled.  All  which  do  moft  evidently 
imply  a  power  of  imprefling  to  refide  fomewhere ;  and,  if  any 
where,  it  muft  from  the  fpirit  of  our  conftitution,  as  well  as  from 
the  frequent  mention  of  the  king’s  commiflion,  reftde  in  the 
crown  alone. 

But,  befides  this  method  of  imprefling,  (which  is  only  de- 
fenfible  from  public  neceflity,  to  which  all  private  confiderations 
muft  give  way)  there  are  other  ways  that  tend  to  the  increafe  of 
feamen,  and  manning  the  royal  navy.  Pariflies  may  bind  out  poor 
boys  apprentices  to  mafters  of  merchantmen,  who  fliall  be  pro¬ 
tected  from  imprefling  for  the  firft  three  years ;  and  if  they  are 
imprefled  afterwards,  the  mafters  fliall  be  allowed  their  wages  n  : 
great  advantages  in  point  of  wages  are  given  to  volunteer  feamen 
in  order  to  induce  them  to  enter  into  his  majefty’s  fervice  0 :  and 
every  foreign  feaman,  who  during  a  war  fliall  ferve  two  years  in 
any  man  of  war,  merchantman,  or  privateer,  is  naturalized  ipfo 
faSio p.  About  the  middle  of  king  William’s  reign,  a  fcheme  was 
fet  on  foot 9  for  a  regifter  of  feamen  to  the  number  of  thirty 

k  Stat.  2  ic  3  Ph.  &  M.  c.  1 6.  ”  Stat.  2  Ann.  c.  6. 

1  Stat.  5  Eliz.  c.  5.  «  Stat.  1  Geo.  II.  ft.  2.  c.  14. 

m  Stat.  7  &  8  W.  III.  c.  21.  2  Ann.  c.  6.  p  Stat.  13  Geo.  II.  c.  3. 

4&5Ann.  c.  19.  1 3  Geo. II.  c.  17.  EsV.  1  Stat.  7 &8  W. III.  c.  21. 
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thoufand,  for  a  constant  and  regular  fupply  of  the  king’s  fleet  j 
with  great  privileges  to  the  registered  men,  and,  on  the  other 
hand,  heavy  penalties  in  cafe  of  their  non-appearance  when  called 
for  :  but  this  registry,  being  judged  to  be  rather  a  badge  of  fla- 
very,  was  abolished  by  Statute  9  Ann.  c.  21. 

2.  The  method  of  ordering  feamen  in  the  royal  fleet,  and 
keeping  up  a  regular  discipline  there,  is  directed  by  certain  exprefs 
rules,  articles,  and  orders,  flrSt  enacted  by  the  authority  of  parlia¬ 
ment  foon  after  the  restoration  r  j  but  fince  new-modelled  and  al¬ 
tered,  after  the  peace  of  Aix  la  Chapelle  s,  to  remedy  fome  de¬ 
feats  which  were  of  fatal  confequence  in  conducting  the  preceding 
war.  In  thefe  articles  of  the  navy  almoft  every  poflible  offence 
is  fet  down,  and  the  puniShment  thereof  annexed  :  in  which 
refpeCt  the  feamen  have  much  the  advantage  over  their  brethren 
in  the  land  fervice ;  whofe  articles  of  war  are  not  enaCted  by 
parliament,  but  framed  from  time  to  time  at  the  pleafure  of  the 
crown.  Yet  from  whence  this  distinction  arofe,  and  why  the 
executive  power,  which  is  limited  fo  properly  with  regard  to  the 
navy.  Should  be  fo  extenfive  with  regard  to  the  army,  it  is  hard 
to  alfign  a  reafon  :  unlefs  it  proceeded  from  the  perpetual  esta¬ 
blishment  of  the  navy,  which  rendered  a  permanent  law  for  their 
regulation  expedient ;  and  the  temporary  duration  of  the  army, 
which  fubfiSted  only  from  year  to  year,  and  might  therefore  with 
lefs  danger  be  fubjeCted  to  diferetionary  government.  But,  what¬ 
ever  was  apprehended  at  the  flrSt  formation  of  the  mutiny  aCt, 
the  regular  renewal  of  our  Standing  force  at  the  entrance  of  every 
year  has  made  this  distinction  idle.  For,  if  from  experience  paSt 
we  may  judge  of  future  events,  the  army  is  now  laStingly  in¬ 
grafted  into  the  British  constitution  j  with  this  Singularly  fortunate 
circumstance,  that  any  branch  of  the  legislature  may  annually 
put  an  end  to  it’s  legal  existence,  by  refusing  to  concur  in  it’s 
continuance. 


5  Stat.  22  Geo,  II.  c.  23. 


1  Stat,  ?3  Car.  II.  ft.  i,  c.  9. 
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3.  With  regard  to  the  privileges  conferred  on  failors,  they 
'  are  pretty  much  the  fame  with  thofe  conferred  on  foldiers  ;  with 
regard  to  relief,  when  maimed,  or  wounded,  or  fuperannuate, 
either  by  county  rates,  or  the  royal  hofpital  at  Greenwich  ;  with 
regard  alfo  to  the  exercife  of  trades,  and  the  power  of  making 
nuncupative  teftaments :  and,  farther  \  no  feaman  aboard  his 
majefty’s  fhips  can  be  arretted  for  any  debt,  unlefs  the  fame  be 
fworn  to  amount  to  at  leaft  twenty  pounds ;  though,  by  the 
annual  mutiny  adt,  a  foldier  may  be  arretted  for  a  debt  which, 
extends  to  half  that  value,  but  not  to  a  lefs  amount. 


*  Stat.  1  Geo  II.  ft.  2.  c.  14* 
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Chapter  the  fourteenth. 
Of  MASTER  and  SERVANT. 


HAVING  thus  commented  on  the  rights  and  duties  of 
perfons,  as  (landing  in  the  public  relations  of  magiftrates 
and  people,  the  method  I  have  marked  out  now  leads  me  to 
confider  their  rights  and  duties  in  private  oeconomical  relations. 

The  three  great  relations  in  private  life  are,  i.  That  of  maf- 
ter  and  Jervant ;  which  is  founded  in  convenience,  whereby  a 
man  is  directed  to  call  in  the  affiftance  of  others,  where  his  own 
/kill  and  labour  will  not  be  fufficient  to  anfwer  the  cares  incum¬ 
bent  upon  him.  2.  That  of  hujband  and  wife  ;  which  is  founded 
in  nature,  but  modified  by  civil  fociety  :  the  one  directing  man 
to  continue  and  multiply  his  fpecies,  the  other  preferibing  the 
manner  in  which  that  natural  impulfe  mull  be  confined  and  re¬ 
gulated.  3.  That  of  parent  and  child ,  which  is  confequential  to 
that  of  marriage,  being  it’s  principal  end  and  defign  :  and  it  is 
by  virtue  of  this  relation  that  infants  are  protected,  maintained, 
and  educated.  But,  fince  the  parents,  on  whom  this  care  is  pri¬ 
marily  incumbent,  may  be  fnatched  away  by  death  or  otherwife, 
before  they  have  completed  their  duty,  the  law  has  therefore  pro¬ 
vided  a  fourth  relation  ;  4.  That  of  guardian  and  ward ,  which 
is  a  kind  of  artificial  parentage,  in  order  to  fupply  the  deficiency, 
whenever  it  happens,  of  the  natural.  Of  all  thefe  relations  in 
their  order. 
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In  difcufling  the  relation  of  majler  and  fervant ,  I  fhall,  firfl, 
confider  the  feveral  forts  of  fervants,  and  how  this  relation  is 
created  and  deftroyed  :  feeondly,  the  effedl  of  this  relation  with 
regard  to  the  parties  themfelves :  and,  laflly,  it’s  e£Fe<5t  with  re¬ 
gard  to  other  perfons. 

I.  As  to  the  feveral  forts  of  fervants :  I  have  formerly  obfer- 
ved a  that  pure  and  proper  flavery  does  not,  nay  cannot,  fubfift  in 
England  ;  fuch  I  mean,  whereby  an  abfolute  and  unlimited  power 
is  given  to  the  mailer  over  the  life  and  fortune  of  the  (lave.  And 
indeed  it  is  repugnant  to  reafon,  and  the  principles  of  natural 
law,  that  fuch  a  flate  fhould  fubfift  any  where.  The  three  ori¬ 
gins  of  the  right  of  flavery,  afligned  by  Juilinianb,  are  all  of  them 
built  upon  falfe  foundations.  As,  firft,  flavery  is  held  to  arife 
“ jure  gentium,"  from  a  Hate  of  captivity  in  war  ;  whence  flaves 
are  called  mancipia,  quaji  rhann  capti.  The  conqueror,  fay  the 
civilians,  had  a  right  to  the  life  of  his  captive  ;  and,  having  fpared 
that,  has  a  right  to  deal  with  him  as  he  pleafes.  But  it  is  an 
untrue  pofition,  when  taken  generally,  that,  by  the  law  of  na¬ 
ture  or  nations,  a  man  may  kill  his  enemy:  he  has  only  a  right 
to  kill  him,  in  particular  cafes ;  in  cafes  of  abfolute  neceffity, 
for  felf-defence  ;  and  it  is  plain  this  abfolute  neceflity  did  not 
fubfift,  fince  the  viitor  did  not  adtually  kill  him,  but  made  him 
prifoner.  War  is  itfelf  juftifiable  only  on  principles  of  felf-pre- 
fervation  ;  and  therefore  it  gives  no  other  right  over  prifoners, 
but  merely  to  difable  them  from  doing  harm  to  us,  by  confining 
their  perfons  :  much  lefs  can  it  give  a  right  to  kill,  torture,  abufe, 
plunder,  or  even  to  enflave,  an  enemy,  when  the  war  is  over. 
Since  therefore  the  right  of  making  flaves  by  captivity,  depends 
on  a  fuppofed  right  of  daughter,  that  foundation  failing,  the  con- 
fequence  drawn  from  it  muft  fail  likewife.  But,  feeondly,  it  is 
faid  that  flavery  may  begin  “jure  chili-"  when  one  man  fells 
himfclf  to  another.  This,  if  only  meant  of  contracts  to  ferve  or 

a  pag.  127.  jure  gentium ,  aut  jure  cinjili  :  nafeuntur  ex 

b  Servi  aut  funt,  aut  nafeuntur:  f.unt  anci His  nofris,  lnftt  1,3.  4. 
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work  for  another,  is  very  juft  :  but  when  applied  to  ftridt  flavery, 
in  the  fenfe  of  the  laws  of  old  Rome  or  modern  Barbary,  is  alfo 
impofiible.  Every  fale  implies  a  price,  a  quid  pro  quo,  an  equi¬ 
valent  given  to  the  feller  in  lieu  of  what  he  transfers  to  the  buyer  : 
but  what  equivalent  can  be  given  for  life,  and  liberty,  both  of 
which  (in  abfolute  flavery)  are  held  to  be  in  the  mafter’s  difpofal  ? 
His  property  alfo,  the  very  price  he  feems  to  receive,  devolves 
ipfo  fa£lo  to  his  mafter,  the  inftant  he  becomes  his  Have.  In  this 
cafe  therefore  the  buyer  gives  nothing,  and  the  feller  receives  no¬ 
thing  :  of  what  validity  then  can  a  fale  be,  which  deftroys  the 
very  principles  upon  which  all  fales  are  founded  ?  Laftly,  we  are 
told,  that  befides  thefe  two  ways  by  which  flaves  “ Jiunt ,”  or  are 
acquired,  they  may  alfo  be  hereditary:  “ fervi  nafcuiitur the 
children  of  acquired  flaves  are,  jure  naturae,  by  a  negative  kind 
of  birthright,  flaves  alfo.  But  this,  being  built  on  the  two  former 
rights,  muft  fall  together  with  them.  If  neither  captivity,  nor  the 
fale  of  one’s  felf,  can  by  the  law  of  nature  and  reafon  reduce  the 
parent  to  flavery,  much  lei's  can  they  reduce  the  offspring. 

Upon  thefe  principles  the  law  of  England  abhors,  and  will 
not  endure  the  exiftence  of,  flavery  within  this  nation  :  fo  that 
when  an  attempt  was  made  to  introduce  it,  by  ftatute  1  Edw.  VI. 
c.  3.  which  ordained,  that  all  idle  vagabonds  fhould  be  made 
flaves,  and  fed  upon  bread,  water,  or  fmall  drink,  and  refufe  meat ; 
fhould  wear  a  ring  of  iron  round  their  necks,  arms,  or  legs ;  and 
fhould  be  compelled  by  beating,  chaining,  or  otherwife,  to  per¬ 
form  the  work  aftigned  them,  were  it  never  fo  vile ;  the  fpirit  of 
the  nation  could  not  brook  this  condition,  even  in  the  moft  aban¬ 
doned  rogues;  and  therefore  this  ftatute  was  repealed  in  two  years 
afterwards  c.  And  now  it  is  laid  downd,  that  a  Have  or  negro,  the 
inftant  he  lands  in  England,  becomes  a  freeman ;  that  is,  the 
law  will  protect  him  in  the  enjoyment  of  his  perfon,  and  his 
property.  Yet,  with  regard  to  any  right  which  the  mafter  may 
have  acquired  to  the  perpetual  fervice  of  John  or  Thomas,  this 
will  remain  exactly  in  the  fame  ftate  as  before  :  for  this  is  no 
‘  Stat.  3  &  4  Edw.  VI.  c.  1 6.  d  Salk.  666. 
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more  than  the  fame  ftate  of  fubjeCtion  for  life,  which  every  ap¬ 
prentice  fubmits  to  for  the  fpace  of  feven  years,  or  fometimes 
for  a  longer  term.  Hence  too  it  follows,  that  the  infamous  and 
unchriftian  practice  of  withholding  baptifm  from  negro  fervants, 
left  they  fhould  thereby  gain  their  liberty,  is  totally  without 
foundation,  as  well  as  without  excufe.  The  law  of  England  aCts 
upon  general  and  extenfive  principles:  it  gives  liberty,  rightly 
understood,  that  is,  protection,  to  a  jew,  a  turk,  or  a  heathen, 
as  well  as  to  thofe  who  profefs  the  true  religion  of  Chrift ;  and 
it  will  not  diflolve  a  civil  obligation  between  mafter  and  fervant, 
on  account  of  the  alteration  of  faith  in  either  of  the  parties  : 
but  the  Have  is  entitled  to  the  fame  protection  in  England  before, 
as  after,  baptifm ;  and,  whatever  fervice  the  heathen  negro  owed 
to  his  American  mafter,  the  fame  is  he  bound  to  render  when 
brought  to  England  and  made  a  chriftian. 

1.  The  firft  fort  of  fervants  therefore,  acknowleged  by  the 
laws  of  England,  are  menial fervants  ;  fo  called  from  being  intro 
moenia,  or  domeftics.  The  contract  between  them  and  their 
mafters  arifes  upon  the  hiring.  If  the  hiring  be  general  without 
any  particular  time  limited,  the  law  conftrues  it  to  be  a  hiring  for 
a  year';  upon  a  principle  of  natural  equity,  that  the  fervant  ihall 
ferve,  and  the  mafter  maintain  him,  throughout  all  the  revolu¬ 
tions  of  the  relpeCtive  feafons ;  as  well  when  there  is  work  to  be 
done,  as  when  there  is  notf :  but  the  contract  may  be  made  for 
any  larger  or  fmaller  term.  All  fingle  men  between  twelve  years 
old  and  fixty,  and  married  ones  under  thirty  years  of  age,  and  all 
fingle  women  between  twelve  and  forty,  not  having  any  vifible 
livelihood,  are  compellable  by  two  juftices  to  go  out  to  fervice 
in  hufbandry  or  certain  fpecific  trades,  for  the  promotion  of  ho- 
neft  induftry :  and  no  mafter  can  put  away  his  fervant,  or  fer¬ 
vant  leave  his  mafter,  after  being  fo  retained,  either  before  or  at 
the  end  of  his  term,  without  a  quarter’s  warning ;  unlefs  upon 

'  F.  N.  B.  168. 
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reafonable  caufe  to  be  allowed  by  a  juftice  of  the  peace6:  but 
they  may  part  by  confent,  or  make  a  fpecial  bargain. 

2.  Another  fpecies  of  fervants  are  called  apprentices  (from 
apprendre,  to  learn)  and  are  ufually  bound  for  a  term  of  years,  by 
deed  indented  or  indentures,  to  ferve  their  mafters,  and  be  main¬ 
tained  and  inftrudted  by  them.  This  is  ufually  done  to  perfons 
of  trade,  in  order  to  learn  their  art  and  myftery  ;  and  fometimes 
very  large  fums  are  given  with  them,  as  a  premium  for  fuch  their 
inftrudtion :  but  it  may  be  done  to  hulbandmen,  nay  to  gentle¬ 
men,  and  others.  Andh  children  of  poor  perfons  may  be  ap¬ 
prenticed  out  by  the  overfeers,  with  confent  of  two  juftices,  till 
twenty.four  years  of  age,  to  fuch  perfons  as  are  thought  fitting; 
who  are  alfo  compellable  to  take  them :  and  it  is  held,  that  gen¬ 
tlemen  of  fortune,  and  clergymen,  are  equally  liable  with  others 
to  fuch  compulfion  1 :  for  which  purpofes  our  ftatutes  have  made 
the  indentures  obligatory,  even  though  fuch  parifh-apprentice  be 
a  minor  f  Apprentices  to  trades  may  be  difcharged  on  reafonable 
caufe,  either  at  requeft  of  themfelves  or  mailers,  at  the  quarter 
feffions,  or  by  one  jullice,  with  appeal  to  the  feflionsk;  who 
may,  by  the  equity  of  the  ftatute,  if  they  think  it  reafonable, 
diredt  reftitution  of  a  ratable  lhare  of  the  money  given  with  the 
apprentice1:  and  parifh  apprentices  may  be  difcharged  in  the 
fame  manner,  by  two  juftices1”..  But  if  an  apprentice,  with 
whom  lefs  than  ten  pounds  hath  been  given,  runs  away  from  his 
mafter,  he  is  compellable  to  ferve  out  his  time  of  abfence,  or 
make  fatisfadlion  for  the  fame,  at  any  time  within  feven  years 
after  the  expiration  of  his  original  contradl n. 

3.  A  third  fpecies  of  fervants  are  labourers,  who  are  only 

hired  by  the  day  or  the  week,  and  do  not  live  intra  moenia ,  as 

*  Stat.  5  Eliz.  c.  4.  J  Stat.  5  Eliz.  c.  4.  43  Eliz.  c.  2.  Cro. 

h  Stat.  5  Eliz.  c.4.  43  Eliz.  c.  2.  ijac.  I.  Car.  1 79. 
c.  25.  7jac.  I.  c.  3.  8&9W.  &M.  c.  30.  k  Stat.  5  Eliz.  c.  4. 

z&3  Ann.  c.  6.  4  Ann.  c.  19.  17  Geo.  II.  i  Salk.  67. 

c-5*  .  m  Stat.  20  Geo.  II.  c.  19. 

1  Salk-  57-  49**  »  Stat.  6 Geo. III.  c.26. 
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part  of  the  family ;  concerning  whom  the  ftatutes  before  cited 0 
have  made  many  very  good  regulations }  1.  Directing  that  all  per- 
fons  who  have  no  vifible  effects  may  be  compelled  to  work; 
2.  Defining  how  long  they  muft  continue  at  work  in  fummer 
and  winter :  3.  Punifliing  fuch  as  leave  or  defert  their  work  : 
4.  Empowering  the  juttices  at  feflions,  or  the  flieriff  of  the 
county,  to  fettle  their  wages :  and  5.  Inflicting  penalties  on  fuch 
as  either  give,  or  exaCt,  more  wages  than  are  fo  fettled. 

4.  There  is  yet  a  fourth  fpecies  of  fervants,  if  they  may  be 
fo  called,  being  rather  in  a  fuperior,  a  minifterial,  capacity ;  fuch 
as  Jiewards,  factors,  and  bailiffs  :  whom  however  the  law  confi- 
ders  as  fervants  pro  tempore,  with  regard  to  fuch  of  their  aCts,  as 
affeCt  their  matter's  or  employer’s  property.  Which  leads  me  to 
confider, 

II.  The  manner  in  which  this  relation,  of  fervice,  affedts  ei¬ 
ther  the  matter  or  fervant.  And,  firft,  by  hiring  and  fervice  for 
a  year,  or  apprenticefhip  under  indentures,  a  perfon  gains  a  fettle- 
ment  in  that  parifh  wherein  he  laft  ferved  forty  daysp.  In  the  next 
place  perfons,  ferving  as  apprentices  to  any  trade,  have  an  exclufive 
right  to  exercife  that  trade  in  any  part  of  England q.  This  law, 
with  regard  to  the  exclufive  part  of  it,  has  by  turns  been  looked 
upon  as  a  hard  law,  or  as  a  beneficial  one,  according  to  the  pre¬ 
vailing  humour  of  the  times :  which  has  occafioned  a  great  va¬ 
riety  of  refolutions  in  the  courts  of  law  concerning  it  j  and  at¬ 
tempts  have  been  frequently  made  for  it’s  repeal,  though  hitherto 
without  fuccefs.  At  common  law  every  man  might  ufe  what 
trade  he  pleafed ;  but  this  ftatute  reftrains  that  liberty  to  fuch  as 
have  ferved  as  apprentices :  the  adverfaries  to  which  provifion 
fay,  that  all  reftridtions  (which  tend  to  introduce  monopolies)  are 
pernicious  to  trade ;  the  advocates  for  it  allege,  that  unlkilfulnefs 
in  trades  is  equally  detrimental  to  the  public,  as  monopolies. 
This  reafon  indeed  only  extends  to  fuch  trades,  in  the  exercife 

0  Stat.  5  Eliz.  c.  4.  6  Geo.  III.  c.  26.  1  Stat.  5  Eliz.  c.  4. 

f  See  pag.  364. 
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whereof  lkill  is  required  :  but  another  of  their  arguments  goes 
much  farther ;  viz.  that  apprenticelhips  are  ufeful  to  the  com¬ 
monwealth,  by  employing  of  youth,  and  learning  them  to  be 
early  induftrious  j  but  that  no  one  would  be  induced  to  undergo 
a  feven  years  fervitude,  if  others,  though  equally  ikilful,  were 
allowed  the  fame  advantages  without  having  undergone  the  fame 
difcipline  :  and  in  this  there  feems  to  be  much  reafon.  However, 
the  refolutions  of  the  courts  have  in  general  rather  confined  than 
extended  the  rellridlion.  No  trades  are  held  to  be  within  the  lla- 
tute,  but  fuch  as  were  in  being  at  the  making  of  it r :  for  tra¬ 
ding  in  a  country  village,  apprenticelhips  are  not  requifite  s :  and 
following  the  trade  feven  years  is  fufficient  without  any  binding  ; 
for  the  ftatute  only  fays,  the  perfon  mull  ferve  as  an  apprentice, 
and  does  not  require  an  adtual  apprenticelhip  to  have  exifted h 

A  master  may  by  law  corredt  his  apprentice  or  fervant  for 
negligence  or  other  mifbehaviour,  fo  it  be  done  with  moderation"  : 
though,  if  the  mailer’s  wife  beats  him,  it  is  good  caufe  of  de¬ 
parture'7.  But  if  any  fervant,  workman,  or  labourer  aflaults  his 
mailer  or  dame,  he  lhall  fuller  one  year’s  imprifonment,  and  other, 
open  corporal  punifhment,  not  extending  to  life  or  limb  \ 

By  fervice  all  fervants  and  labourers,  except  apprentices,  be¬ 
come  entitled  to  wages :  according  to  their  agreement,  if  menial 
fervants ;  or  according  to  the  appointment  of  the  Iherilt  or  fel- 
fions,  if  labourers  or  fervants  in  hulbandry  :  for  the  llatutes  for 
regulation  of  wages  extend  to  fuch  fervants  only  y  5  it  being  im- 
polTible  for  any  magillrate  to  be  a  judge  of  the  employment  of 
menial  fervants,  or  of  courfe  to  aflefs  their  wages. 

III.  Let  us,  lallly,  fee  how  11  rangers  may  be  affedled  by  this 
relation  of  mailer  and  fervant :  or  how  a  mailer  may  behave  to- 


1  Lord  Raym.  5  14. 

5  iVentr.  51.  2  Keb.  583. 

*  Lord  Raym.  1 179. 

®  1  Hawk,  P.C.  130.  Lamb.  Eiren.  127, 


"  F.  N.  B.  168. 

*  Stat.  5  Eliz.  c,  4. 
y  2  Jones.  47. 
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wards  others  on  behalf  of  his  fervant ;  and  what  a  fervant  may 
do  on  behalf  of  his  matter. 


And,  firft,  the  matter  may  maintain,  that  is,  abet  and  attift 
his  fervant  in  any  adlion  at  law  againft  a  ftranger  :  whereas,,  in 
general,  it  is  an  offence  againft  public  juftice  to  encourage  fuits 
and  animofities,  by  helping  to  bear  the  expenfe  of  them,  and  is 
called  in  law  maintenance  *.  A  matter  alfo  may  bring  an  adtion 
againft  any  man  for  beating  or  maiming  his  fervant  j  but  in  fuch 
cafe  he  mutt  aflign,  as  a  fpecial  reafon  for  fo' doing,  his  own  da¬ 
mage  by  the  lofs  of  his  fervice ;  and  this  lofs  mutt  be  proved 
upon  the  trial a.  A  matter  likewife  may  juftify  an  affault  in  de¬ 
fence  of  his  fervant,  and  a  fervant  in  defence  of  his  matter b the 
matter,  becaufe  he  has  an  intereft  in  his  fervant,  not  to  be  de¬ 
prived  of  his  fervice  \  the  fervant,  becaufe  it  is  part  of  his  duty, 
for  which  he  receives  his  wages,  to  ftand  by  and  defend  his 
matter c.  Alfo  if  any  perfon  do  hire  or  retain  my  fervant,  being 
in  my  fervice,  for  which  the  fervant  departeth  from  me  and  goeth 
to  ferve  the  other,  I  may  have  an  adtion  for  damages  againft  both 
the  new  matter  and  the  fervant,  or  either  of  them  :  but  if  the 
new  matter  did  not  know  that  he  is  my  fervant,  no  adtion  lies  ; 
unlefs  he  afterwards  refufe  to  reftore  him  upon  information  and 
demand d.  The  reafon  and  foundation  upon  which  all  this  doc¬ 
trine  is  built,  feem  to  be  the  property  that  every  man  has  in  the 
fervice  of  his  domeftics ;  acquired  by  the  contradt  of  hiring,  and 
purchafed  by  giving  them  wages. 

A  s  for  thofe  things  which  a.  fervant  may  do  on  behalf  of  his 
matter,  they  feem  all  to  proceed  upon  this  principle,  that  the 
matter  is  anfwerable  for  the  adt  of  his  fervant,  if  done  by  his 
command,  either  expreftly  given,  or  implied  :  nam  quifacit  pen 
alium,  facit  per  fee.  Therefore,  if  the  fervant  commit  a  trefpafs 

2  2  Roll.  Abr.  1 1  5,  •  for  his  mailer,  a  parent  for  his  child,  and 

a  9  Rep.  1 13.  a.hufband  or  father  for  the  chaflity  of  hia 

b  2  Roll.  Abr.  546.  wife  or  daughter. 

c  In.  like  manner,  by  the  laws  of  king  d  F.  N.  B.  167,  168. 

Alfred,  c.  38.  a  fervant  was  allowed  to  fight  c  4  Inft.  109. 
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by  the  command  or  encouragement  of  his  mafter,  the  matter  ttiall 
be  guilty  of  it  :  not  that  the  fervant  is  excufed,  for  he  is  only  to 
obey  his  mafter  in  matters  that  are  honeft  and  lawful.  If  an  inn¬ 
keeper's  fervants  rob  his  guefts,  the  mafter  is  bound  to  reftitutionf : 
for  as  there  is  a  confidence  repofed  in  him,  that  he  will  take  care 
to  provide  honeft  fervants,  his  negligence  is  a  kind  of  implied 
confent  to  the  robbery  ;  ?iam,  qui  ?ion  probibet,  cum  prohibere  pof- 
fit,  jubet.  So  likewife  if  the  drawer  at  a  tavern  fells  a  man  bad 
wine,  whereby  his  health  is  injured,  he  may  bring  an  action 
againft  the  mafter8:  for,  although  the  mafter  did  not  exprefily 
order  the  fervant  to  fell  it  to  that  perfon  in  particular,  yet  his 
permitting  him  to  draw  and  fell  it  at  all  is  impliedly  a  general 
command. 

I  n  the  fame  manner,  whatever  a  fervant  is  permitted  to  do  in 
the  ufual  courfe  of  his  bufinefs,  is  equivalent  to  a  general  com¬ 
mand.  If  I  pay  money  to  a  banker’s  fervant,  the  banker  is  an- 
fwerable  for  it :  if  I  pay  it  to  a  clergyman’s  or  a  phyfician’s  fer¬ 
vant,  whofe  ufual  bufinefs  it  is  not  to  receive  money  for  his  maf¬ 
ter,  and  he  imbezzles  it,  I  mull  pay  it  over  again.  If  a  fteward 
lets  a  leafe  of  a  farm,  without  the  owner’s  knowlege,  the  owner 
muft  ftand  to  the  bargain  ;  for  this  is  the  fteward’s  bufinefs.  A 
wife,  a  friend,  a  relation,  that  ufe  to  tranfaft  bufinefs  for  a  man, 
are  quoad  hoc  his  fervants ;  and  the  principal  muft  anfwer  for  their 
conduil :  for  the  law  implies,  that  they  a£t  under  a  general  com¬ 
mand  ;  and,  without  fuch  a  do&rine  as  this,  no  mutual  inter- 
courfe  between  man  and  man  could  fubfift  with  any  tolerable  con¬ 
venience.  If  I  ufually  deal  with  a  tradefman  by  myfelf,  or  con- 
ftantly  pay  him  ready  money,  I  am  not  anfwerable  for  what  my 
fervant  takes  up  upon  truft ;  for  here  is  no  implied  order  to  the 
tradefman  to  truft  my  fervant :  but  if  I  ufually  fend  him  upon 
truft,  or  fometimes  on  truft  and  fometimes  with  ready  money,  I 
am  anfwerable  for  all  he  takes  up  ;  for  the  tradefman  cannot  pof- 
fibly  diftinguilh  when  he  comes  by  my  order,  and  when  upon  his 

own  authority*1. 

✓ 

f  Noy’s  max.  c.  43. 

s  1  Roll.  Abr.  95. 
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If  a'  fervant,  laftly,  by  his  negligence  does  any  damage  to  a 
ftranger,  the  matter  fliall  anfwer  for  his  negledt:  if  a  fmith’s 
fervant  lames  a  horfe  while  he  is  ftioing  him,  an  adtion  lies  againft 
the  matter,  and  not  againft  the  fervant.  But  in  thefe  cafes  the 
damage  mutt  be  done,  while  he  is  adtually  employed  in  the  maf- 
ter’s  fervice  j  otherwife  the  fervant  fhall  anfwer  for  his  own  mif- 
behaviour.  Upon  this  principle,  by  the  common  law  *,  if  a  fer¬ 
vant  kept  his  matter’s  fire  negligently,  fo  that  his  neighbour’s 
houfe  was  burned  down  thereby,  an  adtion  lay  againft  the  maf- 
ter  j  becaufe  this  negligence  happened  in  his  fervice  :  otherwife,, 
if  the  fervant,  going  along  the  ftreet  with  a  torch,  by  negligence 
fets  fire  to  a  houfe  ;  for  there  he  is  not  in  his  matter’s  immediate 
fervice,  and  mutt  himfelf  anfwer  the  damage  perfonally.  But 
now  the  common  law  is,  in  the  former  cafe,  altered  by  ftatute 
6  Ann.  c.  3.  which  ordains  that  no  adtion  fhall  be  maintained, 
againft  any,  in  whofe  houfe  or  chamber  any  fire  fliall  acciden¬ 
tally  begin ;  for  their  own  lofs  is  fufficient  punifhment  for  their 
own  or  their  fervants’  carelefliiefs.  But  if  fuch  fire  happens 
through  negligence  of  any  fervant  (whofe  lofs  is  commonly  very 
little)  fuch  fervant  fliall  forfeit  100/,  to  be  diftributed  among 
the  fufferers  ;  and,  in  default  of  payment,  fliall  be  committed  to 
fome  workhoufe  and  there  kept  to  hard  labour  for  eighteen 
months k.  A  matter  is,  laftly,  chargeable  if  any  of  his  family 
layeth  or  cafteth  any  thing  out  of  his  houfe  into  the  ftreet  or 
common  highway,  to  the  damage  of  any  individual,,  or  the  com¬ 
mon  nufance  of  his  majefty’s  liege  people  1 :  for  the  matter  hath- 
the  fuperintendance  and  charge  of  all  his  houfliold.  And  this 
alfo  agrees  with  the  civil  law1";  which  holds,  that  the  pater 
familias,  in  this  and  fimilar  cafes,  “  ob  alterius  culpam  tenetur,  five. 
“ fervi,  five  liberu ” 


1  Noy’s  max.  c.  44.  not  able  to  pay,  was  to  fufFer  a  corporal- 

k  Upon  a  fimilar  principle,  by  the  law  punifhment. 
of  the  twelve  tables  at  Rome,  a  perfon  by  1  Noy’s  max.  c.  44. 
whofe  negligence  any  fire  began  was  bound  m  Ff.  9,  3.  N  Fuji,  4.  5.  r, 
to  pay  double  to  the  fufferers  j  or  if  he  was 


W  E 


432 


The  Rights 


Book  I. 


W  e  may  obferve,  that  in  all  the  cafes  here  put,  the  mafter 
may  be  frequently  a  lofer  by  the  truft  repofed  in  his  fervant,  but 
never  can  be  a  gainer  :  he  may  frequently  be  anfwerable  for  his 
fervant’s  misbehaviour,  but  never  can  Shelter  himfelf  from  pu¬ 
nishment  by  laying  the  blame  on  his  agent.  The  reafon  of  this 
is  ftill  uniform  and  the  fame ;  that  the  wrong  done  by  the  fer¬ 
vant  is  looked  upon  in  law  as  the  wrong  of  the  mafter  himfelf ; 
and  it  is  a  Standing  maxim,  that  no  man  Shall  be  allowed  to  make 
any  advantage  of  his  own  wrong. 
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Chapter  the  fifteenth. 
Of  HUSBAND  and  WIFE. 


THE  fecond  private  relation  of  perfons  is  that  of  marriage, 
which  includes  the  reciprocal  rights  and  duties  of  hufband 
and  wife ;  or,  as  moil  of  our  elder  law  books  call  them,  of  baron 
and  feme.  In  the  confideration  of  which  I  fhall  in  the  firll  place 
enquire,  how  marriages  may  be  contradted  or  made;  fliall  next 
point  out  the  manner  in  which  they  may  be  diflolved  i  and 
fhall,  laflly,  take  a  view  of  the  legal  effedts  and  confequdnce  of 
marriage. 

I.  Our  law  confiders  marriage  in  no  other  light  than  as  a 
civil  contradt.  The  holinefs  of  the  matrimonial  ftate  is  left  en¬ 
tirely  to  the  ecclefiaftical  law  :  the  temporal  courts  not  having 
jurifdidtion  to  coniider  unlawful  marriage  as  a  lin,  but  merely 
as  a.civil  inconvenience.  The  puniihment  therefore,  or  annulling, 
of  inceftuous  or  other  unfcriptural  marriages,  is  the  province  of 
the  fpiritual  courts;  which  adt  pro  falut.e  anmae* .  And,  taking 
it  in  this  civil  light,  the  law  treats  it  as  it  does  all  other  contradts.; 
allowing  it  to  be  good  and  valid  in  all  cafes,  where  the  parties  at 
the  time  of  making  it  were,  in  the  firft  place,  willing  to  contradt; 
fecondly,  able  to  contradt ;  and,  laltly,  adtually  did  contradt,  in 
the  proper  forms  and  folemnities  required  by  law. 

a  Salk.  121, 
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First,  they  mull  be  willing  to  contract.  “  Confenfus ,  non  con - 
“  cubitus ,  facit  nuptias,”  is  the  maxim  of  the  civil  law  in  this 
cafeb:  and  it  is  adopted  by  the  common  lawyers1,  who  indeed 
have  borrowed  (efpecially  in  antient  times)  almoft  all  their  notions 
of  the  legitimacy  of  marriage  from  the  canon  and  civil  laws. 

Secondly,  they  mull  be  able  to  contract.  In  general,  all 
perfons  are  able  to  contrail  themfelves  in  marriage,  unlefs  they 
labour  under  fome  particular  difabilitles,  and  incapacities.  What 
thofe  are,  it  will  here  be  our  bufinefs  to  enquire. 

Now  thefe  difabilities  are  of  two  forts:  firll,  fuch  as  are  ca¬ 
nonical,  and  therefore  fufficient  by  the  ecclefiaftical  laws  to  avoid 
the  marriage  in  the  fpiritual  court ;  but  thefe  in  our  law  only 
make  the  marriage  voidable,  and  not  ipfo  fa£lo  void,  until  fen- 
tence  of  nullity  be  obtained.  Of  this  nature  are  pre-contrail  5 
confanguinity,  or  relation  by  blood ;  and  affinity,  or  relation  by 
marriage ;  and  fome  particular  corporal  infirmities.  And  thefe 
canonical  difabilities  are  either  grounded  upon  the  exp  refs  words 
of  the  divine  law,  or  are  confequences  plainly  deducible  from 
thence  :  it  therefore  being  llnful  in  the  perfons,  who  labour  un¬ 
der  them,  to  attempt  to  contrail  matrimony  together,  they  are 
properly  the  objeil  of  the  ecclefiaftical  magiftrate’s  coercion  ;  in 
order  to  feparate  the  offenders,  and  infliit  penance  for  the  offence, 
pro  falute  anhnarum.  But  fuch  marriages  not  being  void  ab  initio,. 
but  voidable  only  by  fentence  of  reparation,  they  are  efteemed 
valid  to  all  civil  purpofes,  unlefs  fuch  reparation  is  ailually  made 
during  the  life  of  the  parties.  For,  after  the  death  of  either  of 
them,  the  courts  of  common  law'will  not  fuffer  the  fpiritual  court 
to  declare  fuch  marriages  to  have  been  void  j  becaufe  fuch  decla¬ 
ration  cannot  now  tend  to  the  reformation  of  the  parties  d.  And 
therefore  when  a  man  had  married  his  firft  wife’s  fifter,  and  after 
her  death  the  bilhop-s  court  was  proceeding  to  annul  the  mar- 

b  Ff.  50.  17.  30.,  J  Ibid . 

c  Co,  Litt.  33, 
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riage  and  baftardizc  the  ilTue,  the  court  of  king’s  bench  granted 
a  prohibition  quoad  hoc ;  but  permitted  them  to  proceed  to  punifh 
the  hufband  for  inceft c.  Thefe  canonical  difabilities,  being  en¬ 
tirely  the  province  of  the  ecclefiaftical  courts,  our  books  are  per¬ 
fectly  filent  concerning  them.  But  there  are  a  few  ftatutes,  which 
ferve  as  directories  to  thofe  courts,  of  which  it  will  be  proper  to 
take  notice.  By  ftatute  32  Hen.  VIII.  c.  38.  it  is  declared,  that 
all  perfons  may  lawfully  marry,  but  fuch  as  are  prohibited  by 
God’s  law ;  and  that  all  marriages  contracted  by  lawful  perfons  in 
theface  of  the  church,  and  confummate  with  bodily  knowlege,  and 
fruit  of  children,  fhall  be  indifloluble.  And  (becaufe  in  the  times 
of  popery  a  great  variety  of  degrees  of  kindred  were  made  im¬ 
pediments  to  marriage,  which  impediments  might  however  be 
bought  off  for  money)  it  is  declared  by  the  fame  ftatute,  that  no¬ 
thing  (God’s  law  except)  fhall  impeach  any  marriage,  but  within 
the'  Levitical  degrees ;  the  fartheft  of  which  is  that  between  uncle 
and  niece f.  By  the  fame  ftatute  all  impediments,  .arifing  from 
pre-contraCts  to  other  perfons,  were  abolished  and  declared  of 
none  effeCt,  unlefs  they  had  been  confummated  with  bodily  know¬ 
lege  :  in  which  cafe  the  canon  law  holds  fuch  contract  to  be  a 
marriage  de  fadio.  But  this  branch  of  the  ftatute  was  repealed  by 
ftatute  2  &  3  Edw.  VI.  c.  23..  How  far  the  aCt  of  26  Geo.  II.  c.  33. 
(which  prohibits  all  fuits  in  ecclefiaftical  courts  to  compel  a  mar¬ 
riage,  in  confequence  of  any  contract)  may  collaterally  extend 
to  revive  this  claufe  of  Henry  VIII’s  ftatute,  and  abolifh  the 
impediment  of  pre-contraCt,  I  leave  to  be  confidered  by  the 
canonifts. 

The  other  fort  of  difabilities  are  thofe  which  are  created,  or 
•at  leaft  enforced,  by  the  municipal  laws.  And,  though  fome  of 
them  may  be  grounded  on  natural  law,  yet  they  are  regarded  by 
the  laws  of  the  land,  not  fo  much  in  the  light  of  any  moral  of¬ 
fence,  as  on  account  of  the  civil  inconveniences  they  draw  after 
them.  Thefe  civil  difabilities  make  the  contract  void  ab  initio, 
and  not  merely  voidable  :  not  that  they  diflclve  a  contract  already 
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formed,  but  they  render  the  parties  incapable  of  forming  any 
contract  at  all :  they  do  not  put  afunder  thofe  who  are  joined  to¬ 
gether,  but  they  previoufly  hinder  the  junction.  And,  if  any 
perfons  under  thel'e  legal  incapacities  come  together,  it  is  a  me¬ 
retricious,  and  not  a  matrimonial,  union. 

1.  The  firft  of  thefe  legal  difabilities  is  a  prior  marriage,  or 
having  another  hulband  or  wife  living ;  in  which  cafe,  befides  the 
penalties  confequent  upon  it  as  a  felony,  the  fecond  marriage  is 
to  all  intents  and  purpofes  voidE:  polygamy  being  condemned 
both  by  the  law  of  the  new  teftament,  and  the  policy  of  all  pru¬ 
dent  ftates,  efpecially  in  thefe  northern  climates.  And  Juftinian, 
even  in  the  climate  of  modern  Turkey,  is  exprefsh,  that  “  ducts 
u  uxores  eodem  tempore  habere  non  licet." 

2.  The  next  legal  dilability  is  want  of  age.  This  i3  fufficient 
to  avoid  all  other  contracts,  on  account  of  the  imbecillity  of  judg¬ 
ment  in  the  parties  contracting;  a  fortiori  therefore  it  ought  to 
avoid  this,  the  molt  important  contract  of  any.  Therefore  if  a 
boy  under  fourteen,  or  a  girl  under  twelve  years  of  age,  marries, 
this  marriage  is  only  inchoate  and  imperfeCt ;  and,  when  either  of 
them  comes  to  the  age  of  confent  aforefaid,  they  may  difagree 
and  declare  the  marriage  void,  without  any  divorce  or  fentence.in 
the  fpiritual  court.  This  is  founded  on  the  civil  law1.  But  the 
canon  law  pays  a  greater  regard  to  the  conftitution,  than  the  age, 
of  the  parties k  :  for  if  they  are  habiles  ad  matrimonium,  it  is  a 
good  marriage,  whatever  their  age  may  be.  And  in  our  law  it  is 
fo  far  a  marriage,  that,  if  at  the  age  of  confent  they  agree  to  con¬ 
tinue  together,  they  need  not  be  married  again l.  If  the  hulband 
be  of  years  of  diferetion,  and  the  wife  under  twelve,  when  fhe 
comes  to  years  of  diferetion  he  may  difagree  as  well  as  fhe  may  : 
for  in  contracts  the  obligation  muft  be  mutual ;  both  muft  be 
bound,  or  neither:  and  fo  it  is,  vice  verfa,  when  the  wife  is.  of 
years  of  diferetion,  and  the  hufband  under  m. 
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3-.  Another  incapacity  arifes  from  want  of  confent  of  pa¬ 
rents  or  guardians.  By  the  common  law,  if  the  parties  them- 
felves  were  of  the  age  of  confent,  there  wanted  no  other  concur¬ 
rence  to  make  the  marriage  valid  :  and  this  was  agreeable  to  the 
canon  law.  But,  by  feveral  ftatutes",  penalties  of  100/.  are  laid 
on  every  clergyman  who  marries  a  couple  either  without  publica¬ 
tion  of  banns  (which  may  give  notice  to  parents  or  guardians)  or 
without  a  licence,  to  obtain  which  the  confent  of  parents  or 
guardians  muft  be  fworn  to.  And  by  the  ftatute  46c  5  Ph.  &  M. 
c.  8_  whofoever  marries  any  woman  child  under  the  age  of  fixteen 
years,  without  confent  of  parents  or  guardians,  lhall  be  fubjedt  to 
fine,  or  five  years  imprifonment :  and  her  eftate  during  the  huf- 
band’s  life  lhall  go  to  and  be  enjoyed  by  the  next  heir.  The  civil 
law  indeed  required  the  confent  of  the  parent  or  tutor  at  all  ages ; 
unlefs  the  children  were  emancipated,  or  outof the  parents  power0: 
and,  if  fuch  confent  from  the  father  was  wanting,  the  marriage 
was  null,  and  the  children  illegitimate p  ;  but  the  confent  of  the 
mother  or  guardians,  if  unreafonably. withheld,  might  be  redrelfed 
and  fupplied  by  the  judge,  or  the  prelident  of  the  province  * : 
and  if  the  father  was  non  compos ,  a  fimilar  remedy  was  given  T 
Thefe  provilions  are  adopted  and  imitated  by  the  French  and 
Hollanders,  with  this  difference  :  that  in  France  the  Ions  cannot 
marry  without  confent  of  parents  till  thirty  years  of  age,  nor  the 
daughters  till  twenty  fivesj.  and  in  Holland,  the  fons  are  at  their 
own  difpofal  at  twenty  five,,  and  the  daughters  at  twenty1.'  Thus 
hath  flood,  and  thus  at  prefent  Hands,  the  law  in  other  neighbour¬ 
ing  countries.  And  it  has  lately  been  thought  proper  to  introduce 
fomewhat  of  the  fame  policy  into  our  laws,  by  ftatute  26  Geo.  II. 
c.  33.  whereby  it  is  enadted,  that  all  marriages  celebrated  by  li¬ 
cence  (for  banns  fuppofe  notice)  where  either  of  the  parties  is-, 
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under  twenty-one,  (not  being  a  widow  or  widower,  who  are 
fuppofed  emancipated)  without  the  confent  of  the  father,  or,  if 
he  be  not  living,  of  the  mother  or  guardians,  fhall  be  abfolutely 
void.  A  like  provifion  is  made  as  in  the  civil  law,  where  the 
mother  or  guardian  is  non  compos ,  beyond  fea,  or  unreafonably 
froward,  to  difpenfe  with  fuch  confent  at  the  difcretion  of  the 
lord  chancellor :  but  no  provifion  is  made,  in  cafe  the  father  fliould 
labour  under  any  mental  or  other  incapacity.  Much  may  be,  and 
much  has  been,  faid  both  for  and  againft  this  innovation  upon  our 
antient  laws  and  conftitution.  On  the  one  hand,  it  prevents  the 
clandestine  marriage  of  minors,  which  are  often  a  terrible  incon¬ 
venience  to  thofe  private  families  wherein  they  happen.  On  the 
other  hand,  reftraints  upon  marriages,  efpecially  among  the  lower 
clafs,  are  evidently  detrimental  to  the  public,  by  hindering  the 
encreafe  of  people ;  and  to  religion  and  morality,  by  encouraging 
licentioufncfs  and  debauchery  among  the  fingle  of  both  fexes ; 
and  thereby  destroying  one  end  of  fociety  and  government,  which 
is,  concnbitu  prohibere  vago.  And  of  this  laft  inconvenience  the 
Roman  laws  were  fo  fenfible,  that  at  the  fame  time  that  they  for¬ 
bad  marriage  without  the  confent  of  parents  or  guardians,  they 
were  lefs  rigorous  upon  that  very  account  with  regard  to  other 
reftraints :  for,  if  a  parent  did  not  provide  a  hulband  for  his 
daughter,  by  the  time  fhe  arrived  at  the  age  of  twenty  five,  and 
fhe  afterwards  made  a  flip  in  her  conduct,  he  was  not  allowed  to 
difinherit  her  upon  that  account;  “  quia  non  fua  culpa,  fed  pa- 
t(  rentum,  id  commifife  cog?iofcitur  V’ 

4.  A  fourth  incapacity  is  want  of  reafon ;  without  a  com¬ 
petent  Share  of  which,  as  no  other,  fo  neither  can  the  matrimo¬ 
nial  contrail,  be  valid  w.  It  was  formerly  adjudged,  that  the  iflue 
of  an  idiot  was  legitimate,  and  confequently  that  his  marriage  was 
valid.  A  ftrange  determination  !  fince  confent  is  abfolutely  re- 
quifite  to  matrimony,  and  neither  idiots  nor  lunatics  are  capable 
of  confenting  to  any  thing.  And  therefore  the  civil  law  judged 
much  more  fenfibly,  when  it  made  fuch  deprivations  of  reafon  a 
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previous  impediment  5  though  not  a  caufe  of  divorce,  if  they 
happened  after  marriage*.  And  modern  refolutions  have  adhered 
to  the  reafon  of  the  ci.viMaw,  by  determining7  that  the  marriage 
of  a  lunatic,  not  being  in  a  lucid  interval,  was  abfolutely  void. 
But  as  it  might  be  difficult  to  prove  the  exaft  ftate  of  the  party’s 
mind  at  the  aftual  celebration  of  the  nuptials,  upon  this  account 
( concurring  with  fome  private  family  *  reafons )  the  ftatute 
15  Geo.  II.  c.  30.  has  provided,  that  the  marriage  of  lunatics 
and  perfons  under  phrenzies  (if  found  lunatics  under  a  commif- 
fion,  or  committed  to  the  care  of  truftees  by  any  aft  of  parlia¬ 
ment)  before  they  are  declared  of  found  mind  by  the  lord  chan¬ 
cellor  or  the  majority  of  fuch  truftees,  Ihall  be  totally  void. 

L  a  s  t  ly,  the  parties  muft  not  only  be  willing,,  and  able  to 
contract,  but  actually  muft  contract  themfelves  in  due  form  of 
law,  to  make  it  a  good  civil  marriage.  Any  contract  made,  per- 
•verba  de  praefenti ,  or  in  words  of  the  prefent  tenfe,  and  in  cafe 
of  cohabitation  per  verba  de  futuro  alfo,  between  perfons  able  to 
contract,  was  before  the  late  aft  deemed  a  valid  marriage  to  many 
purpofes ;  and  the  parties  might  be  compelled  in  the  fpiritual 
courts  to  celebrate  it  in  facie  ecclefae.  But  thefe  verbal  contrafts 
are  now  of  no  force,  to  compel  a  future  marriage a.  Neither  is 
any  marriage  at  prefent  valid,  that  is  not  celebrated  in  fome  pariffi 
church  or  public  chapel,  unlefs  by  difpenfation  from  the  arch- 
bifhop  of  Canterbury.  It  muft  alfo  be  preceded  by  publication 
of  banns,  or  by  licence  from  the  fpiritual  judge.  Many  other- 
formalities  are  likewife  prefcribed  by  the  aft  the  negleft  of 
which,  though  penal,  does  not  invalidate  the  marriage.  It  is 
held  to  be  alfo  eflential  to  a  marriage,  that  it  be  performed  by  a. 
perfon  in  orders b  though  the  intervention  of  a  prieft  to  folem- 
nize  this  contraft  is  merely  juris  poftivi ,  and  not  juris  naturalis: 
aut  divini :  it  being  faid  that  pope  Innocent  the  third  was  the- 
firft  who  ordained  the  celebration  of  marriage  in  the  church  c*. 

x  Ff  23.  tit .  1 .  /.  8.  y  tit,  2.  /.  16.  3  St  at.  26  Geo.  II.  c.  33. 
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before  which  it  was  totally  a  civil  contract.  And,  in  the  times 
of  the  grand  rebellion,  all  marriages  were  performed  by  the 
juflices  of  the  peace  ;  and  thefe  marriages  were  declared  valid, 
without  any  frefli  folemnization,  by  Hatute  12  Car.  II.  c.  33. 
But,  as  the  law  now  Hands,  we  may  upon  the  whole  colledl,  that 
no  marriage  by  the  temporal  law  is  ipfo  faSlo  void,  that  is  cele¬ 
brated  by  a  perfon  in  orders,  —  in  a  parifli  church  or  public 
chapel  (or  elfewhere,  by  fpecial  difpenfation )  —  in  pursuance 
of  banns  or  a  licence,  —  between  fxngle  perfons,  —  confenting, 
—  of  found  mind,  —  and  of  the  age  of  twenty  one  years  ;  — or 
of  the  age  of  fourteen  in  males  and  twelve  in  females,  with 
confent  of  parents  or  guardians,  or  without  it,  in  cafe  of  widow¬ 
hood.  And  no  marriage  is  voidable  by  the  ecclefiaflical  law,  after 
the  death  of  either  of  the  parties  j  nor  during  their  lives,  unlefs 
for  the  canonical  impediments  of  pre-contradt,  if  that  indeed  Hill 
exifls ;  of  confanguinity ;  and  of  affinity,  or  corporal  imbecillity, 
fubiifling  previous  to  the  marriage. 

II.  I  am  next  to  confider  the  manner  in  which  marriages 
may  be  difl'olved  ;  and  this  is  either  by  death,  or  divorce.  There 
are  two  kinds  of  divorce,  the  one  total,  the  other  partial  ;  the 
one  a  vinculo  matrimonii,  the  other  merely  a  menfa  et  thoro.  The 
total  divorce,  a  vinculo  matrimonii »  muH  be  for  fome  of  the  ca¬ 
nonical  caufes  of  impediment  before-mentioned ;  and  thofe,  exifl- 
ing  before  the  marriage,  as  is  always  the  cafe  in  confanguinity  ; 
not  fupervenient,  or  ariling  afterwards,  as  may  be  the  cafe  in  af¬ 
finity  or  corporal  imbecillity.  For  in  cafes  of  total  divorce,  the 
marriage  is  declared  null,  as  having  been  abfolutely  unlawful  ab 
initio  i  and  the  parties  are  therefore  feparated  pro  fciiute  anima- 
rum :  for  which  reafon,  as  was  before  obferved,  no  divorce  can 
be  obtained,  but  during  the  .life  of  the  parties.  The  iflue  of  fuch 
marriage,  as  is  thus  entirely  difl'olved,  are  baflards d. 

Divorce  a  menfa  et  thoro  is  when  the  marriage  is  juH  and 
lawful  ab  initio,  and  therefore  the  law  is  tender  of  diflolving  it ; 
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but,  for  fome  fupervenient  caufe,  it  becomes  improper  or  impofiible 
for  the  parties  to  live  together :  as  in  the  cafe  of  intolerable  ill 
temper,  or  adultery,  in  either  of  the  parties.  For  the  canon  law, 
which  the  common  law  follows  in  this  cafe,  deems  fo  highly  and 
with  fuch  myfterious  reverence  of  the  nuptial  tie,  that  it  will  not 
allow  it  to  be  unloofed  for  any  caufe  whatfoever,  that  arifes  after 
the  union  is  made.  And  this  is  faid  to  be  built  on  the  divine  re¬ 
vealed  law  j  though  that  expreihy  afiigns  incontinence  as  a  caufe, 
and  indeed  the  only  caufe,  why  a  man  may  put  away  his  wife 
and  marry  another'.  The  civil  law,  which  is  partly  of  pagan 
original,  allows  many  caufes  of  abfolute  divorce ;  and  fome  of 
them  pretty  fevere  ones,  (as  if  a  wifi  goes  to  .the  theatre  or  the 
public  games,  without  the  knowlege  and  confent  of  the  huiband f) 
but  among  them  adultery  is  the  principal,  and  with  reafon  named 
the  firftg.  But  with  us  in  England  adultery  is  only  a  caufe  of  fe- 
paration  from  bed  and  board h :  for  which  the  bed;  reafon  that 
can  be  given,  is,  that  if  divorces  were  allowed  to  depend  upon 
a  matter  within  the  power  of  either  the  parties,  they  would  pro¬ 
bably  be  extremely  frequent ;  as  was  the  cafe  when  divorces  were 
allowed  for  canonical  difabilities,  on  the  mere  confeffion  of  the 
parties  *,  which  is  now  prohibited  by  the  canons k.  However, 
divorces  a  vinculo  matrimonii,  for  adultery,  have  of  late  years  been 
frequently  granted  by  adt  of  parliament. 

I  n  cafe  of  divorce  a  menfa  et  thoro,  the  law  allows  alimony  to 
the  wife  ;  which  is  that  allowance,  which  is  made  to  a  woman 
for  her  fupport  out  of  the  hufband’s  eftate  •,  being  fettled  at  the 
diferetion  of  the  ecclefiaftical  judge,  on  confideration  of  all  the 
circumftances  of  the  cafe.  This  is  fometimes  called  her  ejlovers ; 
for  which,  if  he  refufes  payment,  there  is  (befides  the  ordinary 
procefs  of  excommunication)  a  writ  at  common  law  de  ejloveriis 
habendis,  in  order  to  recover  it1.  It  is  generally  proportioned  to 
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the  rank  and  quality  of  the  parties.  But  in  cafe  of  elopement, 
and  living  with  an  adulterer,  the  law  allows  her  no  alimony  m. 

III.  Having  thus  fhewn  how  marriages  may  be  made,  or 
diflolved,  I  come  now,  laltly,  to  fpeak  of  the  legal  confequences 
of  fuch  making,  or  diflolution. 

B  v  marriage,  the  hufband  and  wife  are  one  perfon  in  law  n  : 
that  is,  the  very  being  or  legal  exiftence  of  the  woman  is  fuf- 
pended  during  the  marriage,  or  at  leaft  is  incorporated  and  con- 
folidated  into  that  of  the  hufband  :  under  whofe  wing,  protection, 
and  cover,  die  performs  every  thing  ;  and  is  therefore  called  in 
our  law-french  a  feme -covert ,  foemina  viro  co-operta  ;  is  faid  to  be 
covert-baron,  or  under  the  protection  and  influence  of  her  hulband, 
her  baron,  or  lord  ;  and  her  condition  during  her  marriage  is  called 
her  coverture.  Upon  this  principle,  of  an  union  of  perfon  in  huf¬ 
band  and  wife,  depend  almofl  all  the  legal  rights,  duties,  and  dif- 
abilities,  that  either  of  them  acquire  by  the  marriage.  I  lpeak 
not  at  prefent  of  the  rights  of  property,  but  of  fuch  as  are  merely 
perfonal.  For  this  reafon,  a  man  cannot  grant  any  thing  to  his 
wife,  or  enter  into  covenant  with  her°:  for  the  grant  would  be 
to  fuppofe  her  feparate  exiftence ;  and  to  covenant  with  her,  would 
be  only  to  covenant  with  himfelf :  and  therefore  it  is  alfo  gene¬ 
rally  true,  that  all  compacts  made  between  hufband  and  wife,  when 
Angle,  are  voided  by  the  intermarriage p.  A  woman  indeed  may 
be  attorney  for  her  hufband  q  •,  for  that  implies  no  feparation  from, 
but  is  rather  a  reprefentation  of,  her  lord.  And  a  hufband  may  alfo 
bequeath  any  thing  to  his  wife  by  will ;  for  that  cannot  take  ef¬ 
fect  till  the  coverture  is  determined  by  his  death r.  The  hufband 
is  bound  to  provide  his  wife  with  neceflaries  by  law,  as  much  as 
himfelf  j  and  if  fhe  contracts  debts  for  them,  he  is  obliged  to 
pay  them  but,  for  any  thing  befides  neceflaries,  he  is  not  charge¬ 
able*.  Alfo  if  a  wife  elopes,  and  lives  with  another  man,  the 
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hufband  is  not  chargeable  even  for  neceffaries " ;  at  leaft  if  the 
perfon,  who  furnifhes  them,  is  fufticiently  apprized  of  her  elope¬ 
ment w.  If  the  wife  be  indebted  before  marriage,  the  hufband  is 
bound  afterwards  to  pay  the  debt  j  for  he  has  adopted  her  and 
her  circumftances  together*.  If  the  wife  be  injured  in  her  per¬ 
fon  or  her  property,  fhe  can  bring  no  adtion  for  redrefs  without 
her  hufband’s  concurrence,  and  in  his  name,  as  well  as  her  own y : 
neither  can  fhe  be  fued,  without  making  the  hufband  a  defen¬ 
dant  z.  There  is  indeed  one  cafe  where  the  wife  fhall  fue  and  be 
fued  as  a  feme  foie,  viz.  where  the  hufband  has  abjured  the  realm, 
or  is  banifhed3:  for  then  he  is  dead  in  law;  and,  the  hufband 
being  thus  difabled  to  fue  for  or  defend  the  wife,  it  would  be 
molt  unreafonable  if  fhe  had  no  remedy,  or  could  make  no  de¬ 
fence  at  all.  In  criminal  profecutions,  it  is  true,  the  wife  may 
be  indicated  and  punifhed  feparately b ;  for  the  union  is  only  a  civil 
union.  But,  in  trials  of  any  fort,  they  are  not  allowed  to  be  evi¬ 
dence  for,  or  againft,  each  other  c :  partly  becaufe  it  is  impoflible 
their  teftimony  fhould  be  indifferent  ;  but  principally  becaufe  of 
the  union  of  perfon  :  and  therefore,  if  they  were  admitted  to  be 
witneffes  for  each  other,  they  would  contradict  one  maxim  of 
law,  “  nemo  in  propria  caufa  tefis  ejfe  debet and  if  againf  each 
other,  they  would  contradict  another  maxim,  “  nemo  tenetur  fe- 
“  ipfnm  accufare .”  But  where  the  offence  is  direCtly  againft  the 
perfon  of  the  wife,  this  rule  has  been  ufually  difpenfed  with  d : 
and  therefore,  by  ftatute  3  Hen.  VII.  c.  2.  in  cafe  a  woman  be 
forcibly  taken  away,  and  married,  fhe  may  be  a  witnefs  againft 
fuch  her  hufband,  in  order  to  conviCt  him  of  felony.  For  in  this 
cafe  fhe  can  with  no  propriety  be  reckoned  his  wife ;  becaufe  a 
main  ingredient,  her  confent,  was  wanting  to  the  contract :  and 
alfo  there  is  another  maxim  of  law,  that  no  man  fhall  take  ad¬ 
vantage  of  his  own  wrong ;  which  the  raviflier  here  would  do, 

u  Stra.  647.  b.  1 .  c.  21 .) 
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y  Salk.  1  ip.  1  Roll.  Abr.  347.  c  2  Haw.  P.  C.  43 1. 
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if  by  forcibly  marrying  a  woman,  he  could  prevent  her  from 
being  a  witnefs,  who  is  perhaps  the  only  witnefs,  to  that  very 
fa  dt. 

I  n  the  civil  law  the  hulband  and  the  wife  are  confidered  as  two 
diltindt  perfons ;  and  may  have  feparate  eftates,  contracts,  debts, 
and  injuries5:  and  therefore,  in  our  ecclefialtical  courts,  a  wo¬ 
man  may  fue  and  be  fued  without  her  hulband f. 

B  u  t,  though  our  law  in  general  conliders  man  and  wife  as 
one  perfon,  yet  there  are  fome  inltances  in  which  fhe  is  feparately 
conlidered  ;  as  inferior  to  him,  and  adting  by  his  compulfion. 
And  therefore  all  deeds  executed,  and  adts  done,  by  her,  during 
her  coverture,  are  void ;  except  it  be  a  fine,  or  the  like  matter 
of  record,  in  which  cafe  fhe  mull  be  folely  and  fecretly  exami¬ 
ned,  to  learn  if  her  adt  be  voluntary g.  She  cannot  by  will  devife 
lands  to  her  hulband,  unlefs  under  fpecial  circumftances ;  for  at 
the  time  of  making  it  fhe  is  fuppofed  to  be  under  his  coercion  h. 
And  in  fome  felonies,  and  other  inferior  crimes,  committed  by 
her,  through  conftraint  of  her  hulband,  the  law  excufes  her1: 
but  this  extends  not  to  treafon  or  murder.  . 


The  hulband  alfo  (by  the  old  law)  might  give  his  wife  mo¬ 
derate  corredtion  k.  For,  as  he  is  to  anfwer  for  her  milbehaviour, 
the  law  thought  it  reafonable  to  intruft  him  with  this  power  of 
reftraining  her,  by  domeftic  chaflifement,  in  the  fame  moderation 
that  a  man  is  allowed  to  corredt  his  fervants  or  children  ;  for 
whom  the  mailer  or  parent  is  alfo  liable  in  fome  cafes  to  anfwer: 
But  this  power  of  corredtion  was  confined  within  reafonable 
bounds1  •,  and  the  hulband  was  prohibited  from  ufing  any  violence 
to  his  wife,  aliter  quam  ad  virum,  ex  caufa  regimims  et  cajligationk 
uxoris  fuae,  licite  et  rationabiliter  pertinet  m.  The  civil  law  gave 
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the  hufband  the  fame,  or  a  larger,  authority  over  his  wife ;  allow¬ 
ing  him,  for  fome  mifdemefnors,  flagellis  et  fujiibus  acriter  ver- 
berare  uxorem ;  for  others,  only  niodicatn  cajligationetn  adhibere  n. 
But,  with  us,  in  the  politer  reign  of  Charles  the  fecond,  this 
power  of  correction  began  to  be  doubted  °:  and  a  wife  may  now 
have  fecurity  of  the  peace  againft  her  hufband  or,  in  return,  a 
hufband  againft  his  wife9.  Yet  the  lower  rank  of  people,  who 
were  always  fond  of  the  old  common  law,  ftill  claim  and  exert 
their  antient  privilege  :  and  the  courts  of  law  will  ftill  permit  a 
hufband  to  reftrain  a  wife  of  her  liberty,  in  cafe  of  any  grofs 
mifbehaviour  r.. 

Th  e  s  e  are  the  chief  legal  effeCts  of  marriage  during  the  co¬ 
verture  ;  upon  which  we  may  obferve,  that  even  the  difabilities, 
which  the  wife  lies  under,  are  for  the  molt  part  intended  for  her 
protection  and  benefit.  So  great  a  favourite  is  the  female  fex  of 
the  laws  of  England.. 

*  Now,  117.  r.  14*  £s?  Van  Leeuwen  in  ?  2  Lev.  128; 
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Chapter  the  sixteenth. 

Of  PARENT  and  CHILD. 


TH  E  next,  and  the  moll  univerfal  relation  in  nature,  is  im¬ 
mediately  derived  from  the  preceding,  being  that  between 
parent  and  child. 

Children  are  of  two  forts ;  legitimate,  and  fpurious,  or 
baftards  :  each  of  which  we  fhall  confider  in  their  order  ;  and 
firfl  of  legitimate  children. 

I.  A  legitim  ate  child  is  he  that  is  born  in  lawful  wed¬ 
lock,  or  within  a  competent  time  afterwards.  “  Pater  ejl  qaetti 
**  miptiae  demonjlrant,"  is  the  rule  of  the  civil  law  *  and  this 
holds  with  the  civilians,  whether  the  nuptials  happen  before,  or 
after,  the  birth  of  the  child.  With  us  in  England  the  rule  is 
narrowed,  for  the  nuptials  mull  be  precedent  to  the  birth  ;  of 
which  more  will  be  faid  when  we  come  to  confider  the  cafe  of 
baftardy.  At  prefent  let  us  enquire  into,  1.  The  legal  duties  of 
parents  to  their  legitimate  children.  2.  Their  power  over  them. 
3.  The  duties  of  fuch  children  to  their  parents.  * 

1.  And,  firfl,  the  duties  of  parents  to  legitimate  children: 
which  principally  confill  in  three  particulars  ;  their  maintenance, 
their  protection,  and  their  education. 
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The  duty  of  parents  to  provide  for  the  maintenance  of  their 
children  is  a  principle  of  natural  law  ;  an  obligation,  fays  Puf- 
fendorfb,  laid  on  them  not  only  by  nature  herlelf,  but  by  their 
own  proper  adt,  in  bringing  them  into  the  world  :  for  they  would 
be  in  the  higheft  manner  injurious  to  their  iflue,  if  they  only 
gave  the  children  life,  that  they  might  afterwards  fee  them  perifli. 
By  begetting  them  therefore,  they  have  entered  into  a  voluntary 
obligation,  to  endeavour,  as  far  as  in  them  lies,  that  the  life  which, 
they  have  beftowed  fliall  be  fupported  and  preferved.  And  thus 
the  children  will  have  a  perfedt  right  of  receiving  maintenance 
from  their  parents.  And  the  prefident  Montefquieuc  has  a  very 
juft  obfervation  upon  this  head  :  that  the  eftablifhment  of  mar¬ 
riage  in  all  civilized  ftates  is  built  on  this  natural  obligation  of  the 
father  to  provide  for  his  children for  that  afcertains  and  makes 
known  the  perfon  who  is  bound  to  fulfil  this  obligation  ;  whereas,, 
in  promifcuous  and  illicit  conjundtions,  the  father  is  unknown 
and  the  mother  finds  a  thoufand  obftacles  in  her  way  ; — fhame,. 
remorfe,  the  conftraint  of  her  fex,  and  the  rigor  of  laws  ;  — 
that  ftifle  her  inclinations  to  perform  this  duty  :  and  belides,  flic 
generally  wants  ability. 

The  municipal  laws  of  all  well-regulated  ftates  have  taken 
care  to  enforce  this  duty  :  though  providence  has  done  it  more 
effedtually  than  any  laws,  by  implanting  in  the  breaft  of  every 
parent  that  natural  rcfyn,  or  infuperable  degree  of  affedtion, 
which  not  even  the  deformity  of  perfon  or  mind,  not  even  the 
wickednefs,  ingratitude,  and  rebellion  of  children,  can  totally, 
fupprefs  or  extinguifh. 

The  civil  lawd  obliges  the  parent  to  provide  maintenance  for 
his  child  ;  and,  if  he  refufes,  “  judex  de  ea  re  cognofcet Nay,  it 
carries  this  matter  fo  far,  that  it  will  not  fuffer  a  parent  at  his 
death  totally  to  difinherit  his  child,  without  expreflly  giving  his 

b  L.  of  N.  1. 4.  c.  1 1.  d  Ff,  25.  3. 5. 
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reafon  for  fo  doing  ;  and  there  are  fourteen  fuch  reafons  reckoned 
up%  which  may  juftify  fuch  difinherifon.  If  the  parent  alleged 
no  reafon,  or  a  bad,  or  falfe  one,  the  child  might  fet  the  will  afide, 
tanquam  tejl amentum  inqfficiofnm ,  a  teftament  contrary  to  the  natu¬ 
ral  duty  of  the  parent.  And  it  is  remarkable  under  what  colour 
the  children  were  to  move  for  relief  in  fuch  a  cafe  :  by  fuggeft- 
ing  that  the  parent  had  loll  the  ufe  of  his  reafon,  when  he  made 
the  inofficious  teftament.  And  this,  as  Puffendorf  obferves*,  was 
not  to  bring  into  difpute  the  teftator’s  power  of  difinheriting  his 
own  offspring;  but  to  examine  the  motives  upon  which  he  did 
it  :  and,  if  they  were  found  defective  in  reafon,  then  to  fet  them 
afide.  But  perhaps  this  is  going  rather  too  far  :  every  man  has, 
or  ought  to  have,  by  the  laws  of  fociety,  a  power  over  his  own 
property  :  and,  as  Grotius  very  well  diftinguilhesE,  natural  right 
obliges  to  give  a  neceJJ'ary  maintenance  to  children  ;  but  what  is 
more  than  that  they  have  no  other  right  to,  than  as  it  is  given 
them  by  the  favour  of  their  parents,  or  the  pofitive  conftitutions 
of  the  municipal  law. 

Let  us  next  fee  what  provifion  our  own  laws  have  made  for 
this  natural  duty.  It  is  a  principle  of  law  h,  that  there  is  an  ob¬ 
ligation  on  every  man  to  provide  for  thofe  defcended  from  his 
loins :  and  the  manner  in  which  this  obligation  {hall  be  perform¬ 
ed,  is  thus  pointed  out1.  The  father,  and  mother,  grandfather, 
and  grandmother  of  poor  impotent  perfons  fhall  maintain  them 
at  their  own  charges,  if  of  fufficient  ability,  according  as  the 
quarter  fefiions  fhall  diredt :  and  k  if  a  parent  runs  away,  and 
leaves  his  children,  the  churchwardens  and  overfeers  of  the  parifti 
fhall  feife  his  rents,  goods,  and  chattels,  and  dilpofe  of  them  to¬ 
wards  their  relief.  By  the  interpretations  which  the  courts  of 
law  have  made  upon  thefe  ftatutes,  if  a  mother  or  grandmother 
marries  again,  and  was  before  fuch  fecond  marriage  of  fufficient 
ability  to  keep  the  child,  the  hulband  {hall  be  charged  to  main- 
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tain  it1:  for  this  being  a  debt  of  hers,  when  fingle,  fliall  like 
others  extend  to  charge.the  hufband.  But  at  her  death,  the  re¬ 
lation  being  diffolved,  the  hufband  is  under  no  farther  obligation. 

N  o  perfon  is  bound  to  provide  a  maintenance  for  his  iflite, 
unlefs  where  the  children  are  impotent  and  unable  to  work,  either 
through  infancy,  difeafe,  or  accident ;  and  then  is  only  obliged 
to  find  them  with  neceflaries,  the  penalty  on  refufal  being  no 
more  than  20s.  a  month.  For  the  policy  of  our  laws,  which 
are  ever  watchful  to  promote  induftry,  did  not  mean  to  compel 
a  father  to  maintain  his  idle  and  lazy  children  in  eafe  and  indo¬ 
lence  :  but  thought  it  unjuft  to  oblige  the  parent,  againft  his  will, 
to  provide  them  with  fuperfluities,  and  other  indulgences  of  for¬ 
tune  ;  imagining  they  might  trull  to  the  impulfe  of  nature,  if 
the  children  were  deferving  of  fuch  favours.  Yet,  as  nothing  is 
fo  apt  to  ftifle  the  calls  of  nature  as  religious  bigotry,  it  is  enadt- 
edm,  that  if  any  popifh  parent  fhall  refufe  to  allow  his  proteftant 
child  a  fitting  maintenance,  with  a  view  to  compel  him  to  change 
his  religion,  the  lord  chancellor  lhall  by  order  of  court  conftrain 
him  to  do  what  is  juft  and  reafonable.  But  this  did  not  extend 
to  perfons  of  another  religion,  of  no  lefs  bitternefs  and  bigotry 
than  the  popifh  :  and  therefore  in  the  very  next  year  we  find  an 
inftance  of  a  jew  of  immenfe  riches,  whofe  only  daughter  having 
embraced  chriftianity,  he  turned  her  out  of  doors ;  and  on  her 
application  for  relief,  it  was  held  fhe  was  intitled  to  none  n.  But 
this  gave  occafion 0  to  another  ftatute p,  which  ordains,  that  if 
jewifh  parents  refufe  to  allow  their  proteftant  children  a  fitting 
maintenance,  fuitable  to  the  fortune  of  the  parent,  the  lord  chan¬ 
cellor  on  complaint  may  make  fuch  order  therein  as  he  fliall  fee 
proper. 

Our  law  has  made  no  provifion  to  prevent  the  difinheriting 
of  children  by  will :  leaving  every  man’s  property  in  his  own 
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difpofal,  upon  a  principle  of  liberty  in  this,  as  well  as  every  other, 
adion  :  though  perhaps  it  had  not  been  amifs,  if  the  parent  had 
been  bound  to  leave  them  at  the  leaft  a  necefl'ary  fubfiftence.  By 
the  cuftom  of  London  indeed,  (which  was  formerly  univerfal 
throughout  the  kingdom)  the  children  of  freemen  are  entitled  to 
one  third  of  their  father’s  effeds,  to  be  equally  divided  among 
them  j  of  which  he  cannot  deprive  them.  And,  among  perfons 
o£  any  rank  or  fortune,  a  competence  is  generally  provided  for 
younger  children,  and  the  bulk  of  the  eftate  fettled  upon  the. 
eldeft,  by  the  marriage-articles.  Heirs  alfo,  and  children,  are 
favourites  of  our  courts  of  juflice,  and  cannot  be  disinherited  by 
any  dubious  or  ambiguous  words ;  there  being  required  the  ut- 
moft  certainty  of  the  teftator’s  intentions  to  take  away  the  right 
of  an  heirq. 

From  the  duty  of  maintenance  we  may  eafily  pafs  to  that  of 
■protection  which  is  alfo  a  natural  duty,  but  rather  permitted  than 
enjoined  by  any  municipal  laws:  nature,  in  this  refped,  work¬ 
ing  fo  ftrongly  as  to  need  rather  a  check  than  a  fpur.  A  parent 
may,  by  our  laws,  maintain  and  uphold  his  children  in- their  law- 
fuits,  without  being  guilty  of  the  legal  crime  of  maintaining 
quarrels  r.  A  parent  may  alfo  juftify  an  alfault  and  battery  in  de¬ 
fence  of  the  perfons  of  his  children-8:  nay,  where  a  man’s  fon 
was  beaten  by  another  boy,  and  the  father  went  near  a  mile  to 
find  him,  and  there  revenged  his  fon’s  quarrel  by  beating  the 
other  boy,  of  which  beating  he  afterwards  unfortunately  died ;  it 
was  not  held  to  be  murder,  but  manflaughter  merely  b  Such  in-, 
dulgence  does  the  law  fliew  to  the  frailty  of  human  nature,  and 
the  workings  of  parental  affedion. 

Th  e  laft  duty  of  parents  to  their  children  is  that  of  giving 
them  an  education  fuitable  to  their  ilation-in  life  :  a  duty  pointed 
out  by  reafon,  and  of  far  the  greateft  importance  of  any.  For, 
as  Puffendorf  very  well  obferves u,  it  is  not  eafy  to  imagine  or 
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allow,  that  a  parent  has  conferred  any  conliderable  benefit  upon, 
his  child,  by  bringing  him  into  the  world ;  if  he  afterwards  en¬ 
tirely  negledls  his  culture  and  education,  and  fuffers  him  to  grow 
up  like  a  mere  bead:,  to  lead  a  life  ufelefs  to  others,  and  Iharne- 
ful  to  himfelf.  Yet  the  municipal  laws  of  moft  countries  feem  to 
be  defective  in  this  point,  by  not  conftrainin'g  the  parent  to  be¬ 
llow  a  proper  education  upon  his  children.  Perhaps  they  thought 
it  punifhment  enough  to  leave  the  parent,  who  negle<5ts  the  in- 
llrudtion  of  his  family,  to  labour  under  thofe  griefs  and  inconve¬ 
niences,  which  his  family,  fo  uninftrudled,  will  be  fure  to  bring 
upon  him.  Our  laws,  though  their  defeats  in  this  particular  can¬ 
not  be  denied,  have  in  one  inftance  made  a  wife  provifion  for 
breeding  up  the  rifing  generation  :  fince  the  poor  and  laborious 
part  of  the  community,  when  pall  the  age  of  nurture,  are  taken 
out  of  the  hands  of  their  parents,  by  the  llatutes  for  apprenticing 
poor  children  w  •,  and  are  placed  out  by  the  public  in  fuch  a  man¬ 
ner,  as  may  render  their  abilities,  in  their  feveral  llations,  of  the 
greatell  advantage  to  the  commonwealth.  The  rich  indeed  are 
left  at  their  own  option,  whether  they  will  breed  up  their  child¬ 
ren  to  be  ornaments  or  difgraces  to  their  family.  Yet  in  one  cafe, 
that  of  religion,  they  are  under  peculiar  reflridlions  :  for*  it  is 
provided,  that  if  any  .perfon  fends  any  child  under  his  govern¬ 
ment  beyond  the  feas,  either  to  prevent  it’s  good  education  in 
England,  or  in  order  to  enter  into  or  refide  in  any  popilh  college, 
or  to  be  inftrufted,  perfuaded,  or  llrengthened  in  the  popilh  re¬ 
ligion  •,  in  fuch  cafe,  befides  the  difabilities  incurred  by  the  child 
fo  fent,  the  parent  or  perfon  fending  fhall  forfeit  ioo/.  which  y 
lhall  go  to  the  foie  ufe  and  benefit  of  him  that  lhall  difcover  the 
offence.  And  z  if  any  parent,  or  other,  lhall  fend  or  convey  any 
perfon  beyond  fea,  to  enter  into,  or  be  refident  in,  or  trained  up 
in,  any  priory,  abbey,  nunnery,  popilh  univerfity, college, or  fchool, 
or  houfe  of  jefuits,  or  priefts,  or  in  any  private  popilh  family,  in 
order  to  be  inllrudted,  perfuaded,  or  confirmed  in  the  popilh  re¬ 
ligion  j  or  lhall  contribute  any  thing  towards  their  maintenance 

w  See  pag.  426.  y  Stat.  1  1  &  12W.  III.  c.4. 

x  Stat.  1  Jac.  I.  c.  4.  &  3  Jac.  I.  c.  5.  2  Stat.  3  Car,  I.  c,  2. 
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when  abroad  by  any  pretext  whatever,  the  perfon  both  fending 
and  fent  ffiall  be  difabled  to  fue  in  law  or  equity,  or  to  be  execu¬ 
tor  or  adininiftrator  to  any  perfon,  or  to  enjoy  any  legacy  or  deed 
of  gift,  or  to  bear  any  office  in  the  realm,  and  ffiall  forfeit  all  his 
goods  and  chattels,  and  likewife  all  his  real  efiate  for  life. 

2.  The  power  of  parents  over  their  children  is  derived  from 
the  former  confideration,  their  duty  ;  this  authority  being  given 
them,  partly  to  enable  the  parent  more  effeilually  to  perform  his 
duty,  and  partly  as  a  recompenfe  for  his  care  and  trouble  in  the 
faithful  difcharge  of  it.  And  upon  this  fcore  the  municipal  laws 
of  fome  nations  have  given  a  much  larger  authority  to  the  parents* 
than  others.  The  antient  Roman  laws  gave  the  father  a  power 
of  life  and  death  over  his  children  ;  upon  this  principle,  that  he 
who  gave  had  alfo  the  power  of  taking  away a.  But  the  rigor  of 
thefe  laws  was  foftened  by  fubfequent  conflitutions ;  fo  that b  we 
find  a  father  baniilied  by  the  emperor  Hadrian  for  killing  his  fon, 
though  he  had  committed  a  very  heinous  crime,  upon  this  maxim, 
that  “  patria  potejlas  in  pietate  debet,  non  in  atrocitate,  conjijlere." 
But  Rill  they  maintained  to  the  laft  a  very  large  and  abfolute  au¬ 
thority  :  for  a  fon  could  not  acquire  any  property  of  his  own  du¬ 
ring  the  life  of  his  father  •,  but  all  his  acquifitions  belonged  to. 
the  father,  or  at  leaf!  the  profits  of  them  for  his  life c. 

The  power  of  a  parent  by  our  Englilh  laws  is  much  more 
moderate ;  but  Rill  fufficient  to  keep  the  child  in  order  and  obe¬ 
dience.  He  may  lawfully  correct  his  child,  being  under  age,  in 
a  reafonable  manner d ;  for  this  is  for  the  benefit  of  his  education. 
The  confent  or  concurrence  of  the  parent  to  the  marriage  of 
his  child  under  age,  was  alfo  diredled  by  our  antient  law  to  be  ob¬ 
tained  :  but  now  it  is  abfolutely  neceJJ'ary  ■,  for  without  it  the  con¬ 
trail  is  void  e.  And  this  alfo  is  another  means,  which  the  law 
has  put  into  the  parent’s  hands,  in  order  the  better  to  difcharge 

*  Ff.  28.  2.  11.  Cc(f,  8.47.10.  *  1  Hawk.  P.  C.  130. 

b  Ff.  48. 9.5.  c  Stat.  26  Geo.  II,  c.  33. 

*  Lift.  2.  9.  i« 
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his  duty  j  firft,  of  protecting  his  children  from  the  fnares  of  art¬ 
ful  and  defigning  perfons ;  and,  next,  of  fettling  them  properly 
in  life,  by  preventing  the  ill  confequences  of  too  early  and  preci¬ 
pitate  marriages.  A  father  has  no  other  power  over  his  fons  ef- 
tate,  than  as  his  truftee  or  guardian  ;  for,  though  he  may  receive 
the  profits  during  the  child’s  minority,  yet  he  muft  account  for 
them  when  he  comes  of  age.  He  may  indeed  have  the  benefit  of 
his  children’s  labour  while  they  live  with  him,  and  are  maintained 
by  him  :  but  this  is  no  more  than  he  is  entitled  to  from  his  ap¬ 
prentices  or  fervants.  The  legal  power  of  a  father  (for  a  mother, 
as  fuch,  is  entitled  to  no  power,  but  only  to  reverence  and  re- 
fpeCt)  the  power  of  a  father,  I  fay,  over  the  perfons  of  his  child¬ 
ren  ceafes  at  the  age  of  twenty  one :  for  they  are  then  enfrarr- 
chifed  by  arriving  at  years  of  difcretion,  or  that  point  which  the 
law  has  eftablifhed  (as  fome  muft  necefl’arily  be  eftablifhed)  when, 
the  empire  of  the  father,  or  other  guardian,  gives  place  to  the 
empire  of  reafon.  Yet,  till  that  age  arrives,  this  empire  of  the 
father  continues  even  after  his  death  ;  for  he  may  by  his  will  ap¬ 
point  a  guardian  to  his  children.  He  may  alfo  delegate  part  of 
his  parental  authority,  during  his  life,  to  the  tutor  or  fchoolmaf- 
ter  of  his  child  ;  who  is  then  in  loco  parentis,  and  has  fuch  a  por¬ 
tion  of  the  power  of  the  parent  committed  to  his  charge,  viz . 
that  of  reftraint  and  correction,  as  may  be  neceft’ary  to  anfvver 
the  purpofes  for  which  he  is  employed. 

3.  The  duties  of  children  to  their  parents  arifes  from  a  prin¬ 
ciple  of  natural  juftice  and  retribution.  For  to  thofe,  who  gave- 
us  exiftence,  we  naturally  owe  fubjeCtion  and  obedience  during 
our  minority,  and  honour  and  reverence  ever  after they,  who 
protected  the  weaknefs  of  our  infancy,  are  entitled  to  our  protec¬ 
tion  in  the  infirmity  of  their  age ;  they,  who  by  fuftenance  and' 
education  have  enabled  their  offspring  to  profper,  ought  in  return 
to  be  fupported  by  that  offspring,  in  cafe  they  ftand  in  need  of 
aftiftance.  Upon  this  principle  proceed  all  the  duties  of  children 
to  their  parents,,  which  are  enjoined  by  pofitive  laws.  And  the- 

Athenian 
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Athenian  laws f  carried  this  principle  into  practice  with  a  fcru- 
pulous  kind  of  nicety  :  obliging  all  children  to  provide  for  their 
father,  when  fallen  into  poverty  ;  with  an  exception  to  fpurious 
children,  to  thofe  whofe  chaftity  had  been  proftituted  by  con- 
fent  of  the  father,  and  to  thofe  whom  he  had  not  put  in  any  way 
of  gaining  a  livelihood.  The  legiflature,  fays. baron  Montelquieu8, 
confidered,  that  in  the  firft  cafe  the  father,  being  uncertain,  had 
rendered  the  natural  obligation  precarious ;  that,  in  the  fecond 
cafe,  he  had  fullied  the  life  he  had  given,  and  done  his  children 
the  greateft  of  injuries,  in  depriving  them  of  their  reputation; 
and  that,  in  the  third  cafe,  he  had  rendered  their  life  (fo  far  as 
in  him  lay)  an  infupportable  burthen,  by  furnilhing  them  with  no 
means  of  fubfiftence. 

Our  laws  agree  with  thofe  of  Athens  with  regard  to  the  firft 
only  of  thefe  particulars,  the  cafe  of  fpurious  iflfue.  In  the  other 
cafes  the  law  does  not  hold  the  tie  of  nature  to  be  diffolved  by 
any  mifbehaviour  of  the  parent ;  and  therefore  a  child  is  equally 
juftifiable  in  defending  the  perfon,  or  maintaining  the  caufe  or 
fuit,  of  a  bad  parent,  as  a  good  one ;  and  is  equally  compellable  h, 
if  of  fufficient  ability,  to  maintain  and  provide  for  a  wicked  and 
unnatural  progenitor,  as  for  one  who  has  Ihewn  the  greateft  ten- 
dernefs  and  parental  piety. 

II.  W  e  are  next  to  confider  the  cafe  of  illegitimate  children,  or 
baftards  ;  with  regard  to  whom  let  us  inquire,  i  .Who  are  baftards. 
2.  The  legal  duties  of  the  parents  towards  a  baftard  child.  3.  The 
rights  and' incapacities  attending  fuch  baftard  children. 

1.  Who  are  baftards.  A  baftard,  by  our  Englilh  laws,  is  one 
that  is  not  only  begotten,  but  born,  out  of  lawful  matrimony.  The 
civil  and  canon  laws  do  not  allow  a  child  to  remain  a  baftard,  if 
the  parents  afterwards  intermarry  1 :  and  herein  they  differ  moft 
materially  from  our  law;  which,  though  not  fo  ftri£l  as  to  re- 

h  Stat.  43  Eliz.  c.  2. 
i  In  ft*  1.  10.  13.  Decretal.  1.  4.  /.  17.  e.i. 

quire 
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quire  that  the  child  fhall  be  begotten,  yet  makes  it  an  indifpenlable 
condition  that  it  fliall  be  born,  after  lawful  wedlock.  And  the 
reafon  of  our  Englilh  law  is  furely  much  fuperior  to  that  of  the 
Roman,  if  we  confider  the  principal  end  and  defign  of  eftablifh— 
ing  the  contrail  of  marriage,  taken  in  a  civil  light ;  abfira&edly 
from  any  religious  view,  which  has  nothing  to  do  with  the  legi¬ 
timacy  or  illegitimacy  of  the  children.  The  main  end  and  defign 
of  marriage  therefore  being  to  afcertain  and  fix  upon  fome  certain 
perfon,  to  whom  the  care,  the  protection,  the  maintenance,  and 
the  education  of  the  children  fhould  belong;  this  end  is  undoubt¬ 
edly  better  anfwered  by  legitimating  all  ifiue  born  after  wedlock^ 
than  by  legitimating  all  iifue  of  the  fame  parties,  even  born  be¬ 
fore  wedlock,  fo  as  wedlock  afterwards  enfues  :  1.  Becaufe  of 

the  very  great  uncertainty  there  will  generally  be,  in  the  proof 
that  the  ifiue  was  really  begotten  by  the  fame  man  ;  whereas,  by 
confining  the  proof  to  the  birth,  and  not  to  the  begetting,  our 
law  has  rendered  it  perfectly  certain,  what  child  is  legitimate,, 
and  who  is  to  take  care  of  the  child.  2.  Becaufe  by  the  Roman 
law  a  child  may  be  continued  a  bafiard,  or  made  legitimate,  at 
the  option  of  the  father  and  mother,  by  a  marriage  ex  pojl  fadlo 
thereby  opening  a  door  to  many  frauds  and  partialities,  which  by 
our  law  are  prevented.  3.  Becaufe  by  thofe  laws  a  man  may  re¬ 
main  a  bafiard  till  forty  years  of'  age,  and  then  become  legitimate, 
by  the  fubfequent  marriage  of  his  parents ;  whereby  the  main, 
end  of  marriage,  the  protection  of  infants,  is  totally  frufirated.. 
4..  Becaufe  this  rule  of  the  Roman  law  admits  of  no  limitations 
as  to  the  time,  or  number,  of  bafiards  fo  to  be  legitimated  ';  but 
a  dozen  of  them  may,  twenty  years  after  their  birth,  by  the  fub¬ 
fequent  marriage  of  their  parents,  be  admitted  to  all  the  privile¬ 
ges  of  legitimate  children.  This  is  plainly  a  great  difcouragement 
to  the  matrimonial  ftate ;  to  which  one  main  inducements  ufually. 
not  only  the  defire  of  having  children,  but  alfo  the  defire  of  pro¬ 
creating  lawful  heirs.  Whereas  our  confiitutions  guard  againfi  this- 
indecency,  and  at  the  fame  time  give  fufficient  allowance  to  the- 
frailties  of  human  nature.  For,  if  a  child  be  begotten  while  the 
parents  are  fingle,  and  they  will  endeavour  to  make  an  early  re— 
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paration  for  the  offence,  by  marrying  within  a  few  months  after, 
our  law  is  lo  indulgent  as  not  to  baftardize  the  child,  if  it  be 
born,  though  not  begotten,  in  lawful  wedlock:  for  this  is  an  in¬ 
cident  that  can  happen  but  once;  fince  all  future  children  will  be. 
begotten,  as  well  as  born,  within  the  rules  of  honour  and  civil, 
fociety.  Upon  reafons  like  thefe  we  may  luppofe  the  peers  to  have 
adted  at  the  parliament  of  Merton,  when  they  refufed  to  enadt 
that  children  born  before  marriage  Ihould  be  efteemed  legitimate11. 


From  what  has  been  faid  it  appears,  that  all  children  born 
before  matrimony  are  baftards  by  our  law  :  and  fo  it  is  of  all 
children  born  fo  long  after  the  death  of  the  hulband,  that,  by  the 
ufual  courfe  of  geftation,  they  could  not  be  begotten  by  him. 
But,  this  being  a  matter  of  fome  uncertainty,  the  law  is  not  ex-, 
adt  as  to  a  few  days  \  And  this  gives  occafion  to  a  proceeding  at 
common  law,  where  a  widow  is  fufpedted  to  feign  herfelf  with 
child,  in  order  to  produce  a  fuppofititious  heir  to  the  eftatc  :  an 
attempt  which  the  rigor  of  the  Gothic  conftitutions  elleemed 
equivalent  to  the  moil  atrocious  theft,  and  therefore  punifhed 
with  death™.  In  this  cafe  with  us  the  heir  prefumptive  may  have 
a  writ  de  ventre  infpiciendo ,  to  examine  whether  Hie  be  with  child, 
or  not";  and,  if  Ihe  be,  to  keep  her  under  proper  reftraint,  till 
delivered;  which  is  entirely  conformable  to  the  pradtice  of  the 
civil  law°:  but,  if  the  widow  be  upon  due  examination  found  not 
pregnant,  the  prefumptive  heir  fhall  be  admitted  to  the  inherit¬ 
ance,  though  liable  to  lofe  it  again,  on  the  birth  of  a  child  within 
forty  weeks  from  the  death  of  the  hufbandr.  But  if  a  man  dies, 
and  his  widow  foon  after  marries  again,  and  a  child  is  born  within 
fuch  a  time,  as  that  by  the  courfe  of  nature  it  might  have  been 
the  child  of  either  hufband ;  in  this  cafe  he  is  faid  to  be  more 


k  Roga-verunt  ornnes  epfcopi  magnates  y  at 
eonfenlirent  quod  nati  ante  matrimomujn  e£ent 
Ugitimiy  ft  cut  illi  qnt  nati  funt  pojl  ?n  at  rime- 
t:iumy  quia  ecclefia  tales  babet  pro  legitimis.  Et 
ornnes  tomites  ct  barones  una  •voce  refpondcrunt , 
quod  nolunt  leges  Angliae  mutare ,  quae  hucufque 
ujbatae  funt  et  approbatae .  Stat,  20  Hen.  Ill, 
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than  ordinarily  legitimate ;  for  he  may,  when  he  arrives  to  years 
of  dilcretion,  choofe  which  of  the  fathers  he  pleafes*5.  To  pre¬ 
vent  this,  among  other  inconveniences,  the  civil  law  ordained  that 
no  widow  fhould  marry  infra  annum  ludlus r ;  a  rule  which  obtained 
fo  early  as  the  reign  of  Auguftus s,  if  not  of  Romulus  :  and  the 
fame  conftitution  was  probably  handed  down  to  our  early  ances¬ 
tors  from  the  Romans,  during  their  flay  in  this  illand  ;  for  we 
find  it  eftablifhed  under  the  Saxon  and  Danifh  governments k 


A  s  baftards  may  be  born  before  the  coverture  or  marriage 
Hate  is  begun,  or  after  it  is  determined,  fo  alfo  children  born 
during  wedlock  may  in  fome  circumftances  be  baftards.  As  if  the 
hufband  be  out  of  the  kingdom  of  England  (or,  as  the  law 
fomewhat  loofely  phrafes  it,  extra  quatuor  maria )  for  above  nine 
months,  fo  that  no  accefs  to  his  wife  can  be  prefumed,  her  iffue 
during  that  period  (hall  bebaftardv.  But,  generally,  during  the 
coverture  accefs  of  the  hufband  fhall  be  prefumed,  unlefs  the 
contrary  can  be  fhewn  u ;  which  is  fuch  a  negative  as  can  only  be 
proved  by  fliewing  him  to  be  elfewhere  :  for  the  general  rule  is, 
praefumitur  pro  legitimatione  w.  In  a  divorce  a  menfa  et  thoro,  if 
the  wife  breeds  children  they  are  baftards ;  for  the  law  will  pre¬ 
fume  the  hufband  and  wife  conformable  to  the  fentence  of  fepa- 
ration,  unlefs  accefs  be  proved  :  but,  in  a  voluntary  feparation  by 
agreement,  the  law  will  fuppofe  accefs,  unlefs  the  negative  be 
fhewn  *.  So  alfo  if  there  is  an  apparent  impoffibility  of  procrea¬ 
tion  on  the  part  of  the  hufband,  as  if  he  be  only  eight  years  old, 
or  the  like,  there  the  iffue  of  the  wife  fhall  be  baftard  y.  Like- 
wife,  in  cafe  of  divorce  in  the  fpiritual  court  a  vinculo  matrimonii, 
all  the  iffue  born  during  the  coverture  are  baftards2;  becaufe  fuch 
divorce  is  always  upon  fome  caufe,  that  rendered  the  marriage 
unlawful  and  null  from  the  beginning. 


s  Co.  Lilt.  s. 
r  Cod.  5.9*  2. 
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2.  Let  us  next  fee  the  duty  of  parents  to  their  baftard  child¬ 
ren,  by  our  lavy  ;  which  is  principally  that  of  maintenance.  For, 
though  baftards  are  not  looked  upon  as  children  to  any  civil  pur- 
pofes,  yet  the  ties  of  nature,  of  which  maintenance  is  one,  are 
not  fo  eafily  dilfolved  :  and  they  hold  indeed  as  to  many  other 
intentions ;  as,  particularly,  that  a  man  lhall  not  marry  his  baf¬ 
tard  filler  or  daughter a.  The  civil  law  therefore,  when  it  denied 
maintenance  to  baltards  begotten  under  certain  atrocious  circum- 
llancesb,  was  neither  confonant  to  nature,  nor  reafon  j  however 
profligate  and  wicked  the  parents  might  juftly  be  efteemed. 

The  method  in  which  the  Englilh  law  provides  maintenance 
for  them  is  as  follows  c.  When  a  woman  is  delivered,  or  declares 
herfelf  with  child,  of  a  baftard,  and  will  by  oath  before  a  juftice 
of  peace  charge  any  perl'on  having  got  her  with  child,  the  juftice 
lhall  caufe  fuch  perfon  to  be  apprehended,  and  commit  him  till 
he  gives  fecurity,  either  to  maintain  the  child,  or  appear  at  the 
next  quarter  fellions  to  difpute  and  try  the  fadt.  But  if  the  wo¬ 
man  dies,  or  is  married  before  delivery,  or  mifearries,  or  proves 
not  to  have  been  with  child,  the  perfon  fhall  be  difeharged  : 
otherwife  the  fellions,  or  two  juftices  out  of  fellions,  upon  ori¬ 
ginal  application  to  them,  may  take  order  for  the  keeping  of  the 
baftard,  by  charging  the  mother  or  the  reputed  father  with  the 
payment  of  money  or  other  fuftentation  for  that  purpofe.  And 
if  fuch  putative  father,  or  lewd  mother,  run  away  from  the  pa- 
rilh,  the  overfeers  by  direction  of  two  juftices  may  feize  their 
rents,  goods,  and  chattels,  in  order  to  bring  up  the  faid  baftard 
child.  Yet  fuch  is  the  humanity  of  our  laws,  that  no  woman  can 
be  compullively  queftioned  concerning  the  father  of  her  child,  till 
one  month  after  her  delivery :  which  indulgence  is  however 
very  frequently  a  hardlhip  upon  parilhes,  by  fullering  the  parents 
to  efcape. 


c  Stat.  1 8  EHz.  0,3.7  Jac*  I*  c*4*  3  Car.  ■*. 
c.  4.  13  &  1 4 Car.  II.  c.  1 2.  6  Geo.  II.  c.  3 1, 
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3.  I  proceed  next  to  the  rights  and  incapacities  which 
appertain  to  a  baftard.  The  rights  are  very  few,  being  only  fuch 
as  he  can  acquire ;  for  he  can  inherit  nothing,  being  looked  upon  as 
the  fon  of  nobody,  and  fometimes  called  jilius  nullius,  fometimes 
filius populiA.  Yet  he  may  gain  a  firname  by  reputation®,  though 
he  has  none  by  inheritance.  All  other  children  have  their  pri¬ 
mary  fettlement  in  their  father’s  parifh  ;  but  a  baftard  in  the  parifh 
where  born,  for  he  hath  no  father f.  However,  in  cafe  of  fraud, 
as  if  a  woman  be  fent  either  by  order  of  juftices,  or  comes  to  beg 
as  a  vagrant,  to  a  parifh  which  file  does  not  belong  to,  and  drops 
her  baftard  there  ;  the  baftard  lhall,  in  the  firft  cafe,  be  fettled  in 
the  parifh  from  whence  Ihe  was  illegally  removed  5 ;  or,  in  the 
latter  cafe,  in  the  mother’s  own  parifh,  if  the  mother  be  appre¬ 
hended  for'  her  vagrancy11.  The  incapacity  of  a  baftard  confifts 
principally  in  this,  that  he  cannot  be  heir  to  any  one,  neither  can 
he  have  heirs,  but  of  his  own  body ;  for,  being  nullius filius ,  he 
is  therefore  of  kin  to  nobody,  and  has  no  anceftor  from  whom 
any  inheritable  blood  can  be  derived.  A  baftard  was  alfo,  in  ftridt- 
nefs,  incapable  of  holy  orders ;  and,  though  that  were  difpenfed 
with,  yet  he  was  utterly  difqualified  from  holding  any  dignity  in 
the  church  1 :  but  this  dodlrine  feems  now  obfolete ;  and  in  all 
other  refpedts,  there  is  no  diftindtion  between  a  baftard  and  an¬ 
other  man.  And  really  any  other  diftindtion,  but  that  of  not  in¬ 
heriting,  which  civil  policy  renders  neceflary,  would,  with  re¬ 
gard  to  the  innocent  offspring  of  his  parents’  crimes,  be  odious, 
unjuft,  and  cruel  to  the  laft  degree  :  and  yet  the  civil  law,  fo 
boafted  of  for  it’s  equitable  decifions,  made  baftards  in  fome  cafes 
incapable  even  of  a  gift  from  their  parents’®.  A  baftard  may, 
laftly,  be  made  legitimate,  and  capable  of  inheriting,  by  the 
tranfcendent  power  of  an  adt  of  parliament,  and  not  otherwife 1 : 
as  was  done  in  the  cafe  of  John  of  Gant’s  baftard  children,  by  a 
ftatute  of  Richard  the  fecond. 


*  Fort .  de  LL .  c .  40. 
c  Co.  Litt.  3. 
f  Salk.  427. 

£  Ibid.  121. 


h  Stat.  17  Geo.  II.  c.  5. 

1  Fortefc.  c.  40.  5  Rep.  58. 
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Chapter  the  seventeenth. 
Of  GUARDIAN  and  WARD, 


f  |  ‘  HE  only  general  private  relation,  now  remaining  to  be  dif- 

I  cuffed,  is  that  of  guardian  and  ward  ;  which  bears  a  very 
near  refemblance  to  the  laft,  and  is  plainly  derived  out  of  it :  the 
guardian  being  only  a  temporary  parent;  that  is,  for  fo  long 
time  as  the  ward  is  an  infant,  or  under  age.  In  examining  this 
fpecies  of  relationlhip,  I  ffiall  firft  confider  the  different  kinds  of 
guardians,  how  they  are  appointed,  and  their  power  and  duty  r 
next,  the  different  ages  of  perfons,  as  defined  by  the  law  :  and, 
laftly,  the  privileges  and  dif abilities  of  an  infant,  or  one  under 
age  and  fubjedt  to  guardianfhip. 

1.  The  guardian  with  us  performs  the  office  both  of  the  tu¬ 
tor  and  curator  of  the  Roman  laws;  the  former  of  which  had 
the  charge  of  the  maintenance  and  education  of  the  minor,  the 
latter  the  care  of  his  fortune  ;  or,  according  to  the  language  of 
the  court  of  chancery,  the  tutor  was  the  committee  of  the  perfon, 
the  curator  the  committee  of  the  eftate.  But  this  office  was  fre¬ 
quently  united  in  the  civil  law3;  as  it  is  always  in  our  law  with 
regard  to  minors,  though  as  to  lunatics  and  idiots  it  is  commonly 
kept  diftindt. 


*  Ff.  26.  4.  j. 
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O  f  the  feveral  fpecies  of  guardians,  the  firft  are  guardians  by 
nature :  viz.  the  father  and  (in  fome  cafes)  the  mother  of  the 
child.  For,  if  an  eftate  be  left  to  an  infant,  the  father  is  by  com¬ 
mon  law  the  guardian,  and  muft  account  to  his  child  for  the  pro¬ 
fits6.  And,  with  regard  to  daughters,  it  feems  by  conftrudtion  of 
the  ftatute  46c  5  Ph.  &  Mar.  c.  8.  that  the  father  might  by  deed 
or  will  aflign  a  guardian  to  any  woman-child  under  the  age  of 
fixteen  and,  if  none  be  fo  afligned,  the  mother  {hall  in  this  cafe 
be  guardian'.  There  are  alfo  guardians  for  nurture* ;  which  are, 
of  courfe,  the  father  or  mother,  till  the  infant  attains  the  age  of 
fourteen  years':  and,  in  default  of  father  or  mother,  the  ordi¬ 
nary  ufually  aftigns  fome  difcreet  perfon  to  take  care  of  the  in¬ 
fant’s  perfonal  eftate,  and  to  provide  for  his  maintenance  and  edu¬ 
cation  f.  Next  are  guardians  hi  focage,  (an  appellation  which  will 
be  fully  explained  in  the  fecond  book  of  thefe  commentaries)  who 
are  alfo  called  guardians  by  the  common  law.  Thefe  take  place  only 
when  the  minor  is  entitled  to  fome  eftate  in  lands,  and  then  by. 
the  common  law  the  guardianfhip  devolves  upon  his  next  of  kin, 
to  whom  the  inheritance  cannot  polhbly  defcend  ■,  as,  where  the 
eftate  defcended  from  his  father,  in  this  cafe  his  uncle  by  the 
mother’s  fide  cannot  pofiibly  inherit  this  eftate,  and  therefore 
fhall  be  the  guardian  E.  For  the  law  judges  it  improper  to  truft 
the  perfon  of  an  infant  in  his  hands,  who  may  by  poilibility  be¬ 
come  heir  to  him  ;  that  there  may  be  no  temptation,  nor  even 
fufpicion  of  temptation,  for  him  to  abufe  his  truft  h.  The  Ro¬ 
man  laws  proceed  on  a  quite  contrary  principle,  committing  the 
care  of  the  minor  to  him  who  is  the  next  to  fucceed  to  the  inhe¬ 
ritance,  prefuming  that  the  next  heir  would  take  the  beft  care  of 
an  eftate,  to  which  he  has  a  profpedt  of  fucceeding :  and  this 
they  boaft  to  be  “  famnia  provident ia\”  But  in  the  mean  time 

b  Co.  Litt.  88.  b  Nunquam  cujlodla  alicujus  dc  jure  alicui 

c  3  Rep.  39.  re vicuict,  dc  quo  habeatur  fufptcio ,  quod  pofftt’ 

d  Co.  Litt.  88.  'vd  veltt  ali quod  jus  in  ipja  baer.ditate  davmrc* 

c  Moor.  738.  3  Rep.  38.  Glanv./.  7.  <-.11. 

f  2  Jones  90.  2  Lev.  163.  1  Ff.  26.  4.  j, 
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they  feem  to  have  forgotten,  how  much  it  is  the  guardian’s  intc- 
reft  to  remove  the  incumbrance  of  his  pupil’s  life  from  that  eilate, 
for  which  he  is  fuppofed  to  have  fo  great  a  regard  k.  And  this 
affords  Fortefcue  and  fir  Edward  Cokem,  an  ample  opportunity 
for  triumph  ;  they  affirming,  that  to  commit  the  cuftody  of  an 
infant  to  him  that  is  next  in  fucceflion,  is  “  quafi  agnum  commit ■? 
t(  t ere  lupo,  ad  devorandum Thefe  guardians  in  focage,  like 
thole  for  nurture,  continue  only  till  the  minor  is  fourteen  years 
of  age ;  for  then,  in  both  cafes,  he  is  prefumed  to  have  difcre- 
tion,  fo  far  as  to  choofe  his  own  guardian.  This  he.  may  do,  un- 
lefs  one  be  appointed  by  the  father,  by  virtue  of  the  ftatute 
1 2  Car.  II.  c.  24.  which,'  confidering  the  imbecillity  of  judg¬ 
ment  in  children  of  the  age  of  fourteen,  and  the  abolition  of 
guardianfliip  in  chivalry  (which  lafted  till  the  age  of  twenty  one, 
and  of  which  we  fhall  fpeak  hereafter)  enadts,  that  any  father, 
under  age  or  of  full  age,  may  by  deed  or  will  difpofe  of  the  cuf- 
tody  of  his  child,  either  born  or  unborn,  to  any  perfon,  except  a 
popiffi  recufant,  either  in  pofleflion  or  reverfion,  till  fuch  child 
attains  the  age  of  one  and  twenty  years.  Thefe  are  called  guar¬ 
dians  by Jiatute ,  or  tejiamentary  guardians.  There  are  alfo  fpecial 
guardians  by  cujlom  of  London,  and  other  places  0 ;  but  they  are 
particular  exceptions,  and  do  not  fall  under  the  general  law. 

The  power  and  reciprocal  duty  of  a  guardian  and  ward  are 
the  fame,  pro  tempore ,  as  that  of  a  father  and  child  ;  and  there¬ 
fore  1  fhall  not  repeat  them  :  but  fhall  only  add,  that  the  guardian, 
when  the  ward  comes  of  age,  is  bound  to  give  him  an  account 

k  The  Roman  fatyrift  was  fully  aware  of  guardian,  who  was  to  enjoy  the  eflate  after 
this  danger,  when  he  put  this  private  prayer  his  death.  (Potter’s  Antiqu.  b.  i.  c.  26.) 
into  the  mouth  of  a  felfifh  guardian ;  And  Charondas,  another  of  the  Grecian 

• - pupillumo  utinaMy  quern  jroximus  haercs  legiflators,  dire  died  that  the  inheritance 

Lrtpello,  expungan.  Ferf.  1.12.  ihould  goto  the  father’s  relations,  but  the 

1  c.  44.  education  of  the  child  to  the  mother’s ;  that 

m  1  Infl.  8S.  the  guardianfliip  and  right  of  fucceflion 

n  This  policy  of  our  Englifh  law  is  war-  might  always  be  kept  diflindl.  (Petit.  Leg . 
ranted  by  the  wife  inflitutionsof  Solon,  who  Jtt.  L  6.  /.  7.) 
provided  that  no  one  fhould  be  another’s  *  Co.  Litt.  88. 
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of  all  that  he  has  tranfadted  on  his  behalf,  and  muft  anfwer  for 
all  Ioffes  by  his  wilful  default  or  negligence.  In  order  therefore 
to  prevent  difagreeable  contefts  with  young  gentlemen,  it  has  be¬ 
come  a  pradice  for  many  guardians,  of  large  eftates  efpecially,  to 
indemnify  themfelves  by  applying  to  the  court  of  chancery,  ad- 
ing  under  it’s  diredion,  and  accounting  annually  before  the  offi¬ 
cers  of  that' court.  For  the  lord  chancellor  is,  by  right  derived 
from  the  crown,  the  general  and  fupreme  guardian  of  all  infants, 
as  well  as  idiots  and  lunatics ;  that  is,  of  all  fuch  perfons  as  have 
not  difcretion  enough  to  manage  their  own  concerns.  In  cafe 
therefore  any  guardian  abufes  his  truff,  the  court  will  check  and 
puniffi  him  ;  nay  fometimes  proceed  to  the  removal  of  him,  and 
appoint  another  in  his  fteadp. 

2.  Let  us  next  confider  the  ward,  or  perfon  within  age,  for 
whofe  affiftance  and  fupport  thefe  guardians  are  conftituted  by 
law  ;  or  who  it  is,  that  is  faid  to  be  within  age.  The  ages  of 
male  and  female  are  different  for  different  purpofes.  A  male  at 
twelve  years  old  may  take  the  oath  of  allegiance ;  at  fourteen  is 
at  years  of  difcretion,  and  therefore  may  confent  or  difagree  to 
marriage,  may  choofe  his  guardian,  and,  if  his  difcretion  be  ac¬ 
tually  proved,  may  make  his  teftament  of  his  perfonal  eftate  ;  at 
feventeen  may  be  an  executor ;  and  at  twenty  one  is  at  his  own 
difpofal,  and  may  aliene  his  lands,  goods,  and  chattels.  A  female 
alfo  at  feven  years  of  age  may  be  betrothed  or  given  in  marriage  j 
at  nine  is  entitled  to  dower  ;  at  twelve  is  at  years  of  maturity,  and 
therefore  may  confent  or  difagree  to  marriage,  and,  if  proved  to 
have  fufficient  difcretion,  may  bequeath  her  perfonal  eftate  ;  at 
fourteen  is  at  years  of  legal  difcretion,  and  may  choofe  a  guardian 
at  feventeen  may  be  executrix  ;  and  at  twenty  one  may  difpofe  of 
herfelf  and  her  lands.  So  that  full  age  in  male  or  female  is  twenty 
one  years,  which  age  is  completed  on  the  day  preceding  the  anni- 
verfary  of  a  perfon’s  birth  ’ ;  who  till  that  time  is  an  infant,  and 
fo  ftiled  in  law.  Among  the  antient  Greeks  and  Romans  women 

p  i  Sid,  424.  1  P.  Will.  703.  s  Salk,  44.  625.. 
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were  never  of  age,  but  fubjcCt  to  perpetual  guardianfhip  ',  unlefs 
when  married,  “  niji  convcnijj'ent  in  manian  viri and,  when  that 
perpetual  tutelage  wore  away  in  procefs  of  time,  we  find  that,  in 
females  as  well  as  males,  full  age  was  not  till  twenty  five  years s. 
Thus,  by  the  conftitutions  of  different  kingdoms,  this  period, 
which  is  merely  arbitrary,  and  juris  poftivi,  is  fixed  at  different 
times.  Scotland  agrees  with  England  in  this  point ;  (both  pro¬ 
bably  copying  from  the  old  Saxon  conflitutions  on  the  continent, 
which  extended  the  age  of  minority  “  ad  annum  vigejimum  primwtt, 
“  ct  co  ufque  juvencs  Jub  tutelam  reponunt 1  ”)  but  in  Naples  they 
are  of  full  age  at  eighteen ;  in  France,  with  regard  to  marriage, 
not  till  thirty ;  and  in  Holland  at  twenty  Jive. 

3.  Infants  have  various  privileges,  and  various  difabilities : 
but  their  very  difabilities  are  privileges  ;  in  order  to  fecure  them 
from  hurting  themfelves  by  their  own  improvident  a£ts.  An  in¬ 
fant  cannot  be  fued  but  under  the  protection,  and  joining  the 
name,  of  his  guardian  ;  for  he  is  to  defend  him  againft  all  attacks 
as  well  by  law  as  otherwife  u :  but  he  may  fue  either  by  his 
guardian,  or  prochein  amy,  his  next  friend  who  is  not  his  guardian. 
This  prochein  amy  may  be  any  perfon  who  will  undertake  the  in¬ 
fant’s  caule  ;  and  it  frequently  happens,  that  an  infant,  by  his 
prochein  amy,  inftitutesa  fuitin  equity  againft  a  fraudulentguardian. 
In  criminal  cafes,  an  infant  of  the  age  of  fourteen  years  may  be 
capitally  punifhed  for  any  capital  offence  w :  but  under  the  age  of 
feven  he  cannot.  The  period  between  /even  and  fourteen  is  fub- 
jeCt  to  much  uncertainty  :  for  the  infant  fhall,  generally  fpeaking, 
be  judged  prima  j'acie  innocent ;  yet  if  he  was  doli  capax,  and 
could  difeern  between  good  and  evil  at  the  time  of  the  offence 
committed,  he  may  be  convidted  and  undergo  judgment  and  exe¬ 
cution  of  death,  though  he  hath  not  attained  to  years  of  puberty 


r  Pott.  Antiqu.  b.4.  c.  11.  Cic.  pro  Mu -  well  as  the  fubjeft,  arrives  at  full  age  in 
rex.  12.  modem  Sweden.  Mod.  Un.  Hift.  >xxiii. 

s  InJ }.  1 .  23.  1.  220. 

x  Stiernhook  de  jure  Sit  comm*  l.  2.  c .  2.  Q  Co.  Litt.  135. 

This  is  alfo  the  period  when,  the  king,  as  w  1  Hal.  P.  C.  25. 
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or  difcretion *.  And  fir  Matthew  Hale  gives  us  two  inftances, 
one  of  a  girl  of  thirteen,  who  was  burned  for  killing  her  mif- 
trefs  •,  another  of  a  boy  ftill  younger,  that  had  killed  his  compa¬ 
nion,  and  hid  himfelf,  who  was  hanged  for  it  appeared  by  his 
hiding  that  he  knew  he  had  done  wrong,  and  could  difcern  be¬ 
tween  good  and  evil,:  and  in  fuch  cafes  the  maxim  of  law  is,  that 
malitia  fupplet  aetatem.  So  alfo,  in  much  more  modern  times,  a 
boy  of  ten  years  old,  who  was  guilty  of  a  heinous  murder,  was 
held  a  proper  fubjedt  for  capital  punifhment,  by  the  opinion  of 
all  the  judges y. 

With  regard  to  eftates  and  civil  property,  an  infant  hath 
many  privileges,  which  will  be  better  underftood  when  we  come 
to  treat  more  particularly  of  thofe  matters  :  but  this  may  be  faid 
in  general,  that  an  infant  fhall  lofe  nothing  by  non-claim,  or  ne- 
gledt  of  demanding  his  right ;  nor  fliall  any  other  laches  or  neg¬ 
ligence  be  imputed  to  an  infant,  except  in  fome  very  particular 
cafes. 

It  is  generally  true,  that  an  infant  can  neither  aliene  his 
lands,  nor  do  any  legal  adt,  nor  make  a  deed,  nor  indeed  any 
manner  of  contract,  that  will  bind  him.  But  ftill  to  all  thefe  rules 
there  are  fome  exceptions ;  part  of  which  were  juft  now  men¬ 
tioned  in  reckoning  up  the  different  capacities  which  they  afl'ume 
at  different  ages :  and  there  are  others,  a  few  of  which  it  may 
not  be  improper  to  recite,  as  a  general  fpecimen  of  the  whole. 
And,  firft,  it  is  true,  that  infants  cannot  aliene  their  eftates  : 
but  infant  truftees,  or  mortgagees,  are  enabled  to  convey,  under 
the  direction  of  the  court  of  chancery  or  exchequer,  the  eftates 
they  hold  in  truft  or  mortgage,  to  fuch  perfon  as  the  court  fhall 
appoint z.  Alfo  it  is  generally  true,  that  an  infant  can  do  no  legal 
adt :  yet  an  infant,  who  has  an  advowfon,  may  prefent  to  the 
benefice  when  it  becomes  void  \  For  the  law  in  this  cafe  dif- 
penfes  with  one  rule,  in  order  to  maintain  others  of  far  greater 

*  Stat.  7  Ann.  c.  19. 
a  Co.  Litt.  172. 
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confequence  :  it  permits  an  infant  to  prefent  a  clerk  (who,  if 
unfit,  may  be  rejedled  by  the  bifliop)  rather  than  either  fuffer 
the  church  to  be  unferved  till  he  comes  of  age,  or  permit  the  in¬ 
fant  to  be  debarred  of  his  right  by  lapfe  to  the  bilhop.  An  infant 
may  alfo  purchafe  lands,  but  his  purchafe  is  incomplete  :  for, 
when  he  comes  to  age,  he  may  either  agree  or'difagree  to  it,  as 
he  thinks  prudent  or  proper,  without  alleging  any  reafon  ;  and 
fo  may  his  heirs  after  him,  if  he  dies  without  having  completed 
his  agreement b.  It  is,  farther,  generally  true,  that  an  infant, 
under  twenty  one,  can  make  no  deed  but  what  is  afterwards 
voidable  :  yet  in  fome  cafes c  he  may  bind  himfelf  apprentice  by 
deed  indented,  or  indentures,  for  feven  years  ;  andd  he  may  by 
deed  or  will  appoint  a  guardian  to  his  children,  if  he  has  any. 
Laltly,  it  is  generally  true,  that  an  infant  can  make  no  other  con- 
trad!  that  will  bind  him :  yet  he  may  bind  himfelf  to  pay  for 
his  neceflary  meat,  drink,  apparel,  phyfic,  and  fuch  other  necef- 
faries  ;  and  likewife  for  his  good  teaching  and  inftrudlion,  where¬ 
by  he  may  profit  himfelf  afterwards  e.  And  thus  much,  at  pre-* 
fent,  for  the  privileges  and  difiibilities  of  infants. 


b  Co.  Litt.  2.  t]  Stat.  1 2  Car.  II.  c.  24. 

c  Stat.  5  Eliz.  c.4.  43  Eliz,  c.  2.  Cro.  ,  c  Co.  Litt.  172... 
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Chapter  the  eighteenth. 
Of  CORPORATIONS. 


WE  have  hitherto  conlidered  perfons  in  their  natural  capa¬ 
cities,  and  have  treated  of  their  rights  and  duties.  But, 
as  all  perfonal  rights  die  with  the  perfon  ;  and,  as  the  necelTary 
forms  of  inverting  a  feries  of  individuals,  one  after  another,  with 
the  fame  identical  rights,  would  be  very  inconvenient,  if  not  im¬ 
practicable  ;  it  has  been  found  neceflary,  when  it  is  for  the  ad¬ 
vantage  of  the  public  to  have  any  particular  rights  kept  on  foot 
and  continued,  to  conrtitute  artificial  perfons,  who  may  maintain 
a  perpetual  fucceflion,  and  enjoy  a  kind  of  legal  immortality. 

These  artificial  perfons  are  called  bodies  politic,  bodies  cor¬ 
porate,  ( corpora  corporata)  or  corporations  :  of  which  there  is  a 
great  variety  fubfifting,  for  the  advancement  of  religion,  of  learn¬ 
ing,  and  of  commerce  ■,  in  order  to  preferve  entire  and  for  ever 
thofe  rights  and  immunities,  which,  if  they  were  granted  only 
to  thofe  individuals  of  which  the  body  corporate  is  compofed, 
would  upon  their  death  be  utterly  loft  and  extinCt.  To  fhew  the 
advantages  of  thefe  incorporations,  let  us  confider  the  cafe  of  a 
college  in  either  of  our  univerfities,  founded  ad Jludendum  et  oran- 
dum ,  for  the  encouragement  and  fupport  of  religion  and  learning. 
If  this  was  a  mere  voluntary  aflembly,  the  individuals  which  com- 
pofe  it  might  indeed  read,  pray,  ftudy,  and  perform  fcholaftic 
exercifes  together,  fo  long  as  they  could  agree  to  do  fo  :  but  they 
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could  neither  frame,  nor  receive,  any  laws  or  rules  of  their  con- 
dud  ;  none  at  lead;,  which  would  have  any  binding  force,  for 
want  of  a  coercive  power  to  create  a  fufficient  obligation.  Nei¬ 
ther  could  they  be  capable  of  retaining  any  privileges  or  immu¬ 
nities  :  for,  if  fuch  privileges  be  attacked,  which  of  all  this  un¬ 
connected  aflembly  has  the  right,  or  ability,  to  defend  them  ? 
And,  when  they  are  difperfed  by  death  or  otherwife,  how  fhall 
they  transfer  thefe  advantages  to  another  fet  of  fudents,  equally 
unconneded  as  themfelves  ?  So  alfo,  with  regard  to  holding  efiates 
or  other  property,  if  land  be  granted  for  the  purpofes  of  religion 
or  learning  to  twenty  individuals  not  incorporated,  there  is  no 
legal  way  of  continuing  the  property  to  any  other  perfons  for  the 
fame  purpofes,  but  by  endlefs  conveyances  from  one  to  the  other, 
as  often  as  the  hands  are  changed.  But,  when  they  are  confolida- 
ted  and  united  into  a  corporation,  they  and  their  fuccefl'ors  are 
then  confidered  as  one  perfon  in  law  :  as  one  perfon,  they  have 
one  will,  which  is  colleded  from  the  l'enfe  of  the  majority  of  the 
individuals  :  this  one  will  may  eflablifh  rules  and  orders  for  the 
regulation  of  the  whole,  which  are  a  fort  of  municipal  laws  of 
this  little  republic ;  or  rules  and  ftatutes  may  be  prcfcribed  to  it 
at  it’s  creation,  which  are  then  in  the  place  of  natural  laws  :  the 
privileges  and  immunities,  the  eftates  and  polfeiTions,  of  the  cor¬ 
poration,  when  once  veiled  in  them,  will  be  for  ever  veiled, 
without  any  new  conveyance  to  new  fucceflions ;  for  all  the  indi¬ 
vidual  members  that  have  exiiled  from  the  foundation  to  the  pre- 
fent  time,  or  that  ihall  ever  hereafter  exiil,  are  but  one  perfon  in 
law,  a  perfon  that  never  dies:  in  like  manner  as  the  river  Thames 
is  ilill  the  fame  river,  though  the  parts  which  compofe  it  are 
changing  every  infant. 

The  honour  of  originally  inventing  thefe  political  confitu- 
tions  entirely  belongs  to  the  Romans.  They  were  introduced,  as 
Plutarch  fays,  byNuma;  who  finding,  upon  his  acceffion,  the 
city  torn  to  pieces  by  the  two  rival  factions  of  Sabines  and  Ro¬ 
mans,  thought  it  a  prudent  and  politic  meafure,  to  fubdivide  thefe 
two  into  many  fmaller  ones,  by  infituting  feparate  focieties  of 
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every  manual  trade  and  profeflion.  They  were  afterwards  much 
confidered  by  the  civil  law  %  in  which  they  were  called  univerfi- 
tatesy  as  forming  one  whole  out  of  many  individuals ;  or  collegia , 
from  being  gathered  together:  they  were  adopted  alfo  by  the 
canon  law,  for  the  maintenance  of  ecclefiadical  difcipline ;  and 
from  them  our  fpiritual  corporations  are  derived.  But  our  laws 
have  confiderably  refined  and  improved  upon  the  invention,  ac¬ 
cording  to  the  ufual  genius  of  the  Engliih  nation  :  particularly 
with  regard  to  foie  corporations,  confiding  of  one  perfon  only, 
of  which  the  Roman  lawyers  had  no  notion  their  maxim  being 
that  “  tres  faciunt  collegium b.”  Though  they  held,  that  if  a  cor¬ 
poration,  originally  confiding  of  three  perfons,  be  reduced  to  one, 
“  fi  univerjitas  ad  unum  redit,”  it  may  dill  fubfid  as  a  corporation, 
“  et  Jlet  nomen  univerjitatis c.” 

Before  we  proceed  to  treat  of  the  feveral  incidents  of  cor¬ 
porations,  as  regarded  by  the  laws  of  England,  let  us  fird  take  a 
view  of  the  feveral  forts  of  them  ;  and  then  we  fihall  be  better 
enabled  to  apprehend  their  refpedtive  qualities. 

Th  e  fird  divifion  of  corporations  is  into  aggregate  and  foie. 
Corporations  aggregate  confid  of  many  perfons  united  together 
into  one  fociety,  and  are  kept  up  by  a  perpetual  fucceflion  of 
members,  fo  as  to  continue  for  ever  :  of  which  kind  are  the 
mayor  and  commonalty  of  a  city,  the  head  and  fellows  of  a  col¬ 
lege,  the  dean  and  chapter  of  a  cathedral  church..  Corporations 
foie  confid  of  one  perfon  only  and  his  fucceflfors,  in  fome  parti¬ 
cular  dation,  who  are  incorporated  by  law,  in  order  to  give  them 
fome  legal  capacities  and  advantages,,  particularly  that  of  perpe¬ 
tuity,  which  in  their  natural  perfons  they  could  not  have  had. 
In  this  fenfe  the  king  is  a  foie  corporation  d :  fo  is  a  bifhop  :  fo 
are  fome  deans,  and  prebendaries,  didindt  from  their  feveral 
chapters :  and  fo  is  every  parfon  and  vicar.  And  the  neceflity, 
or  at  lead  ufe,  of  this  inditution  will  be  very  apparent,  if  we 

*  Ff-  ?•  3'  *'  4-  ptr  tot.  c  Ff.  3.  4.  7. 

b  Ff-  50*  16.  8.  a  Co.  Litt.  43. 

confides 


47°  The  Rights  Book!. 

confider  the  cafe  of  a  parfon  of  a  church.  At  the  original  endow¬ 
ment  of  pariili  churches,  the  freehold  of  the  church,  the  church¬ 
yard,  the  parfonage  houle,  the  glebe,  and  the  tithes  of  the  pa- 
rifh,  where  vefted  in  the  then  parfon  by  the  bounty  of  the  donor, 
as  a  temporal  recompenfe  to  him  for  his  fpiritual  care  of  the  in¬ 
habitants,  and  with  intent  that  the  fame  emoluments  fhould  ever 
afterwards  continue  as  a  recompenfe  for  the  fame  care.  But  how 
was  this  to  be  effected  ?  The  freehold  was  vefted  in  the  parfon  ; 
and,  if  we  fuppofe  it  vefted  in  his  natural  capacity,  on  his  death 
it  might  defcend  to  his  heir,  and  would  be  liable  to  his  debts  and 
incumbrances  :  or,  at  beft,  the  heir  might  be  compellable,  at 
fome  trouble  and  expenfe,  to  convey  thefe  rights  to  the  fucceed- 
ing  incumbent.  The  law  therefore  has  wifely  ordained,  that  the 
parfon,  quatenus  parfon,  fhall  never  die,  any  more  than  the  king; 
by  making  him  and  his  fuccefl'ors  a  corporation.  By  which  means 
all  the  original  rights  of  the  parfonage  are  preferved  entire  to  the 
fucceflor  :  for  the  prefent  incumbent,  and  his  predecelfor  who 
lived  feven  centuries  ago,  are  in  law  one  and  the  fame  perfon ; 
and  what  was  given  to  the  one  was  given  to  the  other  alfo. 

Another  division  of  corporations,  either  foie  or  aggregate, 
is  into  ecclejiajlical  and  lay.  Ecclefiaftical  corporations  are  where 
the  members  that  compofe  it  are  entirely  fpiritual  perfons  ;  fuch 
as  biihops ;  certain  deans,  and  prebendaries ;  all  archdeacons, 
parfons,  and  vicars ;  which  are  foie  corporations ;  deans  and 
chapters  at  prefent,  and  formerly  prior  and  convent,  abbot  and 
monks,  and  the  like,  bodies  aggregate.  Thefe  are  eredled  for 
the  furtherance  of  religion,  and  perpetuating  the  rights  of  the 
church.  Lay  corporations  are  of  two  forts,  civil  and  elecmofynary . 
The  civil  are  fuch  as  are  eredled  for  a  variety  of  temporal  purpo- 
fes.  The  king,  for  inftance,  is  made  a  corporation  to  prevent  in 
general  the  poffibility  of  an  interregnum  or  vacancy  of  the  throne, 
and  to  preferve  the  pofteilions  of  the  crown  entire ;  for,  imme¬ 
diately  upon  the  demife  of  one  king,  his  fucceflor  is,  as  we  have 
formerly  feen,  in  full  pofleffion  of  the  regal  rights  and  dignity. 
Other  lay  corporations  are  eredted  for  the  good  government  of  a 
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town  or  particular  diftridt,  as  a  mayor  and  commonalty,  bailiff 
and  burgeffes,  or  the  like  :  fome  for  the  advancement  and  regu¬ 
lation  of  manufactures  and  commerce  ;  as  the  trading  companies 
of  London,  and  other  towns  :  and  fome  for  the  better  carrying 
on  of  divers  fpecial  purpofes ;  as  churchwardens,  for  confervation 
of  the  goods  of  the  parilh  ;  the  college  of  phyficians  and  com¬ 
pany  of  furgeons  in  London,  for  the  improvement  of  the  medi¬ 
cal  fcience  ;  the  royal  fociety,  for  the  advancement  of  natural 
knowlcge  and  the  fociety  of  antiquarians,  for  promoting  the 
ffudy  of  antiquities.  And  among  thefe  I  am  inclined  to  think  the 
general  corporate  bodies  of  the  univerfities  of  Oxford  and  Cam¬ 
bridge  muft  be  ranked  :  for  it  is  clear  they  are  not  fpiritual  or 
ecclefiaftical  corporations,  being  compofed  of  more  laymen  than 
clergy :  neither  are  they  eleemofynary  foundations,  though  fti- 
pends  are  annexed  to  particular  magiftrates  and  profeffors,  any 
more  than  other  corporations  where  the  adting  officers  have  {land¬ 
ing  falaries  j  for  thefe  are  rewards  pro  opera  et  labore ,  not  charit¬ 
able  donations  only,  fince  every  ftipend  is  preceded  by  fervice  and 
duty  :  they  feem  therefore  to  be  merely  civil  corporations.  The 
eleemofynary  fort  are  l'uch  as  are  constituted  for  the  perpetual  dif- 
ftribution  of  the  free  alms,  or  bounty,  of  the  founder  of  them 
to  fuch  perfons  as  he  has  diredted.  Of  this  kind  are  all  hofpitals 
for  the  maintenance  of  the  poor,  lick,  and  impotent ;  and  all 
colleges,  both  in  our  univerfities  and  out e  of  them  :  which  colleges 
are  founded  for  two  purpofes  ;  1.  For  the  promotion  of  piety 
and  learning  by  proper  regulations  and  ordinances.  2.  For  im¬ 
parting  aftiftance  to  the  members  of  thofe  bodies,  in  order  to 
enable  them  to  profecute  their  devotion  and  ftudies  with  greater 
eafe  and  afliduity.  And  all  thefe  eleemofynary  corporations  are, 
ftridtly  fpeaking,  lay  and  not  ecclefiaftical,  even  though  com¬ 
pofed  of  ecclefiaftical  perfons f,  and  although  they  in  fome  things 
partake  of  the  nature,  privileges,  and  reftridtions  of  ecclefiaftical, 
bodies. 

*  Such  as  at  Manchefter,  Eton,  Win-  f  1  Lord  Raym.  6. 

-  ehelter,  £s‘c.. 
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Having  thus  marffialled  the  feveral  fpecies  of  corporations, 
let  us  next  proceed  to  confider,  i.  How  corporations,  in  general, 
may  be  created.  2.  What  are  their  powers,  capacities,  and  in¬ 
capacities.  3.  How  corporations  are  vifited.  And  4.  How  they 
may  be  dilTolved. 

I.  Corporations,  by  the  civil  law,  feem  to  have  been 
created  by  the  mere  aft,  and  voluntary  aflociation  of  their  mem¬ 
bers  ;  provided  fuch  convention  was  not  contrary  to  law,  for  then 
it  was  illicitum  collegium s.  It  does  not  appear  that  the  prince’s 
confent  was  neceffary  to  be  aftually  given  to  the  foundation  of 
them ;  but  merely  that  the  original  founders  of  thefe  voluntary 
and  friendly  focieties  (for  they  were  little  more  than  fuch)  ffiould 
not  eflablilh  any  meetings  in  oppofition  to  the  laws  of  the  ftate. 

B  u  T,  with  us  in  England,  the  king’s  confent  is  abfolutely  ne- 
cefiary  to  the  eredtion  of  any  corporation,  either  impliedly  or  ex- 
preflly  given.  The  king’s  implied  confent  is  to  be  found  in  cor¬ 
porations  which  exift  by  force  of  the  common  law ,  to  which  our 
former  kings  are  fuppofed  to  have  given  their  concurrence;  com¬ 
mon  law  being  nothing  elfe  but  cuilom,  arifing  from  the  univer- 
fal  agreement  of  the  whole  community.  Of  this  fort  are  the 
king  himfelf,  all  bifhops,  parfons,  vicars,  churchwardens,  and 
fome  others ;  who  by  common  law  have  ever  been  held  (as  far  as 
our  books  can  {hew  us)  to  have  been  corporations,  virtute  officii : 
and  this  incorporation  is  fo  infeparably  annexed  to  their  offices, 
that  we  cannot  frame  a  complete  legal  idea  of  any  of  thefe  per- 
fons,  but  we  mull  alfo  have  an  idea  of  a  corporation,  capable  to 
tranfmit  his  rights  to  his  fucceffors,  at  the  fame  time.  Another 
method  of  implication,  whereby  the  king’s  confent  is  prefumed, 
is  as  to  all  corporations  by  prefeription,  fuch  as  the  city  of  Lon¬ 
don,  and  many  others  h,  which  have  exifted  as  corporations,  time 

l  Ff.  47.  22.  1.  Neque  focietas,  neque  eoU  conf tilth ,  et  principahbits  conjl it uti embus  ca  res 
hgiutttf  neque  hujnfmodi  corpus  pajjim  cmnibus  coercetur .  Ff,  3.  4.  I. 
habere  conccditur  \  nam  et  kgibus ,  et  fenatus  h  2  lull.  330. 
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whereof  the  memory  of  man  runneth  not  to  the  contrary ;  and 
therefore  are  looked  upon  in  law  to  be  well  created-  For  though 
the  members  thereof  can  lliew  no  legal  charter  of  incorporation, 
yet  in  cafes  of  fuch  high  antiquity  the  law  prefumes  there  once 
was  one ;  and  that  by  the  variety  of  accidents,  which  a  length  of 
time  may  produce,  the  charter  is  loft  or  deftroyed.  The  methods, 
by  which  the  king’s  confent  is  expreflly  given,  are  either  by  adl 
of  parliament  or  charter.  By  adt  of  parliament,  of  which  the 
royal  afl’ent  is  a  neceflary  ingredient,  corporations  may  undoubt¬ 
edly  be  created1 :  but  it  is  obfervable,  that  moft  of  thofe  ftatutes, 
which  are  ufually  cited  as  having  created  corporations,  do  either 
confirm  fuch  as  have  been  before  created  by  the  king ;  as  in  the 
cafe  of  the  college  of  phyficians,  eredted  by  charter  10  Hen.  VIII k, 
which  charter  was  afterwards  confirmed  in  parliament1;  or,  they 
permit  the  king  to  eredb  a  corporation  in  futuro  with  fuch  and 
fuch  powers ;  as  is  the  cafe  of  the  bank  of  England  m,  and  the 
fociety  of  the  Britifh  fifhery  n.  So  that  the  immediate  creative  a£t 
is  ufually  performed  by  the  king  alone,  in  virtue  of  his  royal 
prerogative  °. 

All  the  other  methods  therefore  whereby  corporations  exifl, 
by  common  law,  by  prefcription,  and  by  a£t  of  parliament,  are 
for  the  moft  part  reducible  to  this  of  the  king’s  letters  pa¬ 
tent,  or  charter  of  incorporation.  The  king’s  creation  may  be 
performed  by  the  words  “  creamus,  erigimus ,  Jiindamus,  incorpo- 
e<  ramus"  or  the  like.  Nay  it  is  held,  that  if  the  king  grants  to  a 
fet  of  men  to  have  gildam  mercatoriam ,  a  mercantile  meeting  or 
aflembly  p,  this  is  alone  fufficient  to  incorporate  and  eflablifh  them 
for  ever  q . 


1  roRep.  29.  1  Roll.  Abr.  512. 

k  8  Rep.  1  14. 

1  14 Sc  15  Hen.  VIII.  c.  5. 
m  Stat.  5  &  6  W.  &  M.  c.  20. 
n  Stat.  23  Geo.  II.  c.  4. 

•  See  pag.  272. 


p  Gild  fignified  among  the  Saxons  a  fra¬ 
ternity,  derived  from  the  verb  ^llban  to 
pay,  becaufe  every  man  paid  his  fhare  to-  ~ 
wards  the  expenfes  of  the  community.  And 
hence  their  place  of  meeting  is  frequently, 
called  the  Gild- ball. 

q  10  Rep.  30.  1  Roll.  Abr.  5 1 3. 
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T h  e  parliament,  we  obferved,  by  it’s  abfolute  and  tranfcen- 
dent  authority,  may  perform  this,  or  any  other  aCt  whatfoever 
and  actually  did  perform  it  to  a  great  extent,  by  flatute  39  Eliz. 
c.  5.  which  incorporated  all  hofpitals  and  houfes  of  correction 
founded  by  charitable  perfons,  without  farther  trouble  :  and  the 
lame  has  been  done  in  other  cafes  of  charitable  foundations.  But 
otherwife  it  is  not  ufual  thus  to  intrench  upon  the  prerogative  of 
the  crown,  and  the  king  may  prevent  it  when  he  pleafes.  And, 
in  the  particular  inftance  before-mentioned,  it  was  done,  as  fir 
Edward  Coke  obferves  r,  to  avoid  the  charges  of  incorporation 
and  licences  of  mortmain  in  fmall  benefactions ;  which  in  his 
days  were  grown  fo  great,  that  they  difcouraged  many  men  from 
undertaking  thefe  pious  and  charitable  works. 

T  h  e  king  (it  is  faid)  may  grant  to  a  fubjeCt  the  power  of 
ereCting  corporations s,  though  the  contrary  was  formerly  held c : 
that  is,  he  may  permit  the  fubjeCt  to  name  the  perfons  and  powers 
of  the  corporation  at  his  pleafure  ;  but  it  is  really  the  king  that 
ereCts,  and  the  fubjeCt  is  but  the  inftrument :  for  though  none 
but  the  king  can  make  a  corporation,  yet  qui Jack  per  alitim,  facit 
per  J'e  v.  In  this  manner  the  chancellor  of  the  univerfity  of  Ox¬ 
ford  has  power  by  charter  to  ereCt  corporations  ;  and  has  actually 
often  exerted  it,  in  the  ereCtion  of  feveral  matriculated  compa¬ 
nies,  now  fubfifting,  of  tradefmen  fubfervient  to  the  ftudents. 

When  a  corporation  is  ereCted,  a  name  mull  be  given  it ; 
and  by  that  name  alone  it  muft  fue,  and  be  fued,  and  do  all  legal 
aCts ;  though  a  very  minute  variation  therein  is  not  material u. 
Such  name  is  the  very  being  of  it’s  conftitution  ;  and,  though  it 
is  the  will  of  the  king  that  ereCts  the  corporation,  yet  the  name 
is  the  knot  of  it’s  combination,  without  which  it  could  not  per¬ 
form  it’s  corporate  functions w.  The  name  of  incorporation,  fays 

T  2lnft.  722.  v  loRep.  33. 

3  Ero.  Ahr.  tit.  Prercg .  53.  Viner.  Pre*  u  Ibid.  122. 
rog.  88.  pi.  16.  w  Gilb.  Hift.  C.  P.  182. 

1  Yearbook,  2  Hen.  VII.  13. 


iir 


Ch.  i8.  of  Persons.  475 

fir  Edward  Coke,  is  as  a  proper  name,  or  name  of  baptifm  ;  and 
therefore  when  a  private  founder  gives  his  college  or  hofpital  a 
name,  he  does  it  only  as  a  godfather ;  and  by  that  fame  name  the 
king  baptizes  the  incorporation  \ 

II.  After  a  corporation  is  fo  formed  and  named,  it  ac¬ 
quires  many  powers,  rights,  capacities,  and  incapacities,  which 
we  are  nex’t  to  confider.  Some  of  thefe  are  necelfarily  and  infe- 
parably  incident  to  every  corporation ;  which  incidents,  as  foon 
as  a  corporation  is  duly  erected,  are  tacitly  annexed  of  courfe  y. 
As,  1.  To  have  perpetual  fucceflion.  This  is  the  very  end  of  it’s 
incorporation  :  for  there  cannot  be  a  fucceffion  for  ever  without 
an  incorporation  z ;  and  therefore  all  aggregate  corporations  have 
a  power  neceflarily  implied  of  electing  members  in  the  room  of 
fuch  as  go  off1.  2.  To  fue  or  be  fued,  implead  or  be  impleaded, 
grant  or  receive,  by  it’s  corporate  name,  and  do  all  other  adts  as 
natural  perfons  may.  3.  To  purchafe  lands,  and  hold  them,  for 
the  benefit  of  themfelves  and  their  fucceflors  which  two  are 
confequential  to  the  former.  4.  To  have  a  common  feal.  For  a 
corporation,  being  an  invifible  body,  cannot  manifefl  it’s  inten¬ 
tions  by  any  perfonal  adt  or  oral  difeourfe  :  it  therefore  adts  and 
fpeaks  only  by  it’s  common  feal.  For,  though  the  particular 
members  may  exprefs  their  private  confents  to  any  adt,  by  words, 
or  figning  their  names,  yet  this  does  not  bind  the  corporation  : 
it  is  the  fixing  of  the  feal,  and  that  only,  which  unites  the  feveral 
aflents  of  the  individuals,  who  compofe  the  community,  and 
make  one  joint  aflent  of  the  whole  b.  5.  To  make  by-laws  or 
private  ftatutes  for  the  better  government  of  the  corporation ; 
which  are  binding  upon  themfelves,  unlefs  contrary  to  the  laws 
of  the  land,  and  then  they  are  void.  This  is  alfo  included  by 
law  in  the  very  adt  of  incorporation  c :  for,  as  natural  reafon  is 
given  to  the  natural  body  for  the  governing  it,  fo  by-laws  or  fta¬ 
tutes  are  a  fort  of  political  reafon  to  govern  the  body  politic. 

a  i  Roll.  Abr.  514. 
b  Dav.  44.  48. 
c  Hob.  21 1. 
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And  this  right  of  making  by-laws  for  their  own  government,  not 
contrary  to  the  law  of  the  land,  was  allowed  by  the  law  of  the 
twelve  tables  at  Rome  d.  But  no  trading  company  is,  with  us, 
allowed  to  make  by-laws,  which  may  aft'edt  the  king’s  preroga¬ 
tive,  or  the  common  profit  of  the  people,  under  penalty  of  40/. 
unlefs  they  be  approved  by  the  chancellor,  treafurer,  and  chief 
juftices,  or  the  judges  of  aflife  in  their  circuits  :  and,  even  though 
they  be  fo  approved,  Rill  if  contrary  to  law  they  are  void6.  Thefe 
five  powers  are  infeparably  incident  to  every  corporation,  at  lead: 
to  every  corporation  aggregate :  for  two  of  them,  though  they 
may  be  pradtifed,  yet  are  very  unneceflary  to  a  corporation  J'ole ; 
•viz.  to  have  a  corporate  feal  to  teftify  his  lole  aflent,  and  to  make 
Ratutes  for  the  regulation  of  his  own  condudl. 

There  are  alfo  certain  privileges  and  difabilities  that  attend 
an  aggregate  corporation,  and  are  not  applicable  to  fuch  as  are 
foie  ;  the  reafon  of  them  ceafing,  and  of  courfe  the  law.  It  muR 
always  appear  by  attorney  ;  for  it  cannot  appear  in  perfon,  being, 
as  fir  Edward  Coke  fays  f,  invifible,  and  exiRing  only  in  intend¬ 
ment  and  coniideration  of  law.  It  can  neither  maintain,  or  be 
made  defendant  to,  an  adtion  of  battery  or  fuch  like  perfonal  in¬ 
juries  ;  for  a  corporation  can  neither  beat,  nor  be  beaten,  in  it’s 
body  politic  6.  A  corporation  cannot  commit  treafon,  or  felony, 
or  other  crime,  in  it’s  corporate  capacity  h  :  though  it’s  members 
may,  in  their  diftindl  individual  capacities Neither  is  it  capable 
of  fuffering  a  traitor’s  or  felon’s  punifhment,  for  it  is  not  liable 
to  corporal  penalties,  nor  to  attainder,  forfeiture,  or  corruption 
of  blood.  It  cannot  be  executor  or  adminiftrator,  or  perform 
any  perfonal  duties ;  for  it  cannot  take  an  oath  for  the  due  exe¬ 
cution  of  the  office.  It  cannot  be  feifed  of  lands  to  the  ufe  of 
another^;  for  fuch  kind  of  confidence  is  foreign  to  the  end  of 

d  Sodales  legem  quatn  'volent ,  dum  ?ie  quid  ex  1  The  civil  law  alfo  ordains  that,  for  the 
publica  lege  ccrrumpantf  Jibi  ferunto.  mi  {behaviour  of  a  body  corporate,  the  di- 

*  Stat.  19  Hen.  VII.  c.  7.  11  Rep.  54.  refbors  only  fhall  be  anfwerable  in  their  per- 

f  10  Rep.  32.  fonal  capacities.  Ff.  4.  3.  15. 

2  Bro.  Abr ,  tit.  Corporation,  63.  f  Bro.  Abr,  tit,  Fecjfm.  al  nfes.  40.  Bacon 
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it’s  institution.  Neither  can  it  be  committed  to  prifon  k  ;  for  it’s 
existence  being  ideal,  no  man  can  apprehend  or  arreSl  it.  And 
therefore  alfo  it  cannot  be  outlawed ;  for  outlawry  always  fup- 
pofes  a  precedent  right  of  arresting,  which  has  been  defeated  by 
the  parties  abfeonding,  and  that  alfo  a  corporation  cannot  do  : 
for  which  reafons  the  proceedings  to  compel  a  corporation  to  ap¬ 
pear  to  any  fuit  by  attorney  are  always  by  diftrefs  on  their  lands 
and  goods l.  Neither  can  a  corporation  be  excommunicated  ;  for 
it  has  no  foul,  as  is  gravely  obferved  by  hr  Edward  Coke  m  :  and 
therefore  alfo  it  is  not  liable  to  be  fummoned  into  the  ecclefiaSli- 
cal  courts  upon  any  account ;  for  thofe  courts  adt  only  pro  falute 
atiimae,  and  their  fentences  can  only  be  enforced  by  fpiritual  cen- 
fures  :  a  confideration,  which,  carried  to  it's- full  extent,  would 
alone  demonstrate  the  impropriety  of  thefe  courts  interfering  in- 
any  temporal  rights  whatsoever. 

There  are  alfo  other  incidents  and  powers,  which  belong  to- 
fome  fort  of  corporations,  and  not  to  others.  An  aggregate  corpo¬ 
ration  may  take  goods  and  chattels  for  the  benefit  of  themfelves 
and  their  fuccelfors,  but  a  foie  corporation  cannot":  for  luch 
moveable  property  is  liable  to  be  loll  or  imbezzled,  and  would 
raife  a  multitude  of  dilputes  between  the  fucceffor  and  executor;- 
which  the  law  is  careful  to  avoid.  In  ecclcfiaStical  and  eleemofy- 
nary  foundations,  the  king  or  the  founder  may  give  them  rules, 
laws,  flatutes,  and  ordinances,  which  they  are  bound  to  obferve  r 
but  corporations  merely  lay,  constituted  for  civil  purpofes,  are- 
fubjedt  to  no  particular  Statutes  ;  but  to  the  common  law,  and  to^ 
their  own  by-laws,  not  contrary  to  the  laws  of  the  realm  °.  Ag¬ 
gregate  corporations  alfo,  that  have  by  their  conflitution  a  head,, 
as  a  dean,  warden,  mafter,  or  the  like,  cannot  do  any  adts  during 
the  vacancy  of  the  headlhip,  except  only  appointing  another 
neither  are  they  then  capable  of  receiving  a  grant ;  for  fuch  cor¬ 
poration  is  incomplete  without  a  head  p.  But  there  may  be  a  cor— 

k  Plowd.  538.  n  Co.  Litt.  46. 

1  Bro.  Abr.tit.  Corporation .  11,  Outlaw-  0  Lord  Raym.  8. 

72.  p  Co.  Litt.  263,  264. 
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poration  aggregate  constituted  without  a  headq:  as  the  collegiate 
church  of  Southwell  in  Nottingham  (hire,  which  confifls  only  of 
prebendaries ;  and  the  governors  of  the  Charter-houfe,  London, 
who  have  no  prefident  or  fuperior,  but  are  all  of  equal  authority. 
In  aggregate  corporations  alfo,  the  aft  of  the  major  part  is  efleem- 
cd  the  aft  of  the  whole  r.  By  the  civil  law  this  major  part  muft 
have  confifted  of  two  thirds  of  the  whole  ;  elfe  no  aft  could  be 
performed  ! :  which  perhaps  may  be  one  reafon  why  they  required 
three  at  leaft  to  make  a  corporation.  But,  with  us,  any  majority 
is  lufficient  to  determine  the  aft  of  the  whole  body.  And  whereas, 
notwithflanding  the  law  flood  thus,  fome  founders  of  corpora¬ 
tions  had  made  llatutes  in  derogation  of  the  common  law,  making, 
very  frequently  the  unanimous  affent  of  the  fociety  to  be  neceffary 
to  any  corporate  aft ;  (which  king  Henry  VIII  found  to  be  a  great 
obflruftion  to  his  projected  fcheme  of  obtaining  a  furrender  of 
the  lands  of  ecclefiailical  corporations)  it  was  therefore  enafted 
by  flatute  33  Hen.  VIII.  c.  27.  that  all  private  flatutes  fhall  be 
utterly  void,  whereby  any  grant  or  eleftion,  made  by  the  head, 
with  the  concurrence  of  the  major  part  of  the  body,  is  liable 
to  be  obflrufted  by  any  one  or  more,  being  the  minority:  but 
this  flatute  extends  not  to  any  negative  or  neceffary  voice,  given 
by  the  founder  to  the  head  of  any  fuch  fociety. 

W  e  before  obferved  that  it  was  incident  to  every  corporation, 
to  have  a  capacity  to  purchafe  lands  for  themfelves  and  fucceffors  : 
and  this  is  regularly  true  at  the  common  law  *.  But  they  are  ex¬ 
cepted  out  of  the  flatute  of  wills11 ;  fo  that  no  devife  of  lands  to  a 
corporation  by  will  is  good  :  except  for  charitable  ufes,  by  flatute 
43  Eliz.  c.  4'v.  And  alfo,  by  a  great  variety  of  flatutes  x,  their 
privilege  even  of  purchafing  from  any  living  grantor  is  greatly 
abridged ;  fo  that  now  a  corporation,  either  ecclefiaflical  or  lay, 

*  10  Rep.  30.  "  34  Hen. VIII.  c.  5. 

r  Bro.  Abr.  tit.  Corporation*  51 .  34.  w  Hob.  136. 

s  Ff-  3*  4*  3*  X  From  magna  carta,  9  Hen.  III.  c.  36. 
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muft  have  a  licence  from  the  king  to  purchafe  y,  before  they  can 
exert  that  capacity  which  is  verted  in  them  by  the  common  law  : 
nor  is  even  this  in  all  cafes  fufficient.  Thefe  ftatutes  are  gene¬ 
rally  called  the  ftatutes  of  mortmain ;  all  purchafes  made  by  cor¬ 
porate  bodies  being  faid  to  be  purchafes  in  mortmain,  in  'mortua 
manu:  for  the  reafon  of  which  appellation  lir  Edward  Coke*  of¬ 
fers  many  conjectures ;  but  there  is  one  which  feems  more  pro¬ 
bable  than  any  that  he  has  given  us  :  viz.  that  thefe  purchafes 
being  ufually  made  by  ecclefiaftical  bodies,  the  members  of  which 
(being  profefted)  were  reckoned  dead  perfons  in  law,  land  there¬ 
fore,  holden  by  them,  might  with  great  propriety  be  faid  to  be 
held  in  mortua  manu. 

I  shall  defer  the  more  particular  expofition  of  thefe  fta¬ 
tutes  of  mortmain,  till  the  next  book  of  thefe  commentaries;, 
when  we  fliall  conhder  the  nature  and  tenures  of  eftates ;  and 
alfo  the  expofition  of  thofe  difabling  ftatutes  of  queen  Elizabeth, 
which  reftrain  fpiritual  and  eleemofynary  corporations  from  alien¬ 
ing  fuch  lands  as  they  are  at  prefent  in  legal  pofleffion  of :  only 
mentioning  them  in  this  place,  for  the  fake  of  regularity,  as 
ftatutable  incapacities  incident  and  relative  to  corporations. 

The  general  duties  of  all  bodies  politic,  conftdered  in  their 
corporate  capacity,  may,  like  thofe  of  natural  perfons,  be  reduced 
to  this  fingle  one  ;  that  of  aCting  up  to  the  end  or  defign,  what¬ 
ever  it  be,  for  which  they  were  created  by  their  founder. 

III.  I  proceed  therefore  next  to  enquire,  how  thefe  cor¬ 
porations  may  be  vifited.  For  corporations  being  compofed  of  in¬ 
dividuals,  fubjeCt  to  human  frailties,  are  liable,  as  well  as  private 
perfons,  to  deviate  from  the  end  of  their  inftitution.  And  for  that 
reafon  the  law  has  provided  proper  perfons  to  vifit,  enquire  into,, 
and  correCt  all  irregularities  that  arife  in  fuch  corporations,  either 

y  By  the  civil  law  a  corporation  was  in-  fpeciali privilegio  fubnixum  fity  batreditatem  ea- 
capable  of  taking  lands,  unlefs  by  fpecial  pere  non  poffey  dubiutn  non  eft.  Cod.  6,  2^.8, 
privilege  from  the  emperor :  collegium,  ft  nullo  x  I  Inft.  2. 
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foie  or  aggregate,  and  whether  ecclefiaftical,  civil,  or  eleemofy- 
nary.  With  regard  to  all  ecclefiaftical  corporations,  the  ordinary 
is  their  vifitor,  lo  conftituted  by  the  canon  law,  and  from  thence 
derived  to  us.  The  pope  formerly,  and  now  the  king,  as  fupreme 
ordinary,  is  the  viiitor  of  the  arch-bifhop  or  metropolitan ;  the 
metropolitan  has  the  charge  and  coercion  of  all  his  fuffragan  bi- 
lliops  j  and  the  bilhops  in  their  feveral  diocefes  are  in  ecclefiafti¬ 
cal  matters  the  vifitors  of  all  deans  and  chapters,  of  all  parfons 
and  vicars,  and  of  all  other  fpiritual  corporations.  With  refpedt 
to  all  lay-corporations,  the  founder,  his  heirs,  or  afligns,  are  the 
vifitors,  whether  the  foundation  be  civil  or  eleemofynary  ;  for  in 
a  lay  incorporation  the  ordinary  neither  can  nor  ought  to  vifit  \ 

I  k  n  o  w  it  is  generally  faid,  that  civil  corporations  are  lubjedt 
to  no  vifitation,  but  merely  to  the  common  law  of  the  land ;  and 
this  lhall  be  prcfently  explained.  But  firft,  as  I  have  laid  it  down 
as  a  rule  that  the  founder,  his  heirs,  or  afligns,  are  the  vifitors 
of  all  lay-corporations,  let  us  enquire  what  is  meant  by  the  foun¬ 
der.  The  founder  of  all  corporations  in  the  ftridteft  and  original 
fenfe  is  the  king  alone,  for  he  only  can  incorporate  a  fociety  : 
and  in  civil  incorporations,  fuch  as  mayor  and  commonalty, 
where  there  are  no  pofleflions  or  endowments  given  to  the  body, 
there  is  no  other  founder  but  the  king :  but  in  eleemofynary 
foundations,  fuch  as  colleges  and  hofpitals,  where  there  is  an  en¬ 
dowment  of  lands,  the  law  diftinguifhes,  and  makes  two  fpecies 
of  foundation  ;  the  one  fandatio  mcipietis >  or  the  incorporation,  in 
which  fenfe  the  king  is  the  general  founder  of  all  colleges  and 
hofpitals  ;  the  other  fundatio  perjiciens,  or  the  dotation  of  it,  in 
which  fenfe  the  firft  gift  of  the  revenues  is  the  foundation,  and 
he  who  gives  them  is  in  law  the  fonnder :  and  it  is  in  this  laft 
fenfe  that  wc  generally  call  a  man  the  founder  of  a  college  or  hof- 
pital  b.  But  here  the  king  has  his  prerogative  :  for,  if  the  king 
and  a  private  man  join  in  endowing  an  eleemofynary  foundation, 
the  king  alone  fhall  be  the  founder  of  it.  And,  in  general,  the 
king  being  the  foie  founder  of  all  civil  corporations,  and  the  en- 
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dower  the  perficient  founder  of  all  eleemofynary  ones,  the  right 
of  vifitation  of  the  former  refults,  according  to  the  rule  laid  down, 
to  the  king  j  and  of  the  latter,  to  the  patron  or  endower. 

The  king  being  thus  conftituted  by-law  the  vilitor  of  all  civil 
corporations,  the  law  has  alfo  appointed  the  place,  wherein  he 
(hall  exercife  this  jurifdi&ion :  which  is  the  court  of  king’s  bench  j 
where,  and  where  only,  all  milbehaviours  of  this  kind  of  corpo¬ 
rations  are  enquired  into  and  redrefled,  and  all  their  controverlies 
decided.  And  this  is  what  I  underftand  to  be  the  meaning  of  our 
lawyers,  when  they  fay  that  thefe  civil  corporations  are  liable  to 
no  vifitation ;  that  is,  that  the  law  having  by  immemorial  ufage 
appointed  them  to  be  vifited  and  infpedted  by  the  king  their 
founder,  in  his  majefty’s  court  of  king’s  bench,  according  to  the 
rules  of  the  common  law,  they  ought  not  to  be  vifited  elfewhere, 
or  by  any  other  authority'.  And  this  is  fo  lfridtly  true,  that  though 
the  king  by  his  letters  patent  had  fubjedted  the  college  of  phyfi- 
cians  to  the  vifitation  of  four  very  refpedtable  perfons,  the  lord 
chancellor,  the  two  chief  juftices,  and  the  chief  baron ;  though 
the  college  had  accepted  this  charter  with  all  poffible  marks  of 
acquiefcence,  and  had  adted  under  it  for  near  a  century  j  yet,  in 
1753,  the  authority  of  this  provifion  coming  in  difpute,  on  an 
appeal  preferred  to  thefe  fuppofed  vifitors,  they  directed  the  le¬ 
gality  of  their  own  appointment  to  be  argued  :  and,  as  this  col¬ 
lege  was  merely  a  civil  and  not  an  eleemofynary  foundation,  they 
at  length  determined,  upon  feveral  days  folemn  debate,  that  they 
had  no  jurifdidtion  as  vifitors ;  and  remitted  the  appellant  (if  aggrie¬ 
ved)  to  his  regular  remedy  in  his  majefty’s  court  of  king’s  bench. 

As  to  eleemofynary  corporations,  by  the  dotation  the  founder 
and  his  heirs  are  of  common  right  the  legal  vifitors,  to  fee  that 
that  property  is  rightly  employed,  which  would  otherwife  have 


c  This  notion  is  perhaps  too  refined.  The  corporations  where  no  fpecial^vifitor  is  ap* 
court  of  king’s  bench,  from  it’s  general  fu-  pointed.  But,  as  it’s  judgments  are  liable  to 
perintendent  authority  where  other  jurifdic-  be  rcverfed  by  writs  of  error,  it  wants  one 
tions  are  deficient,  has  power  to  regulate  all  of  the  efiential  marks  of  vifitatorial  power. 
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defcended  to  the  vifitor  himfelf:  but,  if  the  founder  has  appoint¬ 
ed  and  aligned  any  other  perfon  to  be  vifitor,  then  his  afTignee 
fo  appointed  is  inverted  with  all  the  founder’s  power,  in  exclufion 
of  his  heir.  Eleemofynary  corporations  are  chiefly  hofpitals,  or 
colleges  in  the  univerfity.  Thefe  were  all  of  them  confidered  by 
the  popifli  clergy,  as  of  mere  ecclefiaftical  jurifdidtion :  how¬ 
ever,  the  law  of  the  land  judged  otherwife  •,  and,,  with  regard  to 
hofpitals,  it  has  long  been  heldd,  that  if  the  hofpital  be  fpiritual, 
the  bilhop  fhall  vifit;  but  if  lay,  the  patron.  This  right  of  lay 
patrons  was  indeed  abridged  by  rtatute  2  Hen.V.  c.  1.  which  or¬ 
dained,  that  the  ordinary  ihould  vifit  all  hofpitals  lounded  by  fub- 
jedts  j  though  the  king’s  right  was  referved,  to  vifit  by  his  com- 
miflioners  fuch  as  were  of  royal  foundation.  But  the  fubjedt’s 
right  was  in  part  reftored  by  rtatute  14  Eliz.  c.  5.  which  diredts 
the  biihop  to  vifit  fuch  hofpitals  only,  where  no  vifitor  is  ap¬ 
pointed  by  the  founders  thereof :  and  all  the  hofpitals  founded  by 
virtue  of  the  rtatute  39  Eliz.  c.5.  are  to  be  vifited  by  fuch  perfons 
as  fliall  be  nominated  by  the  refpective  founders.  But  ftill,  if  the 
founder  appoints  nobody,  the  bifliop  of  the  diocefe  muft  vifit6. 

Colleges  in  the  univerfities  (whatever  the  common  law 
may  now,  or  might  formerly,  judge)  were  certainly  confidered 
by  the  popifli  clergy,  under  whofe  diredtion  they  were,  as  eccle- 
JiaJlical ,  or  at  leaft  as  clerical,  corporations  ;  and  therefore  the 
right  of  vifitation  was  claimed  by  the  ordinary  of  the  diocefe. 
This  is  evident,  becaufe  in  many  of  our  moft  antient  colleges, 
where  the  founder  had  a  mind  to  fubjedl  them  to  a  vifitor  of  his 
own  nomination,  he  obtained  for  that  purpofe  a  papal  bulle  to 
exempt  them  from  the  jurifdidtion  of  the  ordinary  ;  feveral  of 
which  are  rtill  preferved  in  the  archives  of  the  refpedtive  focieties. 
And  I  have  reafon  to  believe,  that  in  one  of  our  colleges,  (wherein 
the  biihop  of  that  diocefe,  in  which  Oxford  was  formerly  com¬ 
prized,  has  immemorially  exercifed  visitatorial  authority)  there  is 
no  fpecial  vifitor  appointed  by  the  college  rtatutes  :  fo  that  the 
biihop’s  interpofition  can  be  afcribed  to  nothing  elfe,  but  his  fup- 
d  Yearbook,  8  Edw.  Ill,  28.  8  AiT.  29,  e  211111.725. 
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pofed  title  as  ordinary  to  vifit  this,  among  other  ecclefiaftical 
foundations.  And  it  is  not  impoffible,  that  the  number  of  col¬ 
leges  in  Cambridge,  which  are  vifited  by  the  biftiop  of  Ely,  may 
in  part  be  derived  from  the  fame  original. 

But,  whatever  might  be  formerly  the  opinion  of  the  clergy, 
it  is  now  held  as  eftabliflied  common  law,  that  colleges  are  lay 
corporations,  though  fometimes  totally  compofed  of  ecclefiaftical 
perfons ;  and  that  the  right  of  vifitation  does  not  arife  from  any 
principles  of  the  canon  law,  but  of  neceffity  was  created  by  the 
common  law  f.  And  yet  the  power  and  jurifdittion  of  vilitors  in 
colleges  was  left  fo  much  in  the  dark  at  common  law,  that  the 
whole  dodtrine  was  very  unfettled  till  king  William’s  time  ;  in 
the  fixth  year  of  whofe  reign,  the  famous  cafe  of  Philips  and  Bury 
happened  g.  In  this  the  main  queftion  was,  whether  the  fentence 
of  the  biftiop  of  Exeter,  who  (as  vifitor)  had  deprived  dodtor 
Bury  the  redtor  of  Exeter  college,  could  be  examined  and  re- 
drelfed  by  the  court  of  king’s  bench.  And  the  three  puifne  judges 
were  of  opinion,  that  it  might  be  reviewed,  for  that  the  vifitor’s 
jurifdidtion  could  not  exclude  the  common  law;  and  accordingly 
judgment  was  given  in  that  court.  But  the  lord  chief  juftice. 
Holt,  was  of  a  contrary  opinion  ;  and  held,  that  by  the  common 
law  the  office  of  vifitor  is  to  judge  according  to  the  ftatutes  of 
the  college,  and  to  expel  and  deprive  upon  juft  occafions,  and  to 
hear  all  appeals  of  courfe ;  and  that  from  him,  and  him  only, 
the  party  grieved  ought  to  have  redrefs  ;  the  founder  having  re- 
pofed  in  him  fo  entire  a  confidence,  that  he  will  adminifter  jus¬ 
tice  impartially,  that  his  determinations  are  final,  and  examinable 
in  no  other  court  whatfoever.  And,  upon  this,  a  writ  of  error 
being  brought  in  the  houfe  of  lords,  they  reverfed  the  judgment 
of  the  court  of  king’s  bench,  and  concurred  in  fir  John  Holt’s 
opinion.  And  to  this  leading  cafe  all  fubfequent  determinations 
have  been  conformable.  But,  where  the  vifitor  is  under  a  tempo¬ 
rary  difability,  there  the  court  of  king’s  bench  will  interpofe,  to 

f  Lord  Raym.  8.  s  Lord  Raym.j.  4Mod.io6.  Shower.35. 

Skinn.407.  Salk,  403.  Carthew.  180. 
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prevent  a  defedt  of  juftice1'.  Alfo  it  is  faid  that  if  a  founder  of 
an  eleemofynary  foundation  appoints  a  vilitor,  and  limits  his  ju- 
rifdidtion  by  rules  and  llat.utes,  if  the  vifitor  in  his  fentence  ex¬ 
ceeds  thofe  rules,  an  adtion  lies  againft  him  ;  but  it  is  otherwife, 
where  he  miftakes  in  a  thing  within  his  power. 

IV.  W  e  come  now,  in  the  laft  place,  to  confider  how  cor¬ 
porations  may  be  dilTolved.  Any  particular  member  may  be  dif- 
franchifed,  or  lofe  his  place  in  the  corporation,  by  adting  con¬ 
trary  to  the  laws  of  the  fociety,  or  the  laws  of  the  land  ;  or  he 
may  refign  it  by  his  own  voluntary  adtk.  But  the  body  politic 
may  alfo  itfelf  be  dilTolved  in  feveral  ways  ;  which  dilTolution  is 
the  civil  death  of  the  corporation.:  and  in  this  cafe  their  lands 
and  tenements  fhall  revert  to  the  perfon,  or  his  heirs,  who  granted 
them  to  the  corporation  •,  for  the  law  doth  annex  a  condition  to 
every  fuch  grant,  that  if  the  corporation  be  dilTolved,  the  grantor 
fhall  have  the  lands  again,  becaufe  the  caufe  of  the  grant  faileth  l. 
The  grant  is  indeed  only  during  the  life  of  the  corporation  ; 
which  may  endure  for  ever  :  but,  when  that  life  is  determined  by 
the  dilfolution  of  the  body  politic,  the  grantor  takes  it  back  by 
reverlion,  as  in  the  cafe  of  every  other  grant  for  life.  And  hence 
it  appears  how  injurious,  as  well  to  private  as  public  rights,  thofe 
flatutes  were,  which  veiled  in  king  Henry  VIII,  inllead  of  the 
heirs  of  the  founder,  the  lands  of  the  dilTolved  monafteries.  The 
debts  of  a  corporation,  either  to  or  from  it,  are  totally  extin- 
guifhed  by  it’s  dilTolution  ;  fo  that  the  members  thereof  cannot 
recover,  or  be  charged  with  them,  in  their  natural  capacities  m  : 
agreeable  to  that  maxim  of  the  civil  law",  *‘fi  quid  • univerjitati 
“  debetur,  fin  gulls  non  debetur •,  nec,  quod  debet  imiverjitas,  finguli 
“  debent .” 

A  corporat  ion  may  be  dilTolved,  1 .  By  abt  of  parlia¬ 
ment,  which  is  boundlefs  in  it’s  operations.  2.  By  the  natural 
death  of  all  it’s  members,  in  cafe  of  an  aggregate  corporation. 

1  Co.  Litt.  13. 
ra  1  Lev.  237. 
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5  2  Lutvv.  1566. 
k  II  Hep. 98. 
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3.' By  furrender  of  it’s  franchifes  into  the  hands  of  the  king, 
which  is  a  kind  of  luicide.  4.  By  forfeiture  of  it’s  charter, 
through  negligence  or  abufe  of  it’s  franchifes  ;  in  which  cafe 
the  law  judges  that  the  body  politic  has  broken  the  condition 
upon  which  it  was  incorporated,  and  thereupon  the  incorporation 
is  void.  And  the  regular  courfe  is  to  bring  an  information  in  na¬ 
ture  of  a  writ  of  quo  warranto ,  to  enquire  by  what  w’arrant  the 
members  now  exercife  their  corporate  power,  having  forfeited  it 
by  fuch  and  fuch  proceedings.  The  exertion  of  this  adt  of  law, 
for  the  purpofes  of  the  Hate,  in  the  reigns  of  king  Charles  and 
king  James  the  fecond,  particularly  by  feifing  the  charter  of  the 
city  of  London,  gave  great  and  juft  offence ;  though  perhaps,  in 
flridtnefs  of  law,  the  proceedings  in  moft  of  them  were  fuffi- 
ciently  regular  :  but  the  judgment  againft  that  of  London  was. 
reverfed  by  adt  of  parliament 0  after  the  revolution  ;  and  by  the- 
fame  Hate  it  is  enadted,  that  the  franchifes  of  the  city  of  Lon¬ 
don  fhall  never  more  be  forfeited  for  any  caufe  whatfbever.  And,, 
becaufe  by  the  common  law  corporations  were  diffolved,  in  cafe 
the  mayor  or  head  officer  was  not  duly  eledted  on  the  day  ap¬ 
pointed  in  the  charter  or  eflablifhcd  by  prefeription,  it  is  now 
provided  p,  that  for  the  future  no  corporation  fhall  be  diffolved 
upon  that  account ;  and  ample  diredtions  are  given  for  appoint¬ 
ing  a  new  officer,  in  cafe  there  be  no  eledtion,  or  a  void  one,, 
made  upon  the  charter  or  preferiptive  day. 

0  Stat.  2  W.  &  M.  c.  8.  f  Stat.  1 1  Geo.  I,  c.  4. 
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